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i. Introduction

On October 28, 2014 the Committee on Consumer Affairs, chaired by Council Member Rafael Espinal, will conduct a hearing titled “Used Car Sales in New York City: Ensuring Consumer Protections and Safety in the Sale of Used Vehicles Recalled by the Manufacturer.” The hearing will include one oversight topic and two pieces of legislation. The oversight topic concerns used car dealerships in New York City that sell used vehicles with parts that have been recalled by the manufacturer. The two pieces of legislation both amend the administrative code as it relates to used car dealers. Introductory Bill  Number 178 (“Int. No. 178”), sponsored by Council Member Williams is a Local Law to amend the administrative code of the city of New York, in relation to price displays for used cars. Introductory Bill Number 518 (“Int. No. 518”), sponsored by Council Members Richards and Williams, is a Local Law to amend the administrative code of the city of New York, in relation to prohibiting secondhand automobile dealers from failing to repair automobiles that have been recalled by the automobiles’ manufacturers. Those invited to attend the hearing and provide testimony include the Department of Consumer Affairs (“DCA”), the New York State Attorney General’s office, representatives from the used car industry, various chambers of commerce, consumer protection advocates, representatives from the automobile dealer industry, licensed used car dealers operating in New York City, and other interested parties. 
II. BACKGROUND

The used car market is an attractive and affordable option for New York City residents who wish to own their own a car. With over 800 licensed used car dealers across the five boroughs, New York City’s consumers have plenty of options to choose from.
 While the used car market helps fill an important need for many New Yorkers, it is also the subject of a high volume of consumer complaints and has a long history of deceptive and unfair practices. For these reasons, the laws of the city of New York require that all used car dealers be licensed and regulated by the DCA in order to do business in the City.
 

On July 30, 2014, the DCA announced an investigation to discover whether used car dealers were selling recalled vehicles without first making repairs.
 Subpoenas were issued to 200 dealers requiring them to provide their records and policies on selling unrepaired recalled cars, the number of unrepaired recalled cars the dealer sold in the past year, and whether consumers were notified at the time of such sales.
 

The impetus for conducting the investigation was DCA ‘s  enforcement of  the Used Car Lemon Law (“Lemon Law”) codified in the General Business Law of the state of New York
 and the Consumer Protection Law codified in the administrative code of the city of New York.
 DCA has promulgated rules requiring dealers of used vehicles to give written notice to their customers detailing their rights under the Lemon Law.
 This law requires dealers of used vehicles to provide warranty information in writing with every sale of a used vehicle sold for over $1,500 and with mileage less than 100,000.
 Used cars sold for less than $1,500 and/or at mileage over 100,000 are covered under an implied warranty that the vehicles are roadworthy and the dealer must certify that such vehicles are safe to drive.
 It is thus unlawful to sell a vehicle “As Is.” The rules of the city of New York require that dealers of used vehicles maintain records of sales and policies, and produce these records upon request to DCA.
 
In its press release, DCA noted that the investigation sought to close a loop hole in federal law that fails to require dealers of used vehicles to first repair parts and vehicles subject to a manufacture’s recall before selling those vehicles to a consumer.
 In the federal recall process, manufacturers must notify the owner of new cars of any defects and must repair recalled vehicles at no cost to the consumer. However, the notice requirement does not apply to owners of used cars. Several pieces of legislation have been presented to Congress to address these gaps in the federal law. The Motor Vehicle Safety Act of 2014 would change a number of recall procedures, including prohibiting a car dealer from selling a used vehicle until the consumer is notified of any outstanding recall defects that have not been repaired.
  


The Committee looks forward to testimony from DCA as to the results of its investigation, and to testimony from all invited witnesses on the important matter of ensuring consumer protections and safety in the sale of used vehicles recalled by the manufacturer.
III. ANALYSIS OF INT. NO. 178: 

The used car industry remains at the top of the list of consumer complaints year after year. Last year, the DCA received 261 complaints against used car dealers and secured over $300,000 in restitution.
 The previous year, the department received close to 300 complaints.
 The majority of these consumer complaints concerned deceptive practices that involved “bait-and-switch” advertising, high pressure sales tactics, and obscure add-ons that raised the advertised price.  

In order to address confusion related to the total selling price and added fees, Int. No. 178 would require that price displays for used cars state the total selling price of the vehicle inclusive of administrative fees and service fees. The law would take effect 120 days after its enactment. 

IV. ANALYSIS OF INT. NO. 518:
Int. No. 518 would create a new City law requiring that dealers of secondhand automobiles first repair vehicles that have been recalled by the manufacturer before reselling them. The law would be enforced pursuant to an escalated penalty scheme. For the first offense of selling a recalled secondhand vehicle without first repairing, the dealer would be fined $1,000.  For any subsequent offense within three years of the first, the dealer would be subject to a fine of $1,000 and/or at least 15 days of imprisonment. In addition, DCA would be empowered to suspend or revoke the dealer’s license for any subsequent offenses during the three-year period following the first offense. The law would take effect 120 days after it is enacted into law.  

Int. No. 178

By Council Members Williams, Chin, Koo, Mendez, Rodriguez, Rosenthal, Wills, Gibson, Reynoso, Vallone, Richards, Miller, Barron, Kallos, Gentile, Crowley, Koslowitz, Dickens, Cohen and Vacca
..Title

A Local Law to amend the administrative code of the city of New York, in relation to price displays for used cars.

..Body

Be it enacted by the Council as follows:


Section one. Section 20-708 of subchapter two of chapter five of title twenty of the administrative code of the city of New York is amended to read as follows:


§ 20-708 Display of total selling price by tag or sign.  a. All consumer commodities, sold, exposed for sale or offered for sale at retail except those items subject to section 20-708.1 of this code, shall have conspicuously displayed, at the point of exposure or offering for sale, the total selling price exclusive of tax by means of (a) a stamp, tag or label attached to the item or (b) by a sign at the point of display which indicates the item to which the price refers, provided that this information is plainly visible at the point of display for sale of the items so indicated. 

b. For secondhand automobile dealers licensed pursuant to section 20-265 of this code, such stamp, tag, label or sign displayed pursuant to subdivision a of this section shall state the total selling price, which shall include any administrative, service or other fees charged by the secondhand automobile dealer, exclusive of tax and fees for securing a registration and/or certificate of title.  


c. This section shall not apply to consumer commodities displayed in the window of the seller.  


§ 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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Int. No. 518
By Council Members Richards, Williams, Johnson, Koo and Mendez 
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting secondhand automobile dealers from failing to repair automobiles that have been recalled by the automobiles’ manufacturers.  
Be it enacted by the Council as follows:

Section 1. Section 20-268 of the administrative code of the city of New York is amended by adding a new subdivision h to read as follows: 
h. It shall be unlawful for any person licensed as a dealer in secondhand automobiles to sell a secondhand automobile that a manufacturer has recalled, without repairing the automobile before it is sold.  
§2. Subdivision a of section 20-275 of the administrative code of the city of New York is hereby amended to read as follows: 
a. Any person who shall violate any of the provisions of this subchapter or any rule or regulation issued thereunder shall be guilty of a class A misdemeanor and upon the first conviction be subject to a fine of at least five hundred dollars and upon any subsequent conviction be subject to a fine of one thousand dollars and/or imprisonment of at least fifteen days; except that any person who violates subdivision h of section 20-268 shall be subject to a fine of: (i) one thousand dollars for the first offense; (ii) one thousand dollars and/or imprisonment of at least fifteen days for any subsequent offense committed within three years of the first offense; and (iii) shall be subject to suspension or revocation of his or her secondhand automobile license at the discretion of the commissioner for any subsequent violations within such 3 year period. 
§3. This local law shall take effect 120 days after its enactment into law provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including but not limited to, the adopting of any necessary rules.
ceb
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