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I.
Introduction

On Friday, September 12, 2014, the Committee on Civil Rights, chaired by Council Member Darlene Mealy, will hold a hearing on Introductory Bill Number 261 (“Int. No. 261”), a Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination based on one’s consumer credit history. Those invited to attend include the New York City Commission on Human Rights (“Commission”), civil rights advocates, representatives of the business community, and other interested parties.
II.
Background 
There is increasing reliance on credit scores in making employment decisions, a practice that can result in the rejection of qualified job applicants on the basis of their credit scores alone. Specifically, in a 2012 survey of human resource professionals conducted by the Society for Human Resource Management, 13 percent of respondents reported conducting background credit checks on all prospective employees, and 34 percent of respondents reported conducting background checks on candidates for certain positions.
 The use of credit reports in the hiring process is not limited to high-level positions, however. A 2013 Demos report on the use of employment credit checks observed that job postings on Craiglist.com required credit checks for “jobs as diverse as doing maintenance work, offering telephone tech support, assisting in an office, working as a delivery driver, selling insurance, laboring as a home care aide, supervising a stockroom and serving frozen yogurt.”
 
Proponents of the use of credit reports in the hiring process suggest that credit reports are “reliable indicators of risk.”
 Multiple university studies have shown, however, that there is no correlation between a person’s credit history and his or her job performance.
 Nevertheless, a 2012 Demos survey of low- to middle-income households with credit card debt found that one in ten respondents who were unemployed reported that they had been told by a prospective employer at some point that their credit history contributed to them being withdrawn from consideration for a position.

A credit report is generally sought when an individual seeks to obtain a line of credit. These reports, which track a person’s “financial history including credit use, late payments, and credit inquiries as well as public information related to finances, such as bankruptcies,” are often used by lenders to predict the risk of default associated with a prospective borrower.
 Consumer credit reports are known, however, to be frequently inaccurate. A 2013 Federal Trade Commission study found that 21 percent of Americans had an error on at least one of the three major credit reports,
 and that for 13 percent of consumers, the mistakes were significant enough to alter their credit score.
 For those who have been unemployed for an extended period of time and whose credit suffered as they fell behind on bills, the use of credit reports in the hiring process can exacerbate and perpetuate a precarious situation. According to the 2013 Demos report, 31 percent of households in which one member had been out of work for two months or longer reported a decline in their credit score during the period of unemployment.
 A further concern, beyond the inaccuracies that exist in many reports, is the fact that many job applicants whose credit reports negatively impact their candidacy are not given the opportunity to explain their negative credit report. For example, according to the 2012 survey conducted by the Society for Human Resource Management, eight percent of prospective employers did not give applicants an opportunity to explain their negative credit report, and 28 percent only allowed applicants to offer an explanation after the hiring decision had already been made.


While there is no law banning employment discrimination on the basis of a credit report, companies have certain obligations under the law if they use the reports. The Fair Credit Reporting Act (“FCRA”) requires a prospective employer to certify that it has disclosed that a credit report may be ordered for employment purposes and that the credit report will not be used in violation of federal or state equal employment opportunity laws.
 Additionally, if an employer takes an adverse action against an applicant or employee on the basis of his or her credit report it must give that employee notice of his or her rights under the FCRA.
 New York State’s Fair Credit Reporting Act sets forth similar requirements for prospective employers who seek consumer reports in an effort to protect consumers from misuse.
 Job applicants who refuse to authorize a credit report may legally be excluded from consideration for a position.
  
The use of credit reports in the hiring process can potentially have a disproportionate impact on communities of color, who, as a demographic group, have historically had lower credit ratings. A 2006 study on credit trends in the United States by the Brookings Institution found that counties with a higher concentration of communities of color tended to have lower credit scores.
 Though the report was careful to note that credit calculation formulas do not include any racial data, and though it avoided suggesting a bias in credit calculations or a causal relationship between race and credit scores, it did acknowledge “the numerous, historical disparities between races in the access to and availability of high quality education, well-paying jobs, and access to loans, among other factors.”
 The findings of Demos’ 2012 survey largely mirrored this demographic trend: among white respondents, 65 percent of respondents reported having good or excellent credit scores, while over half of African-American households reported having fair or bad credit.

III.
Efforts to Limit Employers’ Use of Credit Reports

Legislation restricting employers use of credit checks has been passed in California, Connecticut, Hawaii, Illinois, Maryland, Oregon, Vermont, and Washington.
 Though no such legislation has been passed in New York State, various pieces of legislation have been introduced in the legislature to address this issue. For example, the “Credit Privacy in Employment Act,” A.7056/S.3868-B, the first version of which was introduced in January 2013, would prohibit an employer from making employment decisions on the basis of one’s credit history unless required to do so by state or federal law, and would require employers who take adverse action based on a legally-used credit report to give the candidate an opportunity to explain any negative information contained in the report. The New York State Assembly passed A.7056, but S.3868-B was never passed by the New York State Senate.


At the federal level, the “Equal Employment for All Act,” H.R. 645/S.1837, has been introduced in the 113th Congress. The “Equal Employment for All Act” would amend the FCRA to prohibit current and prospective employers from using consumer credit reports for the purposes of making employment decisions. This bill would also grant certain exceptions to this prohibition, including for positions which require a national security or Federal Deposit Insurance Corporation clearance, positions in state or local government agencies that require credit background checks, and senior-level positions at financial institutions.

IV.
Int. No. 261

a. Int. No. 261 would amend the City’s Human Rights Law to prohibit employers from basing employment decisions on the consumer credit history of an applicant or employee. Section one of the bill would amend section 8-102 of the City’s Human Rights Law by adding a new subdivision to define “consumer credit history” as information relating to an individual’s credit worthiness, credit standing, or credit capacity. Section two of the bill would amend section 8-107 by adding a new subdivision related to unlawful discriminatory practices in employment. Int. No. 261 would prohibit employers, labor organizations, employment agencies, and licensing agencies from requesting or using information found in the consumer credit history of an applicant for employment purposes. This prohibition would not apply to employers that are required by state or federal law to use an individual’s consumer credit history for employment purposes.  

b.
Effective Date

This local law would take effect immediately after its enactment into law.

c.
Penalties
Pursuant to Int. No. 261, an individual who believes that he or she has been unlawfully discriminated against on the basis of his or her consumer credit history may bring an action in court for damages, injunctive relief and other appropriate remedies,
 or make a complaint to the Commission on Human Rights.
  Upon a finding that an employer has engaged in an unlawful discriminatory practice in violation of the City’s Human Rights Law, the Commission may issue an order to the employer to “cease and desist” the unlawful discriminatory practice.
  In addition, the Commission could require the employer to hire a prospective employee; award back pay and front pay; or pay compensatory damages, among other things.
  Failure to comply with such an order may result in a civil penalty of no more than $50,000 and an additional civil penalty of no more than $100 per day.
  Should the Commission find that an employer engaged in an unlawful discriminatory practice, it may impose a civil penalty of $125,000.
  If the unlawful discriminatory practice resulted from the employer’s “willful, wanton or malicious act,” the Commission may impose a civil penalty of not more than $250,000.
  Should a person willfully violate an order of the Commission, he or she may be guilty of a misdemeanor that is punishable by imprisonment for not more than one year, or by a fine of not more than $10,000, or by both.
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A Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination based on one's consumer credit history.
 

Be it enacted by the Council as follows:
      Section 1. Section 8-102 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 14 for the year 2013, is amended by adding a new subdivision 28 to read as follows:
28. The term "consumer credit history" means any information bearing on an individual's credit worthiness, credit standing, or credit capacity, including but not limited to an individual's credit score, credit account and other consumer account balances, and payment history.  
§2. Section 8-107 of chapter one of title eight of the administrative code of the city of New York, as amended by local law number 78 for the year 2013, is amended by adding a new subdivision 23 to read as follows:
23. Employment; consumer credit history.  (a) Except as provided in paragraph b, it is an unlawful discriminatory practice for an employer, labor organization, employment agency or licensing agency to request or to use for employment purposes information contained in the consumer credit history of an applicant for employment or to retaliate or otherwise discriminate against an applicant or an employee with regard to hiring, termination, promotion, demotion, discipline, compensation or the terms, conditions or privileges of employment based on information in the consumer credit history of the applicant or employee.
(b) Paragraph a of this subdivision shall not apply to employers that are required by state or federal law to use an individual's consumer credit history for employment purposes.
§ 3. This local law shall take effect immediately upon enactment.
------
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