The City of New York
Department of Investigation

MARK G. PETERS
COMMISSIONER

80 MAIDEN LANE
NEW YORK, NY 10038
212-825-5900

Testimony of Susan J. Pogoda
Deputy Commissioner, New York City Department of Investigation

City Council Committee on Oversight and Investigations

May §, 2014

Good afternoon Chair Gentile, and members of the Committee on Oversight and
Investigations. My name is Susan Pogoda, Deputy Commissioner for Agency Operations and
Chief of Staff for the New York City Department of Investigation. I am joined by Michael
Siller, DOI First Deputy General Counsel. Thank you for the opportunity to testify here today
regarding City Council Proposed Intro 119-a. As you know, Intro 119-a requires DOL, in
consultation with the office of the Corporation Counsel, to submit quarterly reports to the City
Council, the Comptroller and the Civilian Complaint Review Board containing information
regarding all civil actions filed against the NYPD and/or individual police officers during the
preceding quarter in which the Law Department appeared or agreed to represent any of the
parties.

As you also know, the information about civil litigation that Intro 119-a mandates DOI to
report on is not information that DOT generates, collects or maintains in the ordinary course.

Rather, to the extent such information exists, it is maintained by the Law Department. So from
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that standpoint, the burden of complying with the law here really is on the Law Department and
we defer to them on that issue.

To the extent that the purpose behind Intro 119-a is to ensure that the DOI Inspector
General for the NYPD has the kind of information regarding NYPD-related litigation specified
in the legislation, DOI already has the power, under Chapter 34 of the City Charter and our
executive authority, to require the Law Department to produce such information. The NYPD
Inspector General, Philip Eure, is scheduled to begin on May 27 and at that point, he can
evaluate, in consultation with Commissioner Peters, what type of information of this nature is
necessary to fulfill his mandate.

I’'m happy to answer any questions the members of the Committee may have.

Thank you.
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Thank you Chairman Gentile, and members of the Committee, for this
opportunity to present testimony today. The legislation discussed today is a great step
by Mayor de Blasio and this City Council in increasing transparency in police oversight
and we are excited to be included in the process. The Civilian Complaint Review Board
is the only completely independent civilian oversight agency, and the largest one of its
kind in the nation. Thanks to the City Council legislation and funding, we have enhanced
the quality of our investigations and developed the Administrative Prosecution Unit, so
that the CCRB handles investigations, mediations, Board recommendations, and
prosecutions of police misconduct impartially and thoroughly for the benefit of all New

Yorkers.

The CCRB fully supports this legislation and is prepared to assist the various
governmental oversight agencies in fulfilling the purpose and goal of the law. Through
our civilian complaints, we are able to track those cases where civil litigation is
proceeding and we routinely provide investigative documents to Corporation Counsel to
assist him in the department’s litigation. We also notify Corporation Counsel when the
CCRB Board substantiates allegations of police misconduct and recommends charges
and specifications against the police officer, so that Corporation Counsel can determine
whether he will represent the officer in civil litigation. Further, we work with the
Comptroller's Office to receive notification of notices of claim filed in CCRB

investigations and obtain relevant 50-h testimony.

By providing the CCRB with quarterly reports on civil actions filed against the

police department, we can cross reference those actions against complaints filed within



the agency. We can also provide, within legal guidelines, statistical information with

regard to past complaints against police officers and the cutcomes of those complaints.

The CCRB investigates an average of approximately 5,700 complaints per year.
During the course of invéstigation, we note whether civil litigation has been filed, by
acknowledging whether a notice of claim was filed with the Comptroller’s Office. Those
cases in which civil litigation has been filed are not eligible for our mediation program,
and therefore proceed through the investigative process. in submitting an investigative
closing report to the Board, the investigator will include all documents relating to the
civil titigation, including the notice of claim, pleadings, a transcript of the 50h hearing,

motion practice, deposition transcripts, settlement agreement, and trial transcripts.

By instituting quarterly reports to the City Council, Comptroller’s Office and
CCRB, we will have greater access among the various agencies to the status of civil
litigation involving New York City police officers. A review of the CCRB logs show that
the CCRB receives approximately 3,000 requests per year for our investigative cases files
from the Law Department. Further, with the progression of the Administrative
Prosecution Unit, there will be more interplay between Corporation Counsel’s litigation

and the CCRB’s administrative prosecution of police misconduct cases.

Information about the civil actions filed against individual police officers could
also be relevant to the Board’s work in the area of policy recommendation and other
relevant studies. Currently, we have not been able to demonstrate a correlation
between the filing of a lawsuit and the Board’s determination of police of misconduct.
However, with greater access to data from the Comptroller’s Office and Corporation
Counsel, the CCRB can use its statistical findings to demonstrate, when present,

patterns of police misconduct and litigation within certain precincts, and with regard to



specific allegations of police misconduct, that would assist in developing better training

and education for NYPD officers.

In conclusion, we thank Mayor de Blasio and the City Council for focusing strong
efforts on improving civilian oversight of police misconduct. We look forward to
working with the new Inspector General to provide reports and recommendations to
assist in oversight of police misconduct, and are prepared to discuss it further at the

Chairman’s request.



TESTIMONY

Before

The Council of the City of New York
Sponsored by:

Committee on Health and the Committee on Oversight and Investigations

Proposed Int. No. 119-A - In relation to requiring the inspector
general of the New York city police department to submit
quarterly reports to the city council, comptroller and civilian
complaint review board detailing the number and disposition of
civil actions filed against the New York city police department.

May 5, 2014

City Hall
New York, New York

Submitted by:
The Legal Aid Society
199 Water Street
New York, NY 10038
Presented by:

William Gibney, Director Criminal Practice Special Litigation Unit



Good morning. | am William Gibney, Director of The Legal Aid Society Criminal
Practice Special Litigation Unit. | submit this testimony on behalf of The Legal Aid
Society. |thank the Committee on Oversight and Investigations for inviting our
comments on Proposed Introduction Number 119-A which would require the reporting of
statistical information regarding civil actions filed against the Police Department. We
appreciate your attention to this important issue.

The Legal Aid Society is the nation’s largest and oldest provider of legal services
to low-income families and individuals. From offices in all five boroughs in New York
City, the Society annually provides legal assistance to low-income families and
individuals in some 300,000 legal matters involving civil, criminal and juvenile rights
problems. The Society operates three major practices: the Criminal Practice, which
serves as the primary provider of indigent defense services in New York City: the Civil
Practice, which improves the lives of low-income New Yorkers by helping families and
individuals obtain and maintain the basic necessities of life — housing, health care, food
and subsistence income or self sufficiency; and the Juvenile Rights Practice, which
represents virtually all of the children who appear in Family Court as victims of abuse or
neglect or as troubled young people facing charges of misconduct.

During the last year, our Criminal Practice handled some 220,000 triai, appellate,
and post-conviction cases for clients accused of criminal conduct. Through our criminal
defense work we are often among the first people to speak with peopie following an

arrest by the police. Because of the breath of The Legal Aid Society’s representation in



the criminal justice system, we are uniquely positioned to address the need for greater

oversight of civil litigation filed against the NYPD

Proposed Int. No. 119-A

The Legal Aid Society strongly endorses the adoption of proposed legislation
119-A. The bill would require the Inspector General of the New York City Police
Department to submit quarterly reports to the City Council, the Comptroller and the
Civilian Complaint Review Board regarding the number of pending actions against the
NYPD, the number of claims in each action, the nature of each claim, the length of time
the action is pending, the resolution of each claim, the method of disposition of the
action, the court in which it was filed, the identity of the police officer involved, whether
the officer was on duty at the time of the incident, whether the officer is the subject of

prior claims or allegations of misconduct, and the disposition of such prior claims.

A report such as the one required under this legislation, which would allow the
City Council, the Police Department and City managers to identify trends regarding
claims against the City following interactions with the police, is a useful and necessary
fiscal and management tool. It wouid heip the City assess trends regarding the overall
cost of operating an organization as large and complex as the NYPD. The information
the report provides could be readily applied in a wide variety of situations at various
levels throughout the NYPD. Since individual damage claims are in some measure a
reflection of the NYPD's relationship to the community, the report could provide one

measure of the effectiveness of NYPD'’s management in achieving its goal of improving



its relationship with communities across our City. It could help managers evaluate risk
as to whether a new program or an existing practice, e.g., police vehicle pursuit, is
working well or whether it is unnecessarily costing the City in terms of money paid in
damages claims and relationships with the impacted communities. It could help

determine whether certain precincts or certain officers need closer supervision or

retraining.

Given the recent history of increased claims against the NYPD, we believe that
this report is especially necessary and important. Had the proposed reports been
generated over our recent past, the public information they would have provided could

have assisted in saving millions of dollars in unnecessary public expenditures.

No public report currently exists that provides the full range of information as
would be required under the proposed bill. However, claims reports issued by the New
York City Comptroller offer a partial view of the information and illustrate how more
detailed information could be useful. The Office of the City of New York Office of the
Comptroller Claims Report Fiscal Year 2012 provides the most recent indication of the
current state of affairs regarding claims against the City and the NYPD." in each of the
past 5 years the NYPD had more new claims filed against it than any other City
agency.” In 2012, the NYPD had more than twice the number of new claims filed
against it (9,570) than any other City agency.® A disturbing trend in this 5 year

summary is that, unlike any other agency, the claims against the NYPD continued to

! John C. Liu, New York City Comptroller, City of New York Office of the Comptroller Claims Report Fiscal Year
2012, June 4, 2013
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rise in each of the past 5 years covered in the report.* Over the course of the past 5

years the number of claims against the NYPD rose 52%.°

The claims against the NYPD are expensive. In 2012, such claims cost the city
$151.9 million.? Over the past 5 years settlements and judgments cost $721 million.” In
2010, for the first time, claims against the NYPD were more costly than claims against
the Health and Hospitals Corporation.® The disparity between HHC and the NYPD
continues to this date. As a measure of confrast, in 2002 the NYPD accounted for 15%°
of the total claims costs against the City while in 2012 it accounted for 31%'°? of those

claims.

The Comptrollers’ reports tell only a part of the story about the costs to our City.
They do not account for the considerable expenses to the courts caused by the flood of
civil litigation or to the City to defend that litigation. They do not account for the costs to
or the loss of confidence in the criminal justice system. They cannot account for the
price that was paid for bad policing within our communities or to the future our youth.

We will continue to pay those costs.

Given what we know from the information currently available, it is apparent that a
management tool that provides stakeholders with critical information regarding claims

and associated costs is a useful and very timely idea. Access to the key information is
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? William C. Thompson Jr., New York City Comptroller, City of New York Office of the Comptroller, Claims Report
2001 - 2002, July 2003, p. 44

" Claims Report Fiscal Year 2012, supra at 43



an essential first step towards a more informed policy discussion as to the means to

provide incentives for better policing.

| thank you for the opportunity to testify and am available if you have any

questions.
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RE: Testimony to the Oversight and Investigations Committee regarding Int. No. 119-A — alocal
law to amend the New York City charter, in relation to requiring the inspector general of the
New York City Police Department to submit quarterly reports to the City Council, Comptroller
and Civilian Complaint Review Board detailing the number and disposition of civil actions filed
against the New Y ork City Police Department.

Detective Peter Valentin of Bronx Narcotics — sued 28 times — costing the City $884,000
in settlements.

Detective Vincent Orsini of Staten Island Narcotics — sued 21 times — costing the City
$1,087,502 in settlements.

Sgt. Fritz Glemaud of Brooklyn North Narcotics — sued 21 times — costing $420,002 in
Settlements.

Detective Warren Rohan of Brooklyn Narcotics — sued 20 times — costing $241,960 in
settlements.

Lt. Daniel Sbarraand his team of Brooklyn North Narcotics detectives — sued a combined
58 times — costing a combined $1,536,051 in settlements with 9 lawsuits still pending.

These numbers come from a series of Daily News articles’ exposing data that the City and
Corporation Counsel have long been sitting on and essentially turning a blind eye towards. As a
civil rights attorney in Brooklyn for the past seven years, | brought severa of these cases against
Sharra and his team. But this handful of officersis essentialy the tip of the information iceberg.
With the exception of the rare case that settles for more than $250,000, the NYPD does not

! See attached: (1) “Exclusive: NYPD’s most sued cop, probed over raids, taken off streets,”
April 11, 2014, http://www.nydailynews.com/new-york/nyc-crime/exclusive-nypd-most-sued-
streets-article-1.1752941; (2) “Meet the NYPD officers with the most lawsuits over the past
decade” February 16, 2014, http://www.nydailynews.com/new-york/meet-nypd-4-sued-officers-
decade-article-1.1616033; (3) “Detectiveis NY PD's most-sued cop, with 28 lawsuits filed
against him since 2006,” http://www.nydail ynews.com/new-york/lawsuits-nypd-doubl e-decade-
costing-taxpayers-1b-article-1.1615919; (4) “Brooklyn NYPD Lieutenant sued over lurid tactics
moved to Queens desk duty,” July 17, 2013, http://www.nydailynews.com/new-york/lurid-
brooklyn-nypd-lieutenant-moved-gueens-desk-duty-article-1.1400625; (5) “Repeated Charges of
illegal searches, violence, racial profiling, racia slurs, and intimidation against Lt. Daniel Sharra
and his team have cost the City more than $1.5 million in settlements” May 19, 2013,
http://www.nydail ynews.com/new-york/brooklyn/It-dani el -sbarra-team-finest-article-1.1348075.




review lawsuits for trends, problem officers, or potentia policy issues.?> The previous
Corporation Counsel repeatedly cited civil rights lawsuits’ meritless nature as justification for
not grappling with personnel or policy issues raised during litigation. While the allegations in
civil rights lawsuits certainly contain untested facts, they have nevertheless proven useful to
police departments willing to study litigation rather than ignoreit.

UCLA Professor Joanna Schwartz extensively examined a handful of cities, including Los
Angeles, Seattle, Portland, Denver and Chicago, and how their police departments have used
information from civil rights litigation to identify problem officers, units, practices and
precincts.® Civil rights litigation, she argues, fills two huge gaps of information for police
departments: (1) unreported incidents and (2) incomplete or biased interna investigations.
“Departments’ attention to the lessons they can learn about their own conduct from lawsuits —
what could be called introspection through litigation — is an underexplored yet promising avenue
by which lawsuits can lead to organizational performance improvements.” Therefore, she argues,
it ismost beneficial for departments to digest litigation data rather than discard it.

To be clear, the argument is not that police officers should be automatically disciplined every
time they are sued. Allegations, evidence, and testimony developed through civil rights litigation
serve to supplement police departments’ personnel and policy evaluations, not to substitute them.
Prof. Schwartz highlights how data learned from litigation in other jurisdictions has prompted
counseling, additional force training and other personalized interventions. This serves the
origina purpose of the civil rights statute: to deter government actors from violating
constitutional rights. If the government does not understand the extent of its actors’ constitutional
violations, how can it or they be deterred?

Thishill isagreat beginning. However, the data collected from litigation should not be limited to
the type of claimsin the lawsuit; the precinct, rank, number of years on the job. | would expand
the type of data to be collected from litigation to include information taken from lawsuit
allegations plus evidence and testimony revealed during litigation, including: (1) the address
where the incident occurred; (2) the race of the plaintiff and police officer(s); (3) whether the
officers were in uniform or plainclothes; (4) what (if any) weapons were used; (5) whether
alegations involved flaking, planting evidence or perjury; (6) whether the police worked
overtime to process the arrest; (7) whether it involved NY CHA housing; and more.

The more “introspection through litigation” that is done, the more information the Council
Members, the police department, Corporation Counsel and the Comptroller’s office has to
harness the surmounting costs of civil rightslitigation in New Y ork City.

*The Daily News reports that “[sources] said the department only gives cases resulting in
payouts of at least $250,000 a mandatory review”. See article (5) in the above footnote.

3 See attached: Joanna Scwhartz, “What Police Learn from Lawsuits” 33 Cardozo L. Rev. 841,
(2012)
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EXCLUSIVE: NYPD's most-sued cop,
nrobed over improper raids, taken off the
streets

Detective Petor Valentin of Bronx Narcotics was found to have been sued at least 28
times since 2606 and cost the city $884,000 in tegal settlements. He could face
departmental charges for producing trumped up information to secure & warrant,
sources told the Daily News.
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The MYPD's mostsued cop has
been vankad off the streeis after
an undsrcover polics probie «-
and now dorens of convicions
and panding investigations dre in
Jeupardy, the Daily News has
lparned.

Detective Peler Valentin of
Brony Nareolics - sued at jsag!
28 fimes since 2008 — was pan
of @ team largeied by the
HYPD's irfermal Affairs Aureay
fast summer for faking part in
ralds of dubious merd, police
sourtes lold The News,

Vatentin and his cohors have
besn placed on modified duly
and could face departmental
charges acousing them of
tremiping up Yinformation” from
ar IAR undercover 1o get a drug
wafranl, sources said.
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Bronx Narcotics Detective Poter Valentin cuught taking out the
garbige, Valentin has been piaced oh moedified duty during The March 27 deciglon {o put

Internal Affalrs probe. Vatentin and three colleagues in
R - desk jobs In different boroughs
RELATED STORIES could gndanger several investigations and give defense atlomeys grounds o
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in Febiuary, The News revealed the cily paid oul at leas! $884,000 to setlie
%ﬁg%\gﬁ‘;’&wgm favesuits in which Valenlin is named.

most-siied cop with 28
i Valantin has been atcused of laking part in seversl dicey ralds, In one case, a
fig::‘g:id“';ggf; nursing mother spent @ week on Rikers lsfand because Valentin ignored her
oveting past decads  claim that the powder in her Bome was aclually crushed egg shelis used in g

Santeria rilual. The drug tests were negative.

& tip to Inlernal Affairs tast summer slared a probe into Valertin and his cohorts.
The Narcolics Buresu was headed at the lime by Assistant Onlsf Joseph
Reialck, recently tapped by Police Commissioner Bilf Bration to run Infemal
Affdirs.
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Joseph Rexnick {right), former head of the NYPD Narcotics Bureau, was appainted by Pelice
Commissionsr Bill Bratton {1eft) to head the internal Affairs Bureau,

A5 part of its investigation, 1AB used an undercover who was signed up as an it
informant by the unwitling narcolips cops, sources said, Valentin and his ED!TOR‘SQQ}Q
colleagues then fook part in & rakd based on a search warran! oblained from Smoke shop near 8¢,
interviews with the informant, who had tipped the cops o drags in a paricular John's University now
apartment, offers tattoos and
plercings
The informant “bought” the drugs, bul the largeted cops became suspicious f?::;ﬁ;msggzgjg‘f
because they never saw anyone else enier or leave the apariment while they Fresh Meadows shop
xept it under surveillance, sources said, When they finally execuled the warrant,
they discovered an emply aperiment — leading them to conclude Internal Affalrs a;ifai‘g:gﬁ&““'”
was investigating them, sources said, Bul by then, the damage was done, shop
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Meet the NYPD officers with the most

lawsuits over the past decade

A Daily News review of lawsuils sgainst the NYPD show 85 officers in the 34,000-person
department have been sued 10 or more times over the past decade, costing taxpayers
cver $6 million, Here's a fook at the four most-sued officers — with Delsctive Peter

Valentin leading with 28 suits since 20086.
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Detective Peter Valentin, 38, has been sued 26 times since 2006,
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DETECTIVE FETER VALENTIN
Bronx North Harcoetics

Sued 28 times, $884,004 in
payouls

Valenlin, 38, joined the NYPD
July 1, 2002, and was slapped
with his firgt fawsuil in 2008,

Promoted o detective it May
2008, he's besrs sued and
charged with dozens of false
arrests, including four incidents
whigre parenis were busted in
frond of they Kds ~ only to Bave
the charges againgt tham iater
diopped,

{llumingda Valdivieso, 54, says
she was wrongiully arrested in
{rond of her {0-year-nld daughler
when Valentin and other offisers
raided her home, and then
hurnilisted her by repestedly
calfing ner JLo after she
changed in front of cops,

“They were making fun of her” the daughter, now 13, ol the Dally News,

RELATED: EXCLUSIVE: LAWSUITE AGAINST NYPD DOUBLE QVER

DECADE, COSTING $1B

CETECTIVE VINCENT ORSINI
Staten lsfand Narcotics

Sued 21 timey, $1,087,502 in
paytuts

Oresinl, 44, joined the NYPD on
April 30, 1885, and was
provncied 1o detertive second
grade on Qo 30, 2008 He's
besn sued numsrous times for
faise arrest, inciuding a 2000
incident when he and his crew
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cut through the basement
apariment of Darphil George and

RICHIRD HARES ROR HEW YORE DRy ews DI family en route to execuie o

Detective Vineent Orsini, 44, whe joined the NYPD in 1886, has search warrant on e first flogr.
been sust numerous dmes for false arrest, The family of Immigeants, who'd

never been in frouble before,

&

says they were arrestad without causs,

"The officers sald they Tound coctaine in the apartment upslairs, These people
didn't five upstalrs,” said thelr lawyer, Brett Klein, Orsinl denied any wrongdoing.
The case settled for 230,000, When asked about the sulls, Orsinilold The
News, "Ym nol gonna go inte IL, but you can sue anybody.”

$GT. FRITZ GLEMAUD
Brooklyn North Narcoties

Sued 21 times, $420,002 in
payouts

Glemagd, 43, joined the NYRD
June 30, 1995, and has worked
in undarcover narcotics, vice and
streat orime unils for much of hig
cargar. He was promoled (o
sergeant in charge of a deleclive
squad in August, afler being
named in 21 lawsuits.

In ong, he was acoused of
leading & 2011 raid tha! ented
with Francisco Rivera's dog
being shol. Charges sgaingt
Rivera, his wife and son ware
dismissed, In anuther case,
weverreon  Gemaud and other officers
Sgt. Fritz Glemaud, 43, was premoted in August, after being aliegedly jumped Lyndon
named in 21 lawsyits. Hissetle on a Clirten Hill
sidewalk, slalining the man was
helding drugs, The sull says Bissetie foughl back thinking the plainclothes cops,
who refused o identify themselves, were thugs. Once the cops realized they had
ihe wrong guy, the sult says they cuffed him for resisting arrest. All charges were
dropped, the sull says. Blssette, who gol a $35.000 seftiernand, said his injuries
cast him his ruck driving job .

Slemaud - who never responded 10 requests 1or comment by The Newsg -
denied wrongdoing in both cases,

DETECTIVE WARREN ROHAN
Brooklyn Narcotics

Sued 20 tmes, $241,966 in
payouts

Rot:an, 43, who joinad the
NYPD in 2000 and was
promoted to detective in
February of 2008, is named as a
defendant in two pending cases
involving suspects who died in
custody, and two cases where
parents temporarily fost custody
of Kids afler they were wrongly
swept up in drug raids.

DAAD WERLER FOR HEW YORK DALY NEWS

Detestive Warren Hohan, 43, is named as a defendant in two
pending cases involving suspacts who died in custody.
Lorgn Hall lost custogy of har

13-year-old child for two manths
as a result of a search warrant that led to her July 2007 arresi, her lawsuit

of 4

Saspect arrested In
murder of Menashem
Btark

Deleciives have amesied
suspast in connagtion with
the mivsladous murdarof a
HBreokiyn iandlord, a

NYC school
custedians paid
unequally: union
Setne Mew York Oy schoal
ceanars will be mopping up
iha mongy urkier a wane
agresiment that bumnps iheir

Bronx boy, 4, may
have gied from eating
rat pelson

Litle Jusn Sanchez died
Monday, & day alter
pussivly swallowing poison
anr gxtsrinator isflin the

Publlc school
students fall 1o ralse
soores in Regenis
exams

Fublic schao! students in
hew Yok Slate fallet i
boost thelr seares

Now crossing guard
for gangerous GQueons
intersection

Thie NYPD will finafly
reirstple a arossing guatd
4t an uneafe Rego Park
intersection near an

FROMARDUND THEMWES . ..

British Millionaire
Fatally Shot, Blkini
Madei Ex Held by

Buying vs Renting:
The Real Facts
{¥ouTubej

What s the
Most-Siolen New Car
i the United States?
{The Esurancs Blog)

Who's making moves
to oust Speaker John
Boehner? | Costa
Reports

(Mashington Past

]

Smoke shop near 51,
John's University now
offers tattoos and
piercings

Smakers can now get inked
up and plerced & & popular
Fresh Meadows shop

Fire destroys popular The ewners of a beloved
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Meet the NYPD officers with the most lawsuits over the past decade ...

cigims,

Court papars said the endangering (he wallirs of g minor ang mariuana
pussession charges were et dismissed, and they received 60,000 from the
city.

feohar and his pariner wers working plainclothes an Juns 25, 3641, when ey
Jumnpad out of an unmarked car and arested Jose Luls Lopez on Bergen 8L in
Bed-Bluy on charges of possassing a controlied substance whish, sroardisg (o
the faderal lawsul, was medicine lavlully presoribed to the plaintil

Lopaz recelved & $24,000 setifernent afier spending wo days in jail

Rohan, whe declined 1o commeat when approached by The News, was not
accused of directly partisipating in eithar of the deaths,
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CCLUSIVE: Detective 1s NYPD's most-sued cop, with 28 lawsuits .., http/www.oydailynews. com/new-york/lawsvits-nypd-double-decad

AMERICA NEWYORK LOGAL Hews Polilos Sporls Bnslainment Opipisn Lhdng Phows Vides Auks

EXCLUSIVE: Detective Is NYPD's most-sued
cop, with 28 lawsuits filed against him since
2006 (SEE INTERACTIVE GRAPHIC)

The number of claims against the departmeant doubled over the past decade fo a record
high of 8,570 filed In 2012. A Daily News review of lawsuits reveals that 85 officers in the
34,000-person depariment have been sued 10 or more times during that time period.
Read the suits and see the settlements of NYPD's 12 most sued with our interactive

Learnbow
-ouyouLanget.

graphic.
BY SARRY PADDOLE , HODG0 PARASCANDOLA , JOHN MARZULLE, DAREH CRECORIAN /
HEWYORK DALY REWE 1 Sundsy, Felbuary 16, 2614, 2590 A AAA
SHARE THIE URL
&r7 L1831 & 67 | nydn gL

MOSTPOPULAR

| MUSTREAD  MOST SHARED
1 FEITUSEL: Train deralls near Ousens
! sulvaay station, 19 hurl: officials

DR Wed Vilage ure stashed giriiend 1o
dealy cops

Ta-yenrald bus shondr asked 1D of victim,
gt

Dl coo's shootirg vielin gaved Ty
hockay leammste

Life ire prinnn withind parsle for
seizophtens kiter

Gars crushad in Srooklyn wall cofspss

Menatharm Slak’s peoused Witer in il
with g bong

i transit aees fmakes graphic salmg of
sexua barassment

ecthers sentenced to 26 vaars for
Harmdiion Helghts staying

-2 - B - S - B < S <]

. RO Brovklyn mudel suing New Schos! over

a5
FEHARD MARBISS FOR NEW YORK DAY HEWS: MYEVERT.COM, DAVE WEDLER PSR HEv YORK DALY HEWS
Detective Poter Valentin {fop) and (from left) Detective Vincent Orsing, Sgl, Frite Glemaud and Detective
Warren Rolan are among the 55 NYPD cops who have been sued at loast 10 fines over the past
decade,
RELATED SEORILS They're the NYPD's most-sued cops, and Peter Valsntin's their king.
Mest thi: NYPDS 4
ms;l%?u&ﬁﬁf@f&a Valentin, & hard-charging Broax narcotics defective whose online handle is
I & Sdg .
Sverie pastd "PigtolPete,” has been susd & sfunining 26 times since 2008 on aliegations of
EXOLUSIVE: NYPg ; il : : ) . e
oshens Ghp ai6s running slash-and-burn raids that tefl dozens of fves In ruing while resulting in
g 1 ovattime few criminal convictions.
GEHTES
Grat slisdant lalsaly for i ¢ . i , .
amBsiat in A gets The city has p§§3 oul 834,000 o sefile cases naming the stocky, 36.year-old
$IBL00 detestive, bul he doesn’t seem {oo concemed.
Q(};‘;‘v‘ﬁ Hireak Kid's leg, .
ey suge monm: T gt ¥ : . ;
guiz ¥ & gl mhm{ aw?;e of ]t:za;. hfoscaﬁ;d' Zt A tlj;mir Ne:vs reptrier when fold of his claim B R AT iR
,,,,, e e 3 ShEEE, "Onee 1t goes {o coutt, | don't fellow i1
B man i MYFD s MUGE -
enowbsl sl o ﬁ :
teriieduswilhgun The Bloomberg adminisiration roulinely distissed the relevance of civil suits gg‘§§§§
againsgt the NYPD, even zs the number of claims against the department b i

doubled over the past decade 1o a record high of 8870 fed In 2012, The suits
cost taxpaysrs more than $1 billion dollars during that time perind.
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They *had a ‘see no evil, bear no evll attiteds,” said former city Controller John PICTURED: Train
derails near Queens
subway station, 18
hurt: officials

A months-long Mews review of Bwaulls agains the NYPD over he pagl decads A Manhalign-hound F iraity
shows that 55 olficars en the 34,00D-person department have been susd 10 of desailad in an andarground
more Hmes during tha! Bme perdod, costing taxpayers mors than 36 million,

Liv, whose repested calls fof analyzing Rwsults were igaored,

siratch in Queans on Fridlay

Pooch lost during
Hurricane Sandy finds
family at Monmouth
County shelter

A hearbioken pooch who
los! his family in the fury of
Huricane Bandy was

jdyear-old bus
shooter asked 1D of
victim: document
“Who dit 1 112" That's what
the t4-yearold busted ing
fatal shiooling on a New
York Gity bus wanled lo

Stephen Baldwin
arrested for driving
with a suspended
licensze

Aclor Slaphen Baldwin vas
arzested in Manhattan eary
Friday for diving withe s

Commitiee of labor
union colition
appreves heslth
savings plan

The teadership of the
runicipat Labor Commities
evervhelmingly approvad

FROWARQUNDIHEWES | oo

Iz This Proof that Will
Smith's Marriage is
Finally Over?
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i 16-Year-Old Accused

Jamgsiﬁ, ﬁieera' i of Stabbing Best
fndraw J.lHaE:era Friend to Death Over
Ruphael Hivera

Seifie

Beeven 7. Spusgila (Stirring Dally}

Dr. Teieka Patrick's
Body Found,
Authorities Confirm
{Essency)

10 of Hollywood's
Most Mystetious
Deaths

{The Richasl}

wany on the force are quick 1o point out lawsuils do not necessariy indicate
wiongdoing by an officsr.

R

While the "average citizen may fing it unseltiing, the more active an officer s the EDETQR‘SP%CKS
higher the likelihood of baing involved In seme type of litigation. it is nelther p hgd‘; o
indicative of wrongdaing nor steteotypical,” sald Michael Pallacino, presidentol et s .

the Detestives Endowment Assoolation, collapse

A velaining wall collapsed
and crished several cans in
a Brooklyn driveway Friday
moming. authosities said,

Brothers sentenced foKsith Stokes, 50, and Ralph
25 years for Hamilton $tokes, 52, were canvicted
Heighis staying of murdering Charles
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Lo efand Oolisge
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noahdesth exaiencs, The
sutlt gl wonthe bid o

EXCLUSIVE: Formier
de Blasio fundraiser
seores lucrative City
Hall advisor gig

A policat siralagist whe
way g fundrsiser for Mavor

ERAT WARBAREW YORK DALY HEWE de Brasie's campalgn (s
While the Bloomberg adminisiration dismissed the relevance of civil sulfs againsi the KYPD, the
number of claims doubled aver the past docads, hifling & rocord high in 2042, Hers, Bloomberg and Vigit set tor slain
theaPolice Commissionsr Ray Keily in March 2013, Bronx girl kijled 18
VOATS 340
Ha criifolied e olly for belng quick to settls these cases, suving the prastice A Brorw fanly sl ragiing
[, iicentive for plalntifls and thelr aft 6 0 e e n the frst pls from the 1yearoy
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krowing Tt could be an edsy pavday” davghier will gathier altha
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Wolierstein,

Buy the hotse — and
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tire sumes e resideniial
) ) ezl waisle saivalent of
NY#D spokesman Slaphen Davis sald formar top cap Raymong Kelty futing the chery on Bp of
eatabished a Civil Lawsull Monitoring Program and a separate Risk Assessment ?i;;’?:iigfgﬁ;ﬁ;w
¢ i G .
Unit In Seplember - alter @ senes of Daily News invesiigations showad the -
NYPD was luning a blind eve (o potentially problem officers. Doutis; Teachers'
agreement resolves
The nonitering program looks al the number of lawsulls Tied against an officer, ;g%@?ﬁg?g;?;&i
the nalure of the fawsulls, and an offieer's speaific role In the incldent, 5o they The tenlative sorstment
“cafi differantiste the guy with the batiering ram &t the door and the guy who's [ batwoen e oy andthe

But ehange is coming.

e Bloak” Davis sald, 1Bachars uiitn Mssives
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HARGELALOMBARD FOR NEW YORK DALY KEVS et

Hichasl Paliading, president of the Deteclives Endowment Association {eonter), says o high number of
{avsuits against an officer iy net 'indicative of wrongdeing.'

“We must find innovalive ways lo reduce claims cilywide and my office is laser
focused on making thal a realily,” Stringer sald,

The lawsuils reviewed by The News revealed a rafl of troubling atlegations,

During one early morning raid in May 2011 al an apariment building ia the
Longwood section of the Bronx, 14 people in five apariments were hauled off lo
Jall, one pooch was wounded by gunfire, and ancther dog shot dead, records
show, Valentin was the arresting officer and signed many of the fiakd losls for the
narcolios afiegadiy oblained during the controfied buys and raid.

Lawyers for the residents oalied the ralds suspedd, seding that the warrasts were
hased on 10 controlied buys all from the same confidential Infermani — who In
one day silegedly bought crack and PCP from four separate apartments.

The only coiminal charge from the rald that stuck was a guilly plea for
possession of a small amount of marffuana,

But the scorched earth spproach 10 sweeping up lenants cost the city $202 800
in selllaments.

One nursing mother spent a week on Rikers Island because Valentin clalmed
white powder selzed from her aparimeani — which she had explained was from
crushed egg shalis used ih & Sarderia rilual - had field iasied positive as
cotaing. "You can touch it and see iU's not crack cocaine,” sald the mom, Jemilah
ei-Shabarz,

Froam 1938 Times Sguare lo the Towers in the
She was released after an NYPD lab tesl came back negalive. S?';,\;Ss Datly News has the legendary pholos
ke .

“Thal was the worst week of my e, sald eb-Bhabarz, who got a $10,000
setiement for the ordesl, "They had everybody under slege and they didn* find
anylhing.” L

BUY A PRINT

HECHAEL SUHNARTE FOR NEW YORK DALY MEWS

{From ief) Tyrone Shieids, Gary Castilio and Marcel Grant are suing Bronx narcotics cops over their
false arrests, One of the cops Is Peter Valentin, who has been sued 28 times since 2008,

The Ramog family, whose dog was shot and "serloustly injured” during the raid,
got a 130,000 setilement from the clity,

‘Thres of the Ramoses were broughl in on charges they had 4 soale and grinder
with marijuana residug on i, and an imitation pistol, which thelr attorney said
was & gun-shapsd llahter, Al charges wers dropped after they spent a nighl In
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i,

A elderly woman who anewersd the door dedined © spaak 1o The News,
saying, "Thay're all rmurmatized, They're sesing a psyahiairist right now”

The wornan whose pit buliwae kilted did aot sus the cily. She told The News she
was on diglysis, n-and-out of e hospital, and didat think ghe could produce the
necessary paperwork proving she was aolively caring for the dog.

“The dog's body wag wrapped [ g shower curlain In g haliway” zaid Rosa Uiz,
ft was tarible, We all loved hen W had her since she was a ny puppy”

Valentin denied ary wrongtoing in cour papers.

Pafiadine said narsolies cops In particular are on the front ines every day —
which also puts them in the tine of fire for lawsuils,

The vt majority of the ¢ily's mostsued officsrs ars saraotios caps, but they're
sttt smiall percentags of the more han 1800 narcotics cops aaross the five
porpughs,

The News” Investigation was cenlered around Hio resulls of a Freedony of
Information Law request for & Hst of lawsults ied against officers who have baen
sued 10 or more times over the past decade. The oy Law Dapartment provided
e namies of 81 offivars and 483 cazes, A Maws search found an addiional 146
cases against the officers, and four ofher officers who snould have Been
nefuded in the response — caliing into question the cily's abiiily (o {rack thess

cases.

THUSTE M. PARRILLA FOR REW YORK DALY 105

uminada Valdiviese savs Deteclive Poter Valentln wiongiutly arrested ber in froat of her daughter,
now 13, and kumiliated her by referring to heras Jlo,

A spokeswornan for ke Law Depariment acknowledged that its dalabase “has
fiot always identilied all of the defendants named in a lawsull, sspacially if they
ware added after the inftial complaint was filed.® Bul, ghe added, the NYPD I
nutified about svery officer who's sued, snd “thet information iz eitered info the
officer's parsonnet file along with information about 1AB and CCHEB
nvestigations.”

A source gaid the information that's enferad into the flles is far from complate -
it anly lists the caption of the lawsull and dossn'! delall wha! allegalions were
made against the offfcer and what the result of the sult was,

Former Gorporafion Counsal Mishae! Cardoze has called the setifements
“husiness decisions” that don'l reflect gulll, buf Liv said there didn't seem lo bs
*any interest in looking at the dals {o glean lessons.”

Thie Mews” probe lasl vear showsd two frequently sued officars — L1 Daniel
Sharra and Sg. Frite Glomsud — were promoled by Kelly despite & mountals of
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f

teoubling aliegations against them,

Glemavd, who was promolad to sergeant supervisor delective squad in August,
is the clfy’s secong most-sued officer, Mis 21 sulls He him with Slaten isiand
Nareolics Delective Vincent Qrsind, who's been accused of making several bad
arrests. Me shares Valentin's disinterast in the lawsulls,

e not gonna go ints I, bul you can suse anybody,” Orsiniiold The News,

The most recent sull naming Valentin Is from Novembar - and acouses him of
roughing up a former Al-Clly baskeltbal star in relaliation for an earlier lawsuil.

“I'n going to - you up,” Tyrone Shislds, 23, quoted Valenlin as saying during
the chilling July 2013 encountar, whare Valentin allegedly referred {o himss as
“the King of the Bronw”

Shialds had Hed 8 nolice of claim — the firsl step i g lawsyll - against Valentin
a few monins earliern, accusing him and other Bronx narcolics delaclives of
busting down his door to search for drugs.

The officers had a warrani, but 8
was for 2 differenl aparimeant,
courl papers say,

The Bronx district attomey's
office refused {o prosesule
Shislds and his other friends,
who ware also swept up in the
July @rrest, finding there was "no
probable cause” for cuffing them
in the first place, That suitis
pending, and the Law
Department declined comment
ofs tha case,

Jnanna Schwarlz, & professor gt
LCLA Law School, said thal
while allegations contained in
lawsuits are an imperfect”
saures of information, they can
ofien reveal problem officers and
defecls in police raining.

She sald when an officer is sued
10 or mpre limes, { gignals a
"preblem” thal deserves a closer
Jo0K.

- *Research shows that only 116 2
AT HARDBOHIVRERY YORRK ALY HEWE

Police Commissioner Bili Bratton iz looking at ways to imprave percent of people whe feel
& monitoring program and risk assessment unit to identity they've been misireated by
patentially problem officers. police file sult,” she said.

Mayor de Blasio called for more sorutiny of police sulls during his campaian, and
ar inspactor general for lhe NYPD is expected to 56 narmad in the coming
waeks,

Bratton, meanwhiie, has experiance in using data from oivil rights cases as an
investigalive ool

Whille commissioner of the LAFD betwsen 2002 and 2008, Bration inglituted a
program io monitor incoming lawsuits that allowed the depariment to target
problem crews for additional training. The program was a success.

in 2001, the LAPD was sued was 828 tmes, and the city pald ou! $58 million, In
2012, the department was sued just 223 times, and paid cui 520 milken in

seltiements.

“The department was In & betler place when he lefl than when he arrived,” said
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Brooklyn NYPD lieutenant sued over lurid
tactics moved to Queens desk duty

Daniel Sbarra, who has been sued more than 16 times over allegations of illegal
searches, excessive force and racial slurs, was moved off the street and behind g desk
in northern Queens since The News exposed the harsh cop.

BY BROQGO PARABCANDOLA BRI BAIHA | DARSH GRECDRIAN [ NEW YORE DALY HEWS /
Pybhished Wadnasday, July 17, 3018, 230 A%t /1 Updated: Watnesday, July 17, 3043, 230 AN AAA
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HYPD L Darniel Sharra, seen taking out the trash at his home in Greenwald, Long lsland, has baon
moved from lieutenant of Brooklyn North Narcofics to desk duly at Queens North Narcetics, S Saving LICH bs & ‘faniasyland” sinle

) ! sourg
RELATED STORIES He's off the slreels, L 10 S‘rﬁxgi?; z: :fg;i&si::a Diattens Rodriguer
LE. Diznied Sbarrs ang _ I B
ras ?ﬁfm farfomtie A brubish NYPD Beulenant sued al sast 15 fimes over allegations he performed
i
e Hagal searches, used excessive force and hurled racial slurs Is now on desk

duly, the Dally News has lsarnad.

Falisg commiisiongs
prushas off hwaulls

Haohs NYPD cons )
pise fof pha wibs Danlel Sharra's ransfer came less than a month after The Newy' shocking

e waen expost of his e as sargeant of 8 hard-driving Brookiyn North Narcotics leam.

"He's off the strsels — no more search warranis, no more lawsulls,” a police
souree said of Sharra, who has also been the subject of 30 oivilian complaints v
wmiong the highest number on the entire force - and numerous internal Affairs
Bureay investigations,

Yet despile his rough-andumble record, Police Commissioner Ravimond Kelly
promotad Sbama to lieutenant in August 2041,

Sbarrs, 37, was reassigned from Queens Nartk Narcotics 1o & desk job in the
Crganized Crime Conlrol Buresy at 1 Police Plaza on June 20, the source saig,
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Suspect arrested in
murder of Menacham
Stark

Uielactives have arresled 4
suspect in conneclion with
the mysterinus mupder of &
Brooklyn landld, 8

NYG school
custodians paid
unequally: unien

Some New York City school
cleaners will be mopsiog up
the monay undsr a wage
agreement tha! iumps thelr

|

CAVIO WELER FOR 1 FOTK DALY 1S Bronx boy, 4, may
Daniel Sharra has been the subject of pumercus lawsuils giting his poor bahavier, illegal searches and have dled from eating
racist name-calling. riat peison
Litte Jusn Sanches died
He'tl still get his full $102,000-3-year salary, but is expecled fo make less Monday, a day after

possidly swallowing poisen

ovartime, whish iotaled $40,000 in fiscal 2041, Sources said e move was in i edarminator ek i the

response (o The News' investigation, which found members of Sbarra's team

were named in 58 suits between 2008 and 2012, the bulk of which the gity Public school

seftied a1 2 cost of 1.5 miifion. students fall to raise
scores n Regents
EXRME

Sparra’s settlements totaled close to §800,000, Bublic schoal students in

Mes York State faled o
Tne first lawsuit was Sled in 2006 by Lamel Roberson, a blask motorist who boas! ieir scores
ciaimed Sbarra and his pariner repealadly calied him a "n—-2" and legally New crossing guard

searched him guting a traffic stop in Breoklys, while biding their own identities by {or dangerous Queens

putting tape over their badge numbers, The suit was settied for $18,500, intersection
s . . The NYPD wil finally
inclading 51,000 oul of Sbarra's pockel, But Kelly dismissed deparimental (einsale o (rosting GuaTd
charges that substantialed Roberson's claim, al a1 unsale Rego Paix
imtersection naar én
in another suit, seitled for $50,000, Rafael Cruz sald Sbarra and his men
FROMARGUND THEWEB .

sraashed his face againsl 2 glass window in a stationkouse and rippad out &

nandful of dreadiocks. - EDETGR'SH

Smoke shop near 8t

“He should have been fired,” Cruz sald Tuesday. ) John's University now
offers {attoos and
B . ) plercings
Cruz's lawyer Cynthia Bmokers can aow get inked
fute | e OCRIEEPRHI, Dinmed? PR RFRIES Prd R Pl e 103 Conti-Cook said the transfer up and plersed al a poputer
ghows the NYPD s trying to hide Fresh Meadaws shop
FATIRESLOEEACTE ) the problen instexd of )
1 st Dber i, SURERPRIPLS PO At addressing i Fire destroys popular
e et ey s P, o Yo, S Lol R, g i West Harlesm fish
" shop
" 1 s Fgen msei, whe b oot o -
e e Pt v B Paches e Setpsc D Sharme s i o £ “it's net the solution we're 5?:;:;;;?;&?2?:;3;;;
mw%;gm;%mwmwlﬁmﬂuwm% ngking for” she said. are struggling to tread waier
41 b Erbersen prbsd s arace sk ki Land efrnontey e after & fire last week foread
regpm O sesvers, B0 A ¥y o PR i Louis Turco, the head of the

s i lobo Bror ¥ ) sadins Bl P # s
U s b o S DR . Lisutenants Benevolent Gaving LICH is 3
. sood bt HT s 0 Vo b s wrpheialien, B eslosfihod Wi Rucketren . fantasyland’: state
o o i A, PP Associalion, called Sbarra " SOUFCE
W R %
e i o o, s e e 4 e highly effective” cop “who excels The sffort 1o save the LAYE L30B
ittt 1 ksl o M Bagh Rty o Segriet D in any position the department teslering Long Island ;
o s 24 ot e doetn y e e P Coliege Hospital in Brooklyn
e e Do o T or ke U £ 0 S 23, et puls him in,

> - & major campaign goat of
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Cw a3 i e b oty ST 0, “wlots @ e o rorning, Sbarra said, *| don't The spacial invastigator in
N M._WWM’“ know anybody by that name.” eharge of 4 two-yaar-oid
Rt S, N iy by s investigation inlo he
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oot Tt back v pobon oo i sesied by i prepeses Councli rule
changes
With a verbal swipe st her
predecessor, City Couneil

spaaker Melissa
Mark-Viverilo on Tuesday

Lamel Robertson, a black moturist, fited s lawsuit claiming

: Gracie Mansion Firgt fady Chirane #McCray
%tZD'LL franicl Sbarra and his partner repeatedly called hima getting new executive mace a big Grace Mansion
' diracior annauncament Tuesday -
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BROGELYH

Repeated charges of illegal searches,
violence, racial profiling, racial slurs and
intimidation against Lt. Daniel Sbarra and
his team have cost the city more than $1.5
million in settlements

Victims say Sharrais a ':ickén%time Lomb® as the Brooklyn North Narcetics lieutenant is
involved in 15 lawsuits. The NYPD says charges are meritless and that narcs are often
targets

HY ROGCE PARASCANDOLA , JOHN MARTULLL, BABRY PADIICCE | DEREH GREGORIAN /
NEW YORK DARY NEWS ¢ Published: Sunday, May 18, 2093, 1501 A/ Usdated: Sunday, Way 16, 2093, 1201 AMa A A

438

& ot

S
St

4
NEW YORX DALY sEWS PROTO LELSTRATION

NYBD vataran Dandel Shatrs dontned his dress blues on Aug. 2, 2014, and
headed o One Polive Plazs -« where Commissioner Raymond Kelly, 8
promotion and & pay raise awailed,

Kelly shook his hand. And targets of Sbafra's crude and coslly polics laclics
wers jelf shaking their hests,

The Brooklyn North Nareativs sergeant with 15 years on the job made leulenant
despile years of on-dhe-job conduct some say ralses serious questions about
whether he ghould st have his badge.

RELATED: OTHER CITIES SAVE MOKEY BY TRACKING LAWSUITS
AGAINST POLICE

A Dally News investigation of Sharrs and hig tearn of cops exposed repested
charges of llegal searches, unprovoked violence, racisl profiling, rachal slurs and
intirmidation {hat cost the city more than §1.5 million in setflements,

RELATED: FORMER NYPD INSPECTOR DEFENDS UNIT'S ACTIONS

The figure coutd fise: Nine of thie neady 60 lawsits fled against the acoused rogut cops are
st sonding.

Sbharra bs Involved In & least 15 of the sulls — others involving his feam
reference various John and jane Do officers, whose names typically don'l
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come o light when there are quick setifements, He's been the target of five 0 10
Internat Affairs invesfigations, the lieutenant acknowledged in a deposition. And

. 3 N - The 5 Mosi
fia's racked up a staggering 30 clividan complaints, among the most on the force. % Dangerous Cities in
the LLS,

(AERF

City setllersents involving the 37-vear-old married father total nearly $500,000.

Just four months heforg his promotion, court papers say, Shars 681 20 days of
varation afier an Infernal Affairs probe into an unauthorized search of an
ex-Marine's apariment, ¥is ynion head said Sharrs pleaded guilly 1o the
department charges beqgause he couldn'l get prometed until the case was ¢losed
out,

DNA Testing Solves
Mystery of Young Girl
Wheo Disappeared on
Titanic

tAnzeslry.con;

Crilics say Sbarra’s prometion, despile his stunning siring of lawsuils and olvillan
comptaints, is indicative of how the NYPD luns 2 blind eye 1 the moudainsg of
litlgation filed against # every year, and i3 nonchalant allitude toward police
misconduct,

Johnny Cash's

¢ greatniece found
stabbed to death in
grugsome murder
ihamaslalings)

“White his case is exlensive, II's aiso emblematic of the depariment's lack of
aggressive oversight of officers engaged in abusive conduct” said Robert Gangi,
dirgstor of the Palice Reform Organizing Project for the Urban Justice Cenlar,

jul
Gangl said while some criminals and dealers cerainly know how {0 game the
systemn, “when an officer has bean suad 15 Hmes, and when there arg 30
(Civilian Gomplaint Review Board) complaings . . . Whare there's lhis mugh ?2’;31‘5: m’;’\g"ﬁ‘;‘;’; ﬁ:{w

smoke, there's fire” nffers tattoos and
plercings

Gmpkers can now gt inked
ugs and piarcad 6t @ popualar
Fragh Meadows shop

EDITOR'SPICKS

Fire destroys popular
West Hariem fish
shop

The owners of & baloved
West Havlem seafood spol
are struggiing o read walsr
after 8 fire last week foreed

Baving LICH Is a
Hantagyland': state
|GUTCE

The affart{o save e
ieatering Long isiand
{ollege Hospital in Brookiyn
- & malor campaign goal of

De Blasio aide Emma
Wolfe eyed in
party-favor probe
The special investigator in
charge of @ wowyedr-old
investigalion inlo the
Wharking Families Pardy

The News found Sbarra’s NYPD record, dating back 1o 2004, was more
jailhoues than presing house, He cul hig teeth in the Bronx before working some Melissa Mark-Viverito

proposes Gouncil rule
changes

Wiih & varba! swipe at her
predecessor, Cily Caunclt
“Tere's a reason Brooklys Norlh Narcoties are calied the 'Body Snalchers,” speaker Melissa

said oivil rights lawyer Pau! Hate, whose client racently won a $75,000 MarkViverilo on Tuesday

of Brookiyn's toughas! nedghborhoods, including Bedford-Sluyvesant and
Bushwick.

sattlerment, saying he was twice wrongfudly arrested by Shara's laam. "They
don' care # you're innocent or guily, They just wantlo make arresis at any
cost”

In Sharra’s case, court documents revealed an assortment of jaw-dropping
charges. Among the alfegations;

- He and a second cop, with black tape over their badge numbers, called a
young Brookiyn barbershop owner 8 “n——-" during a traffic stop in Bushwick,
Settement: $10,500, including $1,000 Sbarra had to pay oul of his own pocket
after the city, in a rare move, refused (o represent him. Sbarra was found guiity
of departmental charges related fe the incideni, buf "Police Commissioner
Raymond Kelly dismissad gl charges,” Sbarrs sald in 2 2012 deposition.

Gragie Mansion
getting new axecutive
director

Firgt Lady Chiriang McCray
made a big Gracie Mansion
announcament Tuesday -

butit wasn't & move-in date,

Rep, Grimm ceuid
have avoided Jegal
problems

Grimm, who was bustad
Mongay on fraud and tax
evasion charges relaling to
his oparation of an Upper

Charter schools Wall Slreat's glife raised an
. . . § . X o acquire §7.76M in ayi-popping 57,75 million
- Mg slrip-searched a back city paralegal, pulling the man's undenvear down with his boot, a fund-raiser for Ihe Suocess Academies

charter sohoi network

of 15 4/30/2014 1:58 PM
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Bral X

Sharra has worked tough nefghborhoods ke the 83rd In Bushwick shd the Btst in Bed-Stuy,

Badiors Sruyvesart’s 811 Precies! slalisnbovee. The suspect was charged

saagstion his lmwyar il sugmesied the Srugs were piantad, Setiermant 230000,
5 4

masjians

- His officers brutally beal & Brookiyn sman, yanking oul & handful of dreadiocke
and bashing his head Into & window at the 818t Precinet siationhouss, 85 the
mas Vyear-old son walched In horor The iflfe boy was racovering from
leukeria, Setlamant: $50,000.

-He inglsted Male's client, who already lost a tooth Is an arrest o yaar earfier,
swallowed drugs on & Bushwiok strest, The Braoklyn man was 28 hapdeufied to
a bett sl Weodnult Hospital for seven hours befors being released because no
drugs were found. Sbarrs never Toliowed up on the case with the nospital, even
though he s required to by law, Zettiemant: §75.000.

“He' ke & teking time bomb,” sald oty employes Tanys Resves, whe was
arresiod then released without sharges in 2040 afier Sharra ordered his officers
16 break down her Bad-Stuy apartment door with 3 battering raem.

Sharrg declined comment when approached by The News al his home fast
waek.

Despile ihe plles of allegations and the pricey pavouls, the F102.000-a-vear
listtanant said in a 2012 deposition he was never discipined for ifs then-12
fwwsulls, and was promoled fowr months afler he was docked 20 vacation days
due o an interrst Affalrs investigation,

An RYPD spokesman declined to angwer delalied questions about severa!
topics: whethier there were concerns aboul the dozens of syils against Shara
antl his officers; why the Police Depattment dossa't systermalivally rack and
analyze lawsulls Involving clalns of excessive force: and why Sharra and his
cops were nod discipiined afler rapeated claims of misconduct,

The NYPEYS top spekeaman, Depuly Comemissioner Paul Browne, referred
questions regarding lawsuits 1o the cily Law Department, which ssued g
slatermant.

Gaky

“Being named in & lawsul or seltlement is niot an accurate haromelsr for
evaluating an officer’s conduet,” the stalement said. "For example, an ofiicer who
works in high-Impact roles, such as narcolics or BMmergency services, is more
Hkaly to be sued in his or her line of duly than an officer in & less confrontational
tole,

“Tharefore, these officers should not be punished for baing named in a merdliess
fawsull thal way infliated becauss of their partioular assignments

int;:»:..-ff\af‘rvw.nydaiIyn&ws.aormﬁnew»yeri&hroekfynﬁ] t-daniel-sharra-tea,.,
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epeated charges of illegal searches, violence, racial profiling, racial ...

The Law Depariment issusd a foflowap stalerment lale Friday saying the NYPD
does {rack lawsults, but refused to elaborate.

Sparoes said i department only gives cases resulling In payeuls of ot least S2ED000 &
mandalony review.

Al NYPD settiements come without any admission of wiongdoing by the officers,
the department or the city.

Sharra joined the NYPD in 1887, starling in the crime-plagued 40th Precingt,
which includes the Molt Haven neighborhood of the Brosx, He was promoled to
sergeant six years later and iransferred to Brooklyn North Narcotics.

The News identified neaty five dozen suils filed against Sbarra and 15 members
of his taam between 2006 and 2011, They were accused of everything from
racial profiling to warrantiess searches to busting law-abiding citizens on phony
charges. et when asked in the 2012 deposition how many times fe hag
disciplingd offlegrs under him, Sbarra said only bvice — because his buss
prgered him to.

“That was the only ime Pve ever written a command discipline in my nine-year career 8%
suparisan” he said,

Hul the plaintiffs did suffer; Many spent hours or days behind bare before they
were released without charges, wers injured, o suffered properly damane.

One desperate man was ready to sign 2 plea deal and take 2 shemonth
sanlence - which would have put him in jal during the birth of his first child —
balieving his case was hopeless, Records show (he case was later dropped
because a delaclive under Sharra's command gave faise information to a grang
Jery,

Kennie Williams, 28, was on the second fiser of his uncle’s Bed-Bluy
brownsione in 2010 when, he saye, g group of gur-waving officers dragged him
1o the basement, Williams was then charged with two other men found in the
buiiding basernent surrcunded by cocaine, marijuana and scales. Delegtive
fobert Livingsion testified ihal Wiliiams was found in the baserment, nol the
second floor, Williams became lost in the legal syslem and said his repealed
court appearances cast him his job as & Mesls on Wheels driver.

HIRMAN ¥, LOND FOR NEVW YORK DALY NWS

Tatteed Dotective Robert Livingston, whe worked with Danle Sharra, takes out frash at his

Farmingdale home,

+e thought about copping & plea: I was frightened. | was gonna take it, but my
lawyer said, 'Don'tdo L'

# was good advice. Eighieen months later, the case was thrown oul because an
assistant district attorney at the Brookiyn DA's office said Livingsten's "memory
pacame imorecise” about where Williams was arrestad, court documents show.

hetp://www.nydaitynews.com/new-york/brookly n/it-daniel-sbarra-tea. ..
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A1

Wiltlams suad and won 8 500000 selifsment,

Speaking cultide Bz house earlier this menth, Livingston indially salled Willlams'
defengs sliomey & llar (or pulling on record the detsctive "tesiiied falsely to the
grand jury” - inslsling, *f never testified 1o anylhing in cowd”

When The News showad him 2 partial ranscripl of his Peb. 2008 grand jury
wstimony, e copped to i, then declined to comment further. But he dld a8y bs
wae not digeiplined s the cage.

Cases il didn't slick were commonplace in Brooklyn North Narsotics,

The Brookiyn DA's office dedlined {o prosecuts more than 1,000 of thelr arrests
i both 2010 and 2071 ~ aboul 10% of the borough's iotal dechined
proseculions.

One reason for e high numbers wes a “sigrificant amount” of incomplets desk
appagranse Hokel packages submilted by officers, 2aid a sourcy in ihe disirist
attorrey’s office, The problem wat "addressed® in 2013, and declined
groseculions dropped o 457,

Livingston brushed off lawsuils and missondus! charges as part of the job,

“You have {o understand thal in narcotics evary dop somebody makss &
compiaint < s past of the job,” Livingsion sakd.

When asked aboul Sharrg, Livingtlon defended his old boss.
“# dogswl necessanly mean he was violating anybody, e pard of the job,” he
said, “You make dozens of stops 4 day, rather than g pairol cop et makes a

faw. It's & different line of work.”

Sharrg claimed in & deposition thal he was never once summonet by police
Braus of any supsrior officer to discuss his litsny of legqal woes,

RS EOANCHNNEW YRUN DALY KEWS

Kennie Williams nearly copped a plea deal that would've put him in jail for six months, He later sued
and won a §60,000 settiement.

Evan i he lawsulls result In big payouls, they aren't necessarily noled Is an
officer's parsonnel file, where record keeping Is “spolty,” acoording to polics
BOUICHS,

The depariment only subjects cases that cost the oy more then 325000010 ¢
mandalon review - roughly 7% of the Biousands of complaints filed againg! the
NYRD every year And many of those big-ticket payouls stam from leaffic
actigents, not civil Hights abuses.

httpAwww ydailynews com/new-yorkibrooklyn/i-daniel-sharra-tea...
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But attomeys say even & settlement in the low five-figures signifies a solid case,

tiearwhile, the number of lawsulls filed against the NYPD skyrocksted 73% in
ke $0-year streich eading in fisca! year 2011, Therg were 5,882 suits filed in

#Hose 12 months, wilh setliements and awards tolaling nearly 4 billion doflars
over a gecade,

L.amel Roberson ~— who filed the first lawsuit naming Sbarra in 2006 ~ claimed
the slocky sergeant and one of his men wore biack tape over thelr badge
numbers during & 2004 {raffic stop,

Reberson said he was draggead out of his vehicle and pressed agains! the
passenger side door, his arm twisted painfully behind his back, as officers
searched his cpr and repeatedly callad him & *n—--—" Roberson was sventually
freed withou! even a surmmons.

Gity paralegal Mark Labrew says he was on his way home from work in 2008
when Sharra and another officer stopped him. Labrew, who is black, sald he
asked the pair {or thelr names and badge numbers — and thay threw him
against 3 gate and frisked him,

Labrew was taken o the 816l Precinct statlonhouse, where Labrew savs cops
staried calling him names like "o~ animal” and “retarded monkey.” Bbara
strip-sgarched him, pulling Labrew's undersaar down with his bool, acoording to
court records,

Labrow's lawsuil setlied for 330,000

Brooklynite John Spears, 44, says he twice had his civii rights viciated by
Sharra's team.

In 2008, Detective Frank Salati and two other officers who worked under Sharrs
jumped out of a van and threw him 1o the ground, knocking out 8 teoth, his sull
cladmad. They chargsd him with fampering with evidenoe and resisling arest
after & sirip search came up smply. The criminal charges were dismissed three
months fater,

One year lator, Spears way walking home with some grocenss after work at 2
VA hospital when Galati stiopped him again,

“We'ra going to gel you this ima,” the detective promised, sccording to courl
documents. “Where ate (ke drugs?”

*1 saw him swallow 1.° Sharra
said, the coust papers show.

Bpears was laken to Woodhull
Hospitat and handeutled lo 2
besel Tor seven hours while
wailing o get an X-ray of his
stomach, No drugs were found,
and he was releassd without
charges roughly 15 bowrs later,

There was Rober! Slephens, 56,
who recalls hesding {o 9 corper
bodega in 2010 when five
plainclothes officers jumped him.

“Whare's il @17 he remembered
ihem howling.

The ex-Marine old The News he
was carrying his apariment keys
but 5o 1D, so he brought the
officers 1o his home, instead of
using his keys, Sharra ordered
his men to smash their way
inside with & battering ram.

The cops ransacked the

hitp/fwww.nydailynews.com/new-yark/orooklyn/i-daniel-sbarra-tea...
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apariment, held Blephens
ovarnight, snd relessed him
williout chisrges,

Robert Stephens shows how he was handeuffed as police broke 2t thls trae inlemat Alfairs
down dods te his Brooklyn home. pegan isaking at the case, and

Sharra pleaded guitly 16 8 number of departmental charges, Including having
petormed the unauthorized search thal cost Sbarrs 20 vasstion days.

Lo Tureo, hesd of the Lisutenants Benevolent Assaciation, wouldn't discuss the
casg, but said Sharm sntered the ples because i was standing I the way of his
promedion,

Rafas! Sruy was pushing 2 grocesy-lilled shopping cart in 2008 when he
raceived a text saying his

ti-year-old son B was at the 814 Pregingt stationhouse.

£l vearg sitling In 3 car wilh hiz uncle when the man was gresfed.
Criz rushad (© the preciact, upsel and desperate fo ses his 580 - 8 fetovering
lsukemia patient. nslead, he ran into Sbarra.

“You're gonng have o few w7 e sergeant said, acsording to Cruz. "When
' ready UH el you ¥now”

Whign Cruz demanded io see hig 500, he sald @ group of offioers descended
uptt Him - punching and kicking the outmannied viclim, and then shoving hig
wife Inlo  wall, The offisers ripped out & handlul of his dreadioeks and smashed
hig head info g window, Cruz sald. As the dad was led away In cufls, he saw GH
i another room, crying,

Cruz, 34, who once served seven yearg In prison on an assavll charge, faced
charges incheding erminal mischisf — Tor breaking the window wilh his head, He
collected a $50,000 seltternent from g lawsuit. Bul the money didn't grase e
hard fealings.

IR UGS REGETTY BAGES

Palice Compmissioner Raymond Kelly shook Sharra's hand when the sergeant was promoted to
fleutenant during ceremony st One Police Plaza In 2011,

Eariier this year, Cruz sald £l was mugged on his way homs from school - and
had 1o be coaxed by his dad inlo speaking fo  delective about the aftack.

The Civillan Complaint Review Board is 3 place whese cllizens can speak fresly
about problem officers and thelr misbehavior — though in 2012 only 158% of fully
Investipated somplainis were substantiated.

Sharrs hiag besn named in 30 CORB complaints, said Turco. Tweniy-sight came
as & sergeant and four were substanfiated. The four substanmialed compfainis
want 1o the NYPD's tigl commissioner, He beal ong, he was found guilly of
procedussl vfractions in two, and the trlal commissioner found i gulity I

APTOAMAT A 1,00 Ty A
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Roberson's complaing, but Kelly overlurned ihe vergict.

Cnly 54 members of the NYRD's 35 000-person force have received more than
21 compiaints; whereas $1% of the force has recelved fewer than five
camplaints, according to information provided by the CCRB,

Turco insisted Sbarra was a good cop who ran & goad crew.

“vie's & very proactive police officer,” said Turco. "The reason crime is down in
ihig ¢ity is because of guys like this.”

Sharra and his team were involved is over 5,000 arests and execuled 350
search warrants, Turco said,

Lawsuits are another way civilisns can register comgiaints of alleged police
misconduct, but for decades, the NYPD has resisted calls to analyze s fitigation
i order to idenlily problem officers and behavior,

Some law firms have begun fracking the officers themsalves,
Cynthia Contl-Cook said her firm, Sioll, Glickman & Belling, bas been keeping
tats on repeal pienders for years, and there wat one name that kept coming up

time and again — Daniel Sharra,

Yat he repeatediy emerged unscathed, his career arc unaffacted by the
allegations.

AFRREW THEQDORAKIZHEW YORE DALY NEWE

Rafael Cruz with his son Eli, Cruz says whena he demanded o see his boy af the B1st Precinct house, a
group of officers punched and kicked him then shoved his wife against o wail.

*There are no ramifications,” said Conti-Caok, a civil rights lawyer. “The officers’
understanding of being sued is that it has no impast on their carger or their
promolional potential,”

With Joseph Stepansky
dyregorian@nydailynews.com
ILLEGAL SEARCH AND MISSING JACKET

Ex-Maring Rober! Slephens, 56, saitf he was heading lo a corner bodega n
2010 when five piainciothes officers jumped him,

They threw him against the wall yelling, “Where's it at?” he said.
Stephens was canrying hig Keys but no 1D, so he said he brough the officers to
his Bed-Stuy apartment. But inslead of letting him use his keys, Slephens said
Sharra ordered his men fo smash the door with a battering ram.

*They wouldn't 36t us in the apariment whils they searched it | kepl asking ¥ they
had a warrant,” said daughter Jacqualine Stephens, 20,

hitp/iwww.nydaitynews.com/new-york/brookiyn/lit-daniel-sbarra-tea...
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The cops ransacked e aparimand and ook o North Face leckel with the
family's $1.000 tax refund in e pockel, held Slephens ovemight, and relessed
Him wilhout charges.

Slaphene saft he go! his money back - bul nol s jaskel, Robert sued the oty
and receband 5 512,509 selflement B Jacnuating fed 3 complaint with the
Chetian Complalnt Review Board and Infernal Alfalrs caughl onto the case.

Sharra plended quily o having perfermed the unauihonzed ssarch, retalialory arest and o
other chargas, and wat dosked 20 vacation days - than was promsles o Beulenant fowr
months fatar

“Right now | do't fave sy tustin the New Yerk Gity pelics.” s8i0 Bobarn,

BASHED I HER DOOR, BUSTED HER HUSBANU

Cily srmployes Tanya Regves
suys she saw Sharrs snd
another officer lurking around in
her vard un Comaelia 81, in
Bad-Stuy whan she was on har
way 1o the store,

Thay old her they were locking
for *Black,” Reoves old them
ihere was nt "Black” who ived
thare.

Reeves husband, Roger, who i
ack, looked out tha second
floor window, and she sald ons
of {he officars yalled, “That's himt
e jst robbed someanel”

Reeves {old hem thal was her
hugband, and he hadn't dons
any such thing,

She suld Sharra told her fo st
tham inlo her apariment - but
she rafused and told them they'd
nepd & warrant

“&6 you want {o play tough?” she
queled one of the officers as
saying, They handouffed her,
and used @ halleting ram s
break down her door

FE BARS %‘{I LIHE L
Cynthia Conti Gook is an atterney representing Rafnel Cruz.

They found drigs inside, and charged Reeves husband with possession and
ter with obstruction.

The case was gventually dismissed and she got 4 $35,000 selflement,

RROPS ‘N BOMB ON 8'KLYN DRIVER

Lamsi Roberson | 28, said he way driving home fram his barbershop in 2004
when Sharra and Offiser Ralph Pacheco pulled him over on Sushwick Ave.
metween Slewart and Conway Sis.

Hoberson said he showed his ficense and regisiration, bul instead of running i
inrough the system, the officers, wearing black tape over their badge numbers,
dragged him oul of his vehisle,

Roberson said he was pressed agalnst the passenger side door, his arm iwisted
painfully behind his bask, a8 e officers searched Bis car and repestedly called

hing @ e, asking, “Whare sre the drugs and guns at7”

Nothing Hlegal tumed ug, bul Sbara and Pacheso nonetheless called for back
up,

Af 1% AFIAAAT 4 4. 20 Tah s
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Roberson gol an $18,500 setliamant for his lawsuil ~ with the ety making the
exceptionally rare move of declining 1o represent Sbarra and forcing him to pay
31,000 out of his own pocket.

Bt Roherson folg The News, "It can't make up for the disrespecl they did i
me”

STRIP SEARCH, VERBAL ABUSE

City paralegal Mark Labrew says he was on his way home from work in 2006
when Sharra and another officer “profiled” and "demeaned” him. Labrew, who is
black, sakd he asked the pair for thelr names and badge numbers — and they
threw him against & gate and frisked him.

Labrew was taken to the 815t Precinet stationhouse in Bed-Stuy, whetg he said
Officer John Kealy —~ whorm he previously sued four years ago for wrongful
arrest - apottad him,

Kealy was caught lying ursler cath In that arresl, which endad wilh Kealy getting
disciplined and Labrew gelling & §125,000 setlfernent, Labrew says afier Kealy
spoke to Sharra, cops slarled caling him names like "f-- animal® and
“retarded monkey.”

Sharra strip-searchad him, puiling Labrew's undaragar down with his bool,
according to court documents.

Labrew was charged with marijuana possession and eventually given an
agjoumiment in conlemplation of dismissal, 2 plea deat thal means charges are
dismissed If the defendant atays out of trouble for a shorl peried of time,

His jawaull setiled for 330,600,

rparascandoiabaydaiynews. com, Jmsreuili@aydailynews.com,
bpaddock@nydailynews.com, dgregorantbnydsiiynews.com
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Article
*B41 WHAT POLICE LEARN FROM LAWSUITS
Joanng O, Schwartz [FNal}

Copyright () 2013 Yeshiva University; Joansa C. Sehwartg

Abstrast

This Artiele asks what can be learaed from the vast amoud of infaermation generated by moders eivil lrigetion, One
anssver fies ist the practives of w small bt growing mamber of law enforcement agensies that pay corsful attention to
sults brought ageingg them and thelr officers. These depastments gather information from inivial complains, discavery,
and vase resolietians and wse thet bformarton 1o idewtify personnel dnd policy weaknesses. Livvsult dura huss proven
valuabie wr theye departmams’ performance-improvement offorts: swits have alerted departments 1o ineidents of misenn-
duct, and the infurmarion developed during the course of disvavery and tiol has bren found o be mare comprehensive
thain that generated througlt internal chamnels. Althwmgh Infarmation generated by Wgation has filled gops i iversul
reporting systems, ¥ i alrq, undeniohly, flavwed, The adversarial provess produces based and somethnes {rvelovent in
Soreuatton about w relatively small monber gf miscondue! allegations, and the stew pace of litigation weans thet o cexe
may not be resolved unti] several years after the wnderlying event, Deparmmenta in thix Stdy mivigate these flaws by
gathering inforsration from sach stage of the Tigation process, reviewing data in contexi with other avaifulile inforia.
ting; aied wplng Indspendent auditors 1 cansider what the dam may shew, Deperinies prastives toke sidvantage of the
strenpths--widle minimizing the weaknesyes-of lawsnit dae and thereby suggest n promising way o learn from {ifiga-
.
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1Y, Keconsidering Lawsubts’ Role in 487
{hrganizationad Perlonmuace lnprove-
miat

Coiiciusion

Tntroduction

Contemporary civil litigaion produces massive amomsis of Bighly Imperfest informaion. The complaiat that joitiates
cueh Lawsult (PR doseribes why the plaimiff believes she huy been wronged and the poople snd events that vaused
those Tegal vichutions, [ENZ] Assuming the plainti *843 prevuils aguinst any mution o dismiss, the pretiind Hugation
provess §i dominated by the production md eschunge of information. {FN3] In federul vourt and the mujority of states
that fabiow the Feders) Rules of Clvit Provedure, (5941 parties must disclose witaesses und dovuments that support thels
claims apd defenses. |ENS] Ench side can demand any docwment [rom the opposing purty-- emudls, bills, memos, medien)
secords, digries, pervonnel musuuls, und te like-that “uppeues ressonobly ealeulated 10 fead 10 the discovery of sdmiss
bt evidence.” 116} Hach side wan demund writion asswers o inlesrogatories and reguests Jor adimlssion, [ENT] Buch
side can depose withesses, subject w minimal ohlections or lanitaions on the scope of questioning, [FNE] And attorneys,
if they are zeuluusly representing thelr clents, uss these disvovery tools o squesee all of the plassibly relevunt informs
tion they can from the opposing side’s iile sabinets, computer hard drives, und wilnesses' mentorigs. Although the vast
pjosity of cuses are Fesolved through settlement or motion practive, {FNY] kel een produce yot more fnformation, as at-
torneys Intraduce evidonse and question witnesses about she merits ol legul clains.

#3544 We know Huile abowt the ways that complex organizations prosess he dizzying umount of duts yeperated by His-
Henshn, Lauren Sdelmun uad Cluadsy Welsyelburg have studied how ol rles ore disseminated in companies’ peesoanel
affices sud pelive departnent station beuses, sespavtively, [FNI1G] Murgo Schlunter reqently stuidied the ways tha claims
manngament systems, developed In response w the threat of Wigation, cun be vsed to knprove arganizationg behuvior in
hospiuls, retnilers, and prisans. IR 1] But we know almost nothing about how complex orpagizationy gather and ana-
lyze information From Jnwsaits that huve been fled against them and their employees, [FN12}

My resenrch of baw enforcement uses of litigation data alms 1o fill this gap. Is # previcus stedy, | found that fow po-
tice departments Jessn from howsslis brought aguing! them, {FN13] Giticials may pay stention W lwwsuls tint lead o
husger Judgenents or political repercussions. But most depurtments ignore Tawsults that do not inspite front-puge newspi-
et stores, cundlelighs vigils, or sngry mestings with the mayor. The ity attomey will defend these joits, any senlement
ur judpinent wilt be paid out of the «ity's coffer, and the deparinent will nat keep stack of which officers ware narned,
whiat elaims were allsged, what evidencs was amassed, what resolution was reached, or what ameunt was pald. [P 14}

This Arttele pramines the practices of asmsl} group of polive departments that do eonsistently gather and snatyze in-
formation Trom lawselts THed againsl them and e officors, [FNLS] T hivve studied five depariments-—the Los Angelos
Sheriffs Depirtment (LASD} und poliee departments in Seatle, Portnnd, Denver, and Chicuge--that guther und asalyze
tepal elaims, information genersted during discovery, und ligaton outcemes, {FNI0] These depariments use Jawsuit
datae-with other infommuion--to jdentify problem officers, wnits, and practices, They saplere parsonued, waining, and
pobicy issues thas may have led to the *848 claime. And they craft interventions sitmed st remedying these undeddyling
problems.

For these depariments, bawsuits ure v vajusble source of information sbout polive-niseondust allegations. Depas-
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inents that do not gather lawsult dads rely on civilisn complaints and usg-of-force reports 1o alent them ta possibile mis-
conduct. it the lrigation-attentive depariments in my Study, Jawsuits hove notified officials of misconduct slleguiions
thay didd not surface thraugh these otier rportng systems. For exsmple, the Los Angeles Sherilfs Department’s review
of tawsuit slabms revenled clusters of hnpropes vehicle pursuits, legal searches, and werrantless home entries. [FNIT
‘These vehicle pursuits, searches, and heine entries did ot appear in officess’ wap-of-force repons hecause the eventy-
while poteatinlly serious constitutional violottons--did nol fnvolve the application of forer a5 defined by departiment
potivies und 5o did not wigger reporling requirements. [FN18} The civitiuns involved in these lawssits could have chosen
1o file ¢ivilian complaints but did not; people ravely file civilian complaini and nmy be particularly unlikely to do so 3f
they ae plansing o sue, [FMN1Y]

Bven when o civiian complainl or wse-of-force report §s filed, the Titigation procesy cun sneartly details that did nol
stitfave during the injormal investipation. When, for exnmple, o man died of blunt forve chest vanms two heurs after be-
ing taken fnte Portand pofive custody, » eritival question wis how rouch foree The invalved deputies hud used 19 bring
Bim to the gronnd. [FNZ0] The alght of e man's death, the invelved officer and deputy were videolaped at the Partland
juil deseribing their confrontition. {FNZL] The audio ponon of the aps was very scralchy, but Portland's internal affaies
imvestiguters did nothing to improve the sond. [FN22] Only during lidgaion did plintiffs counsel enhance the andio, ot
which polnt the invelved officer’s statawents were found to contradict his statement 1o internal affaies, JFN23)

Althouph lawsuits have filled critical gaps in police deparunant internal reporting systems, lawsuits ave themaeivas
Nawed saurees of Infermation, Aggrieved parties zarely fils lowsults and, when they do, plaintitls win and Jose ter reas-
ons--and e sompensuted at wmaontg--divorced from the merits of their claims. Cnges drag on for years snd nre often
brought aguinst individual bid wciors instead of the institationa} #8546 players best positioned 1o address systesnic hurms.
This Article does not contest these eritigues, Instend, it shows that departments mitigate liwaity’ flaws by gushedng in-
formution from vuch stage of the litigaion procesy, reviewing dats in context with other availuble infarmation, and using
indepondent Investigniess and auditors o copsider whit the data may show,

This Article act only describes how 4 group of police depurtients processes informution from lawsuits; I adse en-
viehes aur uaderstanging of the relationship between lawsuits and pecformance improverent, Cearss and seholans srpect
Wt negative litigstdon outcomes deter misbehavion, [FN34 Schotars whe think ubout the deterrent effects of lnwsuits
agpinst the polive disagree wboul whether police officials witl be detered by lawsuits’ Hnancial, political, administrative,
or emational effeats, HHH25] Bul all expect that & s tawsulls’ punitive nature that inzpies perfornsance improvenent.

Althiough high-profile cases snd laspe damages awards roay inspire behavior chunge. my researcl: reveals that de-
terrence does not function as expected wheo it comes W mp-efabe-mill damages actions. My prior study showed that
most departments collect so littke information sbout lawsults brought agslnst Gem that they connet weigh the custs wnd
benelits of [uture miscondues a8 deterrence theory assumes. [FN20§ This Anticle shows thal when deparuments pay aiten-
o o lawsalts they de 5o in ways also distnet from grevailing tenries of deterrence. Drepantments mine lwsuils Tor
datn about misconduct allegations and the detils of those allegations, Lawsuils promate performance improvement at
hecause they huee palitical or Tinancial ramiffvations, but beoasse the infocmation generated by Htigation offess valuable
insights about pelice practices, These Ffive departments have found origiond, productive, and promising ways 1o tearn
from: Tirigmion,

*$47 The remainder of Whe Article proceeds o5 follows, In Part 1. 1 deseribe my Study and findings. In Part i1, { show
that fawsuits offer departments otherwise unavailable information about the oseurrence of alleged miscondues and dotailz
of those events, In Pagt (. | examing the weaknesses of Iawsudt data und show how depuriments mitigate thexs Haws,
Agd, in Part 1V, 1 shew how depassment practices compliess and enhanee our undersianding of the role of Jawsaiss in

€ 3042 Thomsoen Reuters. No Cladm to Odg. US Gov, Works.
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performance-improvement efforts.

L Study

A. Overview

Most police departments ignore lawswits, but a small but growing number of departments have begun to review law-
suit claims and evidence for possible lessons. {FN27] Some began doing so as conditions of settlement in cases alleging
departtent-wide failures brought by the U.S, Department of Justice (D0J), state attorncys general, and individuals,
{FMIB} Other cities have hired independent investigators or auditors who analyze litigation data as part of their efforts to
improve police accountzbility. |FN29| Teclmological problems, human erer, and intentional efforts to obfuseate ean
frustrate data collection and analysis. {FN30] But when depariments with policies to gather information from lawsuits
overcome these implementation problems, lawsuits inform 1raining and policy decisions that, in tum, appear to improve
petformance and decrease misconduct. [FN31)

In this Study, I focus on five departments--in Los Angeles County, Portdand, Denver, Seattle, and Chicago--that sys-
tematically integrate information from Jawsuits into decisions aimed at improving officer and department performance.
These departments are in no way typical; T make no claims that their praciices are representative of departments more
generally. Indeed, T contend that these depariments are outliers, These five depariments review litigation data most ex-
tensively as a matter of policy [FN32] and mest consistentiy as a matter of practice. [FN33]

*848 Each of these live departments has an independent investigator or auditor that eveluales department policies and
practices, and reviews Jawsuit data for possible lessons. [ read reports by these reviewers abont the inner workings of
their departments. [FN34] 1 then used those reports as a backdrop for semistructuzed intetviews with past and current
suditors and investigatots, their staff members. and depariment officials, [FN35]

*84% B. Departments

Following are descriptions of the five departments in this Study, listed in the order in which they instituted policies to
gather and analyze litipation data.

Los Angeles County. The Los Angeles Sheriff’s Department {(L.ASD) is the largest sheriff's department and the fourth
largest law enforcement agency in the country. Its nearly 8300 sworn personnel patrol over 3000 square miles of Los
Angeles County and run the country's largest jail system. |FN36] Although the LASD has among the most extersive sys-
tems of nccountability, and pays the most auention to the lessons that lawsuits might offer, it did not establish these
policies on its own initiative. Instead, in 1991, following a series of high-profile events and costly legal settlements and
judgmeats, the Los Angeles County Bonrd of Supervisors ordered an independent investigation of the department under
the leadership of retired Superior Court Judge James Kolls (the Kolis Commission). [FN37[

In July 1992, the Kolis Commission issued a report with recommendations nimed at improving reporting and review
of lawsuits and other misconduct allegations, and making more effeclive policy. training, and disciplinary decisions.
[FN38] Following the Kolts Commission's recommendations, the LASD created three new cntities {o identify and man-
age information and to audit internal practices. First, the Board of Supervisors appointed Merrick Bohb to succeed Tudge
Kuolts as Special Counsel to the Board, and charged him with overseeing the implementation of the Kolts Comimission's

© 2012 Thomsor Reuters. No Claim to Orig. US Gov. Works.
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recommendations. [FN3Y] Bobb reviews department policics and practices, reviews the department's litigation trends and
costs, reviews closed litigation [iles for policy implications, and provides semiannual reports to the Board about the
LASD. [FN40] Bobb's original contract was [or three years, but the contract has been *358 successively renewed and he
has been reporting to the Board ever since, His reports, which are regulacly more than one hundred pages long, may be
the mast extensive and detailed analyses available of a pelice department's effarts at creating systems of accountability.

Second, following the Kolts Commission's recommendations, the LASD created a risk management boreaw, the first
law enforcement bureaw in the country dedicated 1o reducing preventable accidents and Habiticy costs. [FN41] The bur-
eau directs administrative investigations of claims when they are filed. identifies trends across claims. and reviews
clused-case files for possible lessons, The bureau also maintains an early intervention system that tracks informatien, in-
cluding lawsuits, in sn effort to identify preblem officers, Third, ut the recommendaticn of the Sheriff's Depurtment, the
Board of Supervisors created the Office of Independent Review (Q1R), a civilian bady separate from the department's in-
ternal affairs division that is charged with overseeing and participating in the LASD's internal investigations. [FN42|

Seattle, Seatile has a population of 560.000 with 1240 sworn officers. [FN43] In [999. after a high-profile seandal,
{FN44] a civilian panc] was appointed (o study the police department's internal invesligation processes. Based on the
panel's recommendations, the depariment appointed a civilian director of the internal affairs unit, called the Office of
Professional Accountability (OPA). [FN45] The OPA director reviews civilian complaints and lawsuils and investigates
the most serious claims. [FN46] The QFA director additionally tracks lawsuit data jn an early intervention system, re-
views suits for trends across cases, and reviews closed-case files. |[EN47] The department has two additional forms of
oversight: an auditor whe reviews complaints and OPA investigations and a citizen pancl that reviews closed OPA in-
vestigations. {FN43[

*851 Fortland. Portland has a population of approximately 537,000 and & police force of 1050Q. [FIN4¥] In 2601, the
Portland City Council approved the creation of an independent auditor. the Independent Police Review Division (IPR). to
reeeive civilian complaints, refer compinints to internal affairs for investigation. review internal affairs” investigations.
and copduct independent and joint investigations, [FNSD)

In 2004, IPR director Richard Rosenthal recomrmended that IPR begin reviewing and investigating Jawsuits in the
same manner that it reviewed civilian complaints. [FN51| The mayor opposed the proposal. arpuing that internnl invest-
igations would be “a violation of . . . fiduciary responsibility’” to the city's 1axpayers because the findings of the investig-
ations might Jexd 1o higher payouts, [FN52] The chief of police argued it was the job of the city uttorney, not the police
auditor, to investigate lawsuits. [EN53] The Portland City Council agreed with Rosenthal and allowed him to investigate
lawsuit claims. [FN54] Portland's auditor reviews legal claims when filed, identilics those claims thal have not previ-
ously been brought as civilian complaints, and internally investigates the most serious claims. [FNS5] The auditor looks
for trends across claims and reviews closed-case {iles after the litigation is complete. [FN56| Porlland additienally has a
tort review board-—comptised of efficials from the city atterney's office. the police depanument, and the police commis-
sioner's office--that reviews claims when they are first filed and receives updates about pending claims. [FN57|

Denver. Denver has a population of 566.000 and a police foree of 1405, [FN58] Denver's City Couneil created the
Office of the Independant Monitor (OIM) in 2004 and, in 2005, Richard Rosenthal left his post as *852 Portland's auditor
to become Denver's OIM Director. |FN39] The OIM, an entity independent of internal affairs, oversees internal affairs
investigations ond mokes personnel recommendations to the chief of police. |FN6U] When Richard Rosenthal joined
Denver's GIM. he began reviewing all tort claims and investigating the undeclying allegations when appropriste,
Resenthal additionzlly reviews claims for trends. [FNG |
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Chicago. Chicago has 2 population of 2.8 million and employs over 13,000 uniformed officers. ([FN62] In 2007, after
a series of scandals, [FN63| Chicage created an independent investigative agency, the Independent Police Review Au-
tharity (IPRA), 1o investigate police-misconduct allegations. [FNG4] The civilian appointed to head the division, Tlana
Rosenzweig, was previously an attorney at LASD's OIR. [NGS| Rosenzweig investigates ¢laims of misconduct asserted
in luwseits and reviews clused litigation files to determine whether internal investigations should be recpened. [FNG6]

C. Policies

The LASD and the police departments in Seattie, Portland, Denver, and Chicago gather information from lawsuits
brought against them und their officers at each stage of the litigation process. Depariments use this data to understand in-
dividual incidents of alisged misconduct and to identify trends across cases thal suggest widespread personnel and policy
[ailings. [ describe those policies here. In Past 111 will consider the extent to which Iawsuil data adds value to department
performance-improvement efforts and in Part TIL 1 will describe how these departments minimize the data's flaws.

*§53 1. Trend Analysis

All five departments Teview legal claims in the aggregate to identify trends that suggest problem units and types of
behuvicr. [FNG7] Departments” trend analyses vary In their depth and rigor. Some departments maintain a computerized
dutabase of lawsuits and perform sophisticated analyses of the data; [FN6S] others identify trends by “rying to pay atten-
tion.” [FN6Y$ ln euch departmient, officials periodically review the legal claims pending against the depariment znd its
officers and consider whether a cluster of similac cases merit closer scrutiny and, possibly, intervention. |[FN70]

By reviewing ¥awsuits as 4 group, departmenis can identify problems that woulé not have boen apparent had they re-
viewed ench case individually. As the director of the LASD's risk manugement burean explained:

There's times when [the station] thinks it's a single incident but when we get it we know that we've had two ur
three or whatever number there are . . . . An example of that is one that we huve from our jails where inmates
would go to the docter and for some medical reason the doctors would hand them a note to have a bottom bunk in
the jadl. They would then go to an outlying custody facility and . . . Ttihe outlying custody facility had no access to
these records *854 and so when the inmate got there they would say “get on the 10p bunk,” you know, “that's
where you're assigned,” and you know someihing would happen, they would fall and get hurt. Well, each unit,
from two or three units we pot claims individunlly. They couldn't see the problem but by having it centralized in
our operation we were able 10 say “we're seeing a pattern here, a problem across afl the units and it's a communica-
tion issue,” and had our custody division work on that . . .. [Y]ou know a station sees & tree , ., , [ get the benefit
of the forest. [FN7E]

1n addition 1o the claims brought by inmates who had [allen off their top bunks. the LASD has found closters of
claims relating to the wansporting and searching of inmates, |FN72] vehicle pursuits, |FN73] and deputies' tuilure to go
to the correct address in response to a call. [FN74]

Once the LASD hus identified a trend, officials can diagnese and correct the underlying problem. LASD"s auditor re-
commanded policy changes to address the problems transporting and searching inmales, [FN75| and enhanced supervi-
sion Lo improve vehicle pursuits and accuracy when respending lo calls. [FN76|

The Portland police department has also found troubling trends in their claims review and successfully identified and
correcled the underlying problems. For example, Portland's tort review board came across several claims of excessive
force 1hat involved blows to 1he head. [EN77] Closer review of the cases revealed that the allepations were primerily
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made regarding officers on the night shift at one Porfland police station. Following retraining snd closer supervision, al-
legations of head strikes in that statioa declined. When the Portland auditor observed a cluster of claims suggesting that
officers did! not understand their authority to enter a home without & warrant, the city attorney's office made a training
video on 1his issue, and it “nearly disappeared as a problem.” {[FN7R]

Just as clusters of initial filings suggest iroublesome practices, setilement and judgment trends can identify underper-
forming stations in the deparimert. The LASD's special counsel semiannually reviews trends in depariment settlements
and judgments. [FN7Y] In cne review, the *855 special counsel found that two of the LASDYs twenty-three stations
[FN80}—-Century and Lenox--were respensible for appreximately seventy percent of the police-misconduct litigation and
sixty percent of the settlement dollass paid over a six-month pericd, {FN31| He then investigated Century station, which
the special counsel considered to be “LASD's most troubled stution.” |FN82| The special counsel's team

spent several weeks stretched over five months at the station, reviewing documents, interviewing siation man-
ngement, speaking with deputies, Jearning about the community, and gathering facts. [The team] also rode along
with deputies on patrol and “few along™ with 2 helicopter erew that provides air support te LASD patrol opera-
tions, [The team] engaged a police officer, who had worked in the two south Los Angeles Police Drepariment sta-
lions adjoining Century, to work with three [members of the team] and help [them] interpret what [they] saw.
|FN$3)

The special counsel found that the station--one of the most active in ihe department--had 100 many rookies, vsed in-
experienced deputies as irniners, had (oo few senior adminisirators, and had loo few African-American and Spanish-
speaking deputies. [FN84] The special counsel recommended that the station employ fewer rookies at any given time, en-
cowrage training officers o stay in their positions so that they corld become more experienced, encourage senior person-
nel to remnin a1 Century station, decrease the sergeant-lo-patrel-deputy ratio, and incrense staff diversity, [FN8S5] The
special counsel also recommended additional triining und pelicy changes to reduce shootings by Centiry stalion*856
deputies. |[FN86| When special counsel reviewed Century station two years later, he found that the number of shootings
ut the slation had dropped dramatically, ever: as the eoime siatistics and arrests remizined stable. |[FNE7)

2. [ovestigations of Claims

The five departments in this Study view each lawsuit as a “civilian complnint plus a demand for money." [FNY8] In
other werds, departments review and investigate misconduct claims in a lawsuit the same way they would if the claims
were ulleged in a civilion complaint. Purties sometimes refuse to participute in un internal investigution white a luwsuit is
pending. |IFIN89} As 2 matter of policy, bowever, the internal investigation is meant to proceed simultaneously with, but
independent of, the litigation, [FNS0]

‘When a Jawsuit is filed, depariment officials compare the zllegations in the complaint with incidents reported through
civilian complaints, use-of-Torce reports, and other reporting systems. [FN91] If ‘the fncident was not previously brought
to the attention of department officials, [FN92] officials will decide what type of review should be conducted. [FN93] As
with ejvilian complaints, internal affairs investigates the *357 most serious allepations and department supervisors te-
view the less serious claims, [FN94] If an internal investigation substantiates the allegations in the lawsuit, the depart-
ments discipline, retrain, or terminate the invelved officers.

3. Early Intervention Systerus

Two of the deparimenss in this Study--the LASD and the Seattle police department [FNG5]--enter lawsuit claims in-
formation inte their early intervention systems, which are computerized [FN96] systems that track various pieces of ia-
formatian in an effort 10 identify at-risk officers and improve their performance before officers engnge in significant mis-
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copduct. [FN9?] Once an officer accumvlates a ¢ertain number of incidents, a supervisor decides whether some sort of
intervention is necessary based on the totality of the circumstances. [FN98] Following intervention, the depariment mon-
itors the officer’s performance, paying particular attention to the types of incidents that initially triggered intervention.
|FN99}

Early intervention systems can fail or siall at each stage of development and implementation. Departments can take
years to design their early interveation systems, and then, once designed, software and hardware matfunctions can further
delay systems' operability. [FN100) Even when an early intervention system is in place, officials may input inaccurate
*858 and incomplete information into the systems. misuse their systems when extracting information. and make hinsed
decisions about the need for intervention and the type of intervention required. [FIN101]

Although we do not know the incremental value of lawsuit data to early intervention systems. there is evidence that
functioning early intervention systems can reduce misconduct, [FN102} A study of 1the LASD's system found officers’
shootings, uses of foree, and ecivilian complaints declined after intervention. [FN103] After their two-year monitoring
period ended, their performance improvements continued, [FN104] Ancedotal evidence from other departments supporis
the notion, that early intervention systemy heip identify problem behaviors and improve officer performance. [FINJ05]

4. Reviews of Closed-Case Files

Four of the departments in this Study--Chicapo, Seatite, Portland, and the LASD--compare informaticn in closed Jit-
igntion files with information In closed internal affaiss investigation fites. Through this comparison, departments double-
check the accuracy and completeness of their internal investigations. In Chicago. on investigator can reopen an internal
investigation closed without a finding of wrongdoing if the litigation file identifies new witnesses or previously unavail-
2ble testimony or evidence. [FN106]

Kathryn Olson, the director of Seattle’s OPA, uses closed litigation files to reveal inadequacies in internal investiga-
tions. By comparing closed-litigation files and internal-investigation files, Qlsen has identified weaknesses in interview-
inp techniques and evidence-gathering efforts. [FN107] Olson fooks particularly closely at cases where there was  large
payout in the court ¢ase but an internal investigation exonerated the officer. In some cases, OPA will conclude that the
officers’ conduct was “lawful but awful": the officer harmed the plaintiff, justifying the *859 kitigation payout, but he did
not viclate department policy, justifying intemal affairs' decision to exonerate the officer. [FN108] CPA may, instead.
find an unwarranted discornect between the results of the lawsuit and the internal investigation, suggesting that the exon-
eration was improper. Similarly, Portland reviews closed cases to see “whether the bureau or the independent review
board missed anything.” [FN 109}

The LASD reviews closed Jitigation [iles not ealy to audit internal investigations, [FN110] but also 10 evaluate de-
partment training end policies. The LASD's special eounse] conducts "hiopsies” of closed lnwsuits “io assess how new
training plays out on the sireet, or to determine whether new lraining is needed.” [FN111] The Los Angeles County
Board of Supervisors-- responsible for paying settlements and judgments on behalf of the depariment-- separately re-
quires the LASD to submit a cemeetive-netion plan for eack case ending in 2 setlement or judgment of more than
$20.G00. The plan must sct out any policy or training issues rzised by the case and steps the department will take to Te-
duce the likelihood of future similar incidents. [FNE12]

5. The Effect of Lawsuit Data on Behavior

It is difficult to measure the cffects of litigation data on behavior in these departments. Depariments are engaged in a
variety of efforts aimed at reducing misconduct. only seme of which involve lawsuits. {FN113) And when departments
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do use litigation data, they view that data in *860 comncction with multiple othor picces of information. [FEN11d]
Moreover, departmerts cannol always weigh complete information, and cannot always evaluate the information in sound
ways. [FN113) Although independent outsiders identify and help correet these implementation problems, they teo have
been criticized for insnfficiently rigorous review. [FN116] And the officials 1 intecviewed may have offered inflated as-
sessments of the merits of their own review. For all of these reasens, it is difficult to pinpoint the role of lawsuits in de-
pariment decisiens.

It is alse difficult to measure the effect of department decisions on line officer behavior. There is no national data
about how much miscondnet exists in individual police departments. and no agreed-upon metric to compare the quality
of depariments. [FN117} Departments in this Study continue to employ officers that engage in high-profile incidents of
apparent police misconduct. [FN118] One could conclude, bused oa these continving instances of misconduct, that de-
partmment palicies are having little effect, On the other hand, departments might be even mere dysfunctinnal without
policies to review lawsuits and other data and ouisiders to oversee department practices.

One way to evaluate the impact of department policics would be 1o compare the costs of suits agninsi the departmert
before and afler implementation of relevant policies. By this metric, the LASD'S efforts appear 10 be having a positive ef-
fect, During the first five years of the LASD's special counsel's tenure, the county’s litigation costs decreased by 530 mil-
lion. [FN119] And there is no evidence that officers’ crime fiphting *861 efflonts were chilled during this period. [FIN120]
But an auditor might be having a positive effect even if fitigation costs did not drop so precipitously. As Denver's auditor
exploined, even if his work led to kigher payouts in the shorl run. “[IJt would be part of an overall risk-management
strategy that would reduce liability in the long run.” [FN121]

Another way 1o evaluzie the impaet of Lawsuils oa depariment practices is to examine the role of lawsuits in individu-
al decisions. This Study has revenled several instances in which departments hinve used lawsuit data to inform personnel
and policy decisions. and those decisions improved behavior in a vardety of ways. The litigation process revealed evid-
ence proving an officer had lied during his interview with internal affnirs. [EN122| Treads in claims have caused depart-
ment officials to realize that officers did not understand the scope of their legal nuthority, and resulting interventions
have ended the problem. [FNI23| Trends in payouts have alse causcd a department to identify a troubled station for fur-
ther investigation and review; the subsequent recommendations impraved the stativa’s performance. |FN124) Although 1
cannot quantily the power of the information gathered from lawsuits on behavior, my close cxamination of these de-
cisions allows me o be reasomably certain that lawsait data has helped identify problems and eraft interventions in these
instances. [FN1235]

%862 TI. Considering the Value of Lawsuit Data to Performance-Improvement Efforts

1 have thus far shown that these five depastments view lawsuits as sources of information about pelice departinent
practices. 1 now offer reason o believe that these suils offer valuable and otherwise unavailable information te law en-
forcement apencies seeking 1o improve performance. Police departments pritnarily learn of possible misconduct through
civilian compinints and use-of-foree reparts, [FNP26] Yet, for n variety of rensons, misconduct incidents may not appear
in these reports. And, even when incidents do surface, internal investigations may be incomplete or hiased, Lawsuits are
flawed sources of information, as well. {FNI27) But in depariments that pay attention 1o lawsuits, suits have [illed some
gaps in internal information systems. Lawsuits have alerted police officials to misconduct allegations unreported through
internal systeras. and the evidence developed during litigation has been found 1o be mere detailed than thal generated in
internal investigations.
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A. ldentifying Misconduct Allegations
1, Civilian Complaints v. Lawsuits

Although almost every police departmient has a policy 10 aceept and investigate civilian complaints against police
personnel, {FN128] there are four rensons to believe that misconduct allegations fall through the cracks of police depart-
ment civilian complaint processes. First. a very small percentage of aggrieved people file civiliaa complaints. A Bureau
of Justice Statistics (BJS) survey estimated that police used or threatened force against 664,500 people nationwide in
2002. [FN129] Of the people *863 surveyed who hud been invelved in a police use of force, approximately 75.4% be-
lieved the force was excessive and approximately 87.35% believed officers iad acted improperly. |[FiNi}] Yet fewer than
thirteen percent of the people who believed they were mistreated filed a civilian complaint. {FN131] Accordingly, the ¢i-
vilian complaint process did not capture appreximately 508,421 allegations of improper force and related misbehavior in
u single year. Apother npproximately 3.95 million people believed that polite acted improperly in contacts that did not

involve the use of force, {FN132| Given the low filing rutes for civilian complaints alleging excessive force, it seems

likely that a significant percentage of these 3.95 million people did not file civilion complaints, cither.

Lawsuits olse ynder-represent the universe of misconduct allegations. The same 2002 BJS survey found that people
who helieved the police mistreated thems sued infrequently--npproximately one percent of the time. [FN133] People
harmed by the police niay choose not to sue for iny number of reasons, including “ignorunce of their rights, poverty, feur
of polive reprisals, or the burdens of incarceratiun.” |EN134] But the same “864 people who decide not to file civilian
complaints may choose instead to file lawsuits. PlaiatilTs' atlorneys have been known to discourage theit eliets from fii-
ing civilian complaints for fear that information in the internal investigation will be used aguinst them in Litigation.
|FN133)

Portland and the LASD have compared lawstit and civilian cemplaint filings, und both have found that many lawsuit
claiins had ol previously been filed as civilian cemplainis. In 2004, Portland's police auditor {ound that two-thirds of
cluims in lawsuits brought against the department and its officers were not separately brought as civiliun complaints.
|FN136] When the Kolts Commission reviewed 124 excessive-force Jawsuits that bad resulted in judgments or settle-
ments against the LASE, it found thart plaintiffs in fewer than hulf of the cases had filed civilian complaints. [FN137]
Even as Portland and the LASD have improved their civilian-complaint collection and review processes, both depart-
ments continue 10 leam abeut miscanduct allegations threugh lawsuits, |FN138|

#8365 Second, civilian complaints capture misconduct allegations only when complainants describe their claims com-
pletely and clearly. People registering a civilian complaint generally do so orally (over the phone or in person ot the sta-
tion) or by filling oul a form, [FN139] The informality of these methods of communication may dilute complainonts’ al-
legations. Lawyers, not always known for the clarity of their prose, may nevertheless better articulate al} dimensions of
the alleged violations. As the director of Scattle's OPA explained:

[S]omeone comes in and says “this happened to me"--and i1 gets treated as a use of force [UOF] complaint,
But when & lawsuit is filed, a number of allegations may be raised that might be different from a simple [UOF].
People will talk in terms of being a victim of biased policing. But unless they are able to articulate it expressiy-
-I'n African American, he's white--it's nol going te come inte the civilian complaint. [FN140]

‘Well-drafted legal complaints will include every invalved party, every relevant fact, und each plausible cause of ac-
ticn, This level of detail can help police officials undersiand the full scope of the altegations. As the LASEYs risk man-
ager explained, “By the time [a complaim] gets actunlly to be n government claim, it's at least preuy well defined inte
what areas it captures, and [ think we're able to sort through those a little better.” |FN141]
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Third, departments may discourage people frem filing comptaints. The DOJ has investigated civilian complaint pro-
cesses in over two dozen law enforcement agencies and found fault with each of the departments' systems for receiving
complaints of officer misconduct, [FN142) The DOJF found some departments were not doing enough to solicit com-
plaints: their forms were unclear or written only in English, or the department did not disseminate information about the
complaint process, [FN143] In other depariments, officers discouraged or hassled civilians*866 attempting to file com-
plaints, or refused 1o accept compiaints aitogether. [FN1d4]

The Christopher Commission, convened to investigate the Los Angeles Police Department (LAPD} in 1991, found
that one-third of *867 peaple whe filed civilian complaints were herassed or intimidated in the process. [FIN145] Twelve
years later--after the LAPD had again been reviewed by an independent commission, had been investigated by the DOT
for civil rights violutions, kad entered into & Memorundum of Agreement with the DOJ, und hud been placed under the
supervision of a vourt-uppointed monitor--the monitor found that depaniment officials continned to harass and intimidate
people who tried to file eivilian compluints. [FN146] :

Fourth, officials may misiabel or misfile civilian complaints so that they are not investigated. Police departments
generatly have two levels of review: higher-mnked officers wittin the precinet review less serious allegations, ard the in-
ternal affairs division investipaies more serious aliggations. {I*N147] The Christopher Commission that investigated the
LAPD found that “eomplainis of officer misconduct made by the public were often noted in daily nctivity logs rather
than recarded in the official Personne! Complaiat Form 1.81 that wriggers a formal complaint investipation and IAD re-
view.” [EN148! DOJ investipations have revealed the same tactics used in other departments: officers improperly classi-
Ty miscenduct ¢laims so that they will net be investipated by internal affairs. [FN149]

*56% A plaintiff filing a lawsuit against the police does not face the same hurdles as a persen trying to file a civilian
comptaint. To be sure, suing the police bas its own challenges, Plaintiffs' attorneys in eivil rights cases are generally paid
on contingency, out of the proceeds won by the plaintiff. [FN150] As a result. a plaintiff may have trouble finding an at-
torney te take her case if the recoverable damnages ase low or there is a small likelihood of prevailing. [FN151] Once a
case is filed, it may be dismissed for failure to state a plausible claim in the complaint or on qualified-immunity grounds.
{FN152) But there is very lintle chance that a court clerk will harass or discourage a person attempting to file a lawsuit,
And a lawsuit alleging pelice misconduct will not be mislabeled as a securities matler or improperly sent to probate.

2, Use-of-Foree Reports v, Lawsuits

Incidents of possible misconduct ¢an alse come te a department's ettention through officers’ use-of.force reports.
{FNJ353] Yet there are three reasons to believe that these reports will not capture all instances of alleged police miscon.
duct. First, despite their name, use-of-force reporting policies do not require officers 1o decument many types of uses of
force. A naticnal survey of use-of-force reporting requirements found that almost twenty percent of the departments did
not require officers to submit a report after striking a civilian with a fiashlight, approximately forty percent of the depart-
ments did not require an officer to submit a report after their pelice dog attacked a civilian, and over seveaty percent of
the depariments did not require ar officer to submit a report afler using handcuffs. [FN154] In its investigations of law
enforcement agencies, *869 the DOJ similarly found that departments had zmbiguous reporting requirements or required
officers only to decument the most serious uses of foree. [FN153)

Second, use-of-force reporting systems do net capture claims related to verbal abuse, sexuni harassment, improper
searches, and other ineidents that do not involve force. In the LASD, which has rigorous internal use-of-force reporting
systems, the auditor noted thot several types of allegations tend to be identified only through legal claims, including
“Feurth Amendment aliegazions, allegations of inappropriate entry, bad warrant or things that happen in the warrant, al-
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fegations that money was taken, . . . discourtesy, [and] cases in which there may be constitutjonal violations or violations
of pelicy but they don't result in *870 injury.” |FN156] If a lawsuit does not invalve a use of force, department officials
likely will not learn about the incident through internal reporting channels. Fittingly, many of the trends identified
through lawsuits by the departments in this Stady concemn incidents that would not prompt use-of-force reports: falls
from upper bunks; vehicle pursuits; improper searches of inmates; responses to the wrong nddress; and warrantless home
entries. [FN157]

Third, officers do not always follow use-of-force reperting policies. An investigation of use-of-force reports in Phil-
edelphia found that deseriptions of incidents “were routinely sparse, vague. inaccurate, or incomprehensible.” |EN15%]
Descriptions of injuries similarly Incked detail: “A ‘head injury® could refer to a seratch, sutures, a concossion, or o
broken skull,” [FN158] The Kolts Comrmission, which exumined the LASD, found that uses of force described in depu-
ties' nercst reports “almost always [were] at wide variance with the allegntions made by the plaintiff in a lawsuit™ such
that “a deputy's report alone could not have aleried a supervisor to a problem.” [FN160] Even after several years of over-
sight, the auditor for the LASD continued to find widespread underreporting. |FN161] A well-crafled compiaint is un-
likely to suffer from similar vagueness or lack of detail.

B. Details of the Incidents

Even when a police department already knows about 2 misconduct allegation. lawsuits can reveal critical details
about the eveat. Police department internal affairs divisions investigate serious uses of force and allegations of miscon-
duct. Yel internal affairs investigativns have Jong been {ound to be inndequate and incomplete. [FN 162} Indeed, no out-
side reviewer has "found the operations of internal affairs divisions in any of the major ULS. cilics satisfactory.” [FN163)

The DOJ found fault with internal investigation procedures in each of the over iwo dozen departments it investigated.
The DOJ found that many departments had no standard procedures for documenting or investigating*571 complaints.
[FN164] When departments did investigate misconduct allegations, many did not follow the types of standard investigat-
ive procedures they would use to solve crimes: investigators did not look for witnesses, collect evidence, interview police
persomnel, or reconcile inconsistent stalements. |FN165)

A study of the Chicago Police Department's internal affairs division found that the investipations were consistently
shoddy and incomplete, “violat [ing] virtually every canon of professional investigation.” [FIN166] The officer accused of
miscaonduct was interviewed in less than fifteen percent of the cases, When the officer was interviewed--often months
after the incident-- the “questicning™ was in the form of a brief questionnaire that the officer had seven to ten days to
complete in writing. It was “not uncommon" to find a complaint unsubstantiated even though several officers submitted
virtually verbztim questionnaire respenses. [EN[67] Investigaters rarely imerviewed civilians and witmesses in *872 per-
son. And while the investigators ran background checks on the compliinants and witnesses who corroborated allegations
of miscenduct, the investigators did not review complaint histeries of the police officers involved.

Approximztely twenty percent of large police depariments have some form of civilian review, and a quarter of these
departments’ civilian review boards have independent investigatory authority. [FN163) There has been little examination
of the quality of these investigations. Because the investigators are independent, there should be less bias and capture.
These boards can, however, suffer from a lack of funding, leadership, and political will, [FIN169]

Attorneys engaged in police-misconduct litigation will rarely be accused of foot-dragging when investigdting their
cases. Whether motivated by their ethical obligations or the promise of o percentage of any recovery. plaintiffs' civil
Tights attorneys have strong incentives o uncaver all evidence that might support their ¢lient's claims. They will depose
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the involved officers under oath, seck out additional witnesses, and request documents about the incident and the of-
[icers. Altomeys representing the defendants will protect their client's interests by digging for evidence that rebuts
plaintiffs' ¢laims and supports their clients.

Those who have examined evidence developed during litipation ané internal investipations have found litigation files
te be far more comprehensive. The director of Seatile’s OPA believes that [itigation produces valuable information: “Just
by funetion ol depositions and someone else taking a new lock at it, chances of getting new information [through the lit-
igation process] are [ikely.” {FN170] The special counsel for the LASD, Merrick Bobb, regularly compares closed litiga-
tion files with ¢lesed internal-investipation files and firds that litigation files offer “'the fullest record™ of claims of police
miscenduct. {FIN171] When misconduct allegations are investigated internally, he has found, “inertia weighs heavily on
the side of disposing of 4 matter quickly and moving en: etherwise, time und rescurees und effort will huve to be expen-
ded.” [FN172] Even after a lawsuit is filed, those representing government *873 defendants have little reason to identify
or explore evidence of policy and personnel failures, particularly given that such evidence would likely be discoverable.
[FN173] In contrasl. plaintiffs have a “sirong incentive . . . to dig deeply and generate more detailed and critical infocma-
tion™ supporting their cases. |FN[74] “If information exists, litigation is the likeliest vehicle 1o feret it out.™ |[FN175]

Richard Rosenthal--the police auditor in Denver and former auditor in Poriland--has compared files of unsubsianti~
aled internal investigations with closed litigation files fer the same case and found that the outcome of the internal in-
vestigations might well have been different had investigators accessed the information uncovered during litigatien.
|EN176]

In one notable Portland case, a man named James Chasse dicd of blunt-force chest trauma after two transit division
officers forced him to the ground. [FN177] His family brought swit against the involved officers. [FN178] An outside ex-
pert reviewed the internal investigntion of the incident and found that internal fEnirs” investigation had neglected several
critical leads, Internal affairs did not interview all of the officers who had reported to the scene, did pot interview nurses
who had observed Chasse at the jail, and did little to investigate allegations that officers had been “laughing nnd joking at
the scene.” |[FN17Y]

The "most glaring deficiency™ of the internal investigmion was the failuce to echance & video tnken the night of
Chasse's death in which the involved officer and deputy were describing and reenacting their confrontation with Chasse.
[FN180] Although the audio portion of the recording was “mostly unintelligible,” Portland's internnl affairs investigators
did nothing to improve the sound. [FN18§1] Only doring litigation did plaiptiffs counsel improve the nudio, ut which
point it became clear that the officer said he “tackled” Chasse, contradicting his statement to internal affaics that he had
pushed Chasse to the ground, [FN182j As the expert's report *874 concluded, “[P]laintiffs’ allorney was the driving foree
behind [the Portland Police Bureau's] ultimate recognition of the importance of the video as evidence.” [FN1§3]

Given what we know about Jaw enforcement agencics® civilian-complaint and use-nf-force reporting protecols and in-
ternal investigations, it shotld be no surprise that information about pelice misconduct falls through the cracks. Although
lawsuit data also has its flaws, suits have revealed valuable information abewl ke incidence and details of police-
misconduct allegntions, The gaps in civilian complaints, use-of-force reports, and internal investigations appear 10 be

" filled, 2t Jeast in part, by information revealed during litigation.

[II. Mitigating the Wenknesses of Lawsuits

1 have, thus far, described the practices of & group of police departments that pay close attention to [awsuit data and
shown that suits offer information unavailable through other sourees. 1 do not, however, interd to idealize the inferma-
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tion generated by damages actions. Many people never suc and lawsuit payeats can disiort the extent of a defendant’s re-
sponsibility, Lawsuits are resolved long after e undertying incident occurred and are generally focused on individual
bad actors instead of the policy makers that could affect organizational change. And litigation may inhibit the type of in-
Formation exchange necessary to understand and correct problem behavier.

Some depariments have used these imperfections in litigation data te justify their decision to ignore lawsuits.
[FNES3] Yet these information *875 flaws are not fatal, Departments in this Study compensate for the imperfections in
lawsuits—and the imperfections in civiliza complainis and use-of-force reporis—by reviewing data from each source in
context with othes avatlable information and using independent auditors to consider what the data may show.

A. The Inaccuracies of Claims and Evidence

The adversarial natere of litigation may praduce biased and skewed informatien. Most people who believe their
rights have been violated never sue. [FN183] And those cases that plaintiffs' attorneys choose te take are not necessarily
1he sirongest on the merits. Lawyers relained on coatngency receive a portion of plaintiff's award and, Lherefore, will be
attracted 1o high-damages cases-- ever when there is middling evidence of liability. [FN186} Lawyers may also decline
10 take a case with strong evidence of liability but low recoversble damages; the plaintiff may be unemployed, incarcer-
ated, or unsympathetic, or the claims may be too difficelt to prove. [FN187]

#3876 Once a plaintiff retains a lawyer or decides (o proceed pro se, she will present her very strongest case in her
complaint, {FN)§3] A savvy defense attorney will deny her contentions to the hilt. During discovery, both sides will use
interrogatories, requests for admission, document requests, and depositions 10 generate a great deal of information. The
nawre of discovery practice means that at least some of the information geperated will be imelevant, prejudicial, and in-
admissible, [FN18%) Not every discovery reguest or deposilion guestion. €ven when asked in goed faith, will uncover
valuable evidence. And each witness may tell & version of the facts influenced by favlty memory or a preference for one
side. |FN190}

The information gererated by litigation will be further distorted if the parties do not have comparably resourced and
copable counsel. Scholars have recognized that wnequally matched counsel muke it more difficult for neutral fact-finders
to reach a just verdict. [FN191] Unequal litigators*877 ulso affect the quality of the information generated by litigation,
The lion's share of evidence may support plaintiff's cluim not because the claim is meritorious, but becuuse defense coun-
sel overlookeg critical arcas of inguiry in his document requests and deposition guestions,

Departments that pay attention to litigation data do not assume the data to be aceurtte or complete. Instead, they view
the dutu skeptically, supporting or rebutling allegations with other available information. When departments investigate
lawsuit claims, their investigations are parallel to and independent ef the litigation discovery process. [FN§92) Only after
the internal investigation is complete de investigators revisw the litigation file to determine whether any additional in-
formalion was uncovered in discovery. in this way, departments cross-check 1he guality and thoreughness of the internal-
investigaiion and litigation discovery processes. Similarly, when a department is looking for prablem officers, units, and
practices, 4 single meritless legal claim or un iselated civilian complaint will have little impact; the depariment will inter-
vene only if it sees a ciuster of incidents within a timited period of time. [FR193|

Departments also look beyond lawsuit duia when crafting solutions 1o the problems they identify. When 2 cluster of
incidents trigger early intervention, officials consider not only the officer’s job performance but also his personal site-
atjon and family circumstunces before deciding what course of uction might pravent futare problems. [FN194] Two case
studies described by police-practices expert Samuel Welker illustrate the perscnalized nature of these interventions.
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In one large police department, a police officer was flagged by the [varly intervention] system because of a
high number of use of ferce incidents. The counseling session with the officer revealed that she had a great fear of
being struck in the face, and as a consequence was not properly taking control of encounters with citizens. After
losing control over the person or persons, she would then have to use foree to reassert control. Her supervisor re-
ferred her 1o the training unit, where she was instructed in tactics that would slfow her to protect heself while
maintaining control of encounters with the potential for conflict. As u result, ker vse of force incidents declined
dramaticaily,

*878 In ancther large department, a patrol officer was identified by the [early intervention] system because of
a series of use of force incidents. During the intervention session the officer's supervisor discovered that he was
having severe personal financial problems. The supervisors zecommended professional financial consulting, the of-
ficer followed this advice, and his perfermance improved significantly, 1EN1935)

As these descriptions show, n supervisor's expansive view of officers' problems may lead im to conclude that an of-
ficer needs training in self-defense toctics or financial counseling instead of discipline to reduce his uses of force.

Depaniments demonsirate similar circumspection when reviewing trends across cases. When the LASD's special
counsel found one station was responsible for = disproportionate number of shootings and lawsuits, he spent several
weeks at the station reviewing records, speaking with personnel, riding along with officers, and considering several pos-
sible reasons for the concentratinn of payouts. [FN196f Ultimately, many of his fecommendations did not address the
particular behaviors that prompted the lawsuits, but instead addressed hiring, management, ard training decisions at the
station. |FN197]

Although departments’ holistic review of information from multiple data sources mitigates the flaws of available
data, it raises the costs of information gathering and analysis. [FN198] Reviewers bear the responsibility of separating
the wheat from the chuff, the “good” from the “bad” information. Given cognitive limitwtions und heuristics, and the ef-
feers of information overlond, we should expect analytieal errors. |FiN149] Offiviols may have trouble deciding what in-
formation is relevant, |EN200| Althcugh the *879 astute supervisor described by Walker thought to ask the officer with
multiple uses of force about his financial situation, [FN201] finances might seem irrelevant 1o another competent super-
visor teying to understand an officer's use-of-force statistics.

Officials may also assess available informatien in a biased manner, [IFN202} When supervisors use early intervention
systems 1o design appropriate interventions, for exnmple, they are instrucied to look to the particular characteristics of
the officer and the problems he faces. [FN203] Supervisors have broad authority to decide whether an officer should be
counseled fnformally in the supervisor's office or reassigned to another station. The supervisor's personal dislike of that
officer, or, conversely, his desire te protect one of his own may impaet his decision about what course to take.

Departments attempt to limit exror and bias by having both depariment personnel and external auditors evaluate avail-
able information. [FN204] Depariment persennel may run the early intervention system, for example, but the depart-
ment's auditor will periodically review the department's collection and analysis of early-intervention-system data and the
«ffectiveness of intervention decisions. With this dual review, departments reap the benefits of iniernal and external per-
spactives, Departments preserve the input of police officinls, who have a deep understanding of the department and staff
but may be biased by their relationship with the involved offivers and stations, |FN205] Departments also *$80 benefit
from the insights of external auditors, who know less about the inner workings of the deparument but may be more ob-
jeetive, [FN206]

B, The Inaccuracies of Litigation Quicomes
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Like claims and facts developed during Hitigation. litigation outcomes can be inaccurste, Plaintiffs with sirong claims
may lose at trial or have their case distnissed by the court. [FN207| Plaintiffs with weak claims may prevail. The amount
awarded (o a prevailing plaintiff can have litle to do with the merits of the claim or the severily of the defendant's mis-
conduct. Juries may award damages based on the severity of the plaintiff's injury |EN208| and characteristics of the
plaintiff ineluding how much she earns, where she lives, and whether she has dependents. [FN209] Jury verdicts may be
skewed by negalive public sentiment about a party to the litigation. [FN210] the depth of the defendants’ pockets,
IFN211] and trizl *881 participants’ courtreom deracanor. |FN212[ Setlement awards may also be inaccurate zeflections
of deferdants” misconduct, Even if a defendant is not at fault, he may nonetheless settle the claim for nuisance value to
avoid the costs and risks of trial. [FN213[ In other cnses, settlement awards may be reached for amounts below the cost
of the anticipated verdict, [FN214] ’

A depactment intezested In reducing the costs of litigation should collect and assess litigation data regacdless of the
Accuracy of the putcomes. After all, to reduce the costs of suils, one must understand what types of cases are brought and
haw all payouts--aot just payouts in meritorious cases— can be reduced. .

The imperfections of lawsuit outcomes do, however, warp the deterrent signal of damages actions. [FN215) De-
{errence theory imagines that threatened or actual penalties will discourzge future misbehavior so long as the costs of
harm aveidance are lower than the costs of liability. And, genecally speaking— though not always—the costs of liability
are viewed in terms of the dollars spent to satisfy settlements and jadpments. [FN216] So, the logic goes, the higher the
expected or exacted damages, the greater the care that will be taken to prevent those sorts of injuries in the future. The
lower the damages, the lower the care.

In exder for tort law appropriately to incentivize zclors, defendants' lahility exposure must be equivalent to the value
of the harms they cause. Only with this type of equity can Jawsuits carry the properly calibrated deterrent signal:

*882 If injurers pay Iess than for the harm they canse, underdeterrence may result--that is, precaulions may be
inadequate, producs prices may be too low, and risk-producing activities may be excessive. Conversely, if injurers
are made to pay more than for the harm they cause, wasteful precautions may be taken, product prices may be in-
appropriztely high, and risky but socially beneficial activities may be undesirably curtailed. [FN217]

Given what we know about litigation cutcomes, litigation payouts are highly unlikely to equal the noture and severity
of underlying hanms. And the deterrent signal is fuzther skewed in police-misconduct cases, where officers are almost
certin to be indemaified und judgments sgninst depariments come from city budgets, not police coffers, [FN218]

The departmemts in this Study minimize concems about the imperfections of ltigation outcomes by not focusing ex-
clusively—or primarily--on payouts. Departments do track litigation payeuts, and may pay porticular attention 1o cases
with high settlements and judgments. [FN219] But departments also pay attention to allegations of misconduct in claims
and lawsuits whea they ace first filed, and the information developed during the course of litigation. Departments enter
lawsuit allegations into early intervention systems vsed to track problem officers. [FN220] Departments identify trends
by looking at clusters of legal claims. [FN221] Depantmenis investigate lawsuit claims when they are filed. IFN222] And
departments review the evidence developed during the course of litigation for personnel, policy, and training implica-
tions, [FN223)

Because departiments review lawsuits at the time they are filed, claims that are dismissed can still be the basis for per-
sonnel actien. And because these departments are not guided salely by the size of payouts, a case setiled for a small
amount ¢an stitl inspire policy change. A lawsuit will be included ju a department's early intervention system nnd trend
analysis whether the case was dismissed or went 1o trial, whether it settted for $5000 or $500,000. Departments have, in
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fact, made policy changes even when the underlying claim seuwled for an insignificant *883 amount. in one inslance, A
depuly from the K-9 unit of the LASD took his dog to a park for a walk and the dog bit a man. The depariment paid the
man's medical costs and an additional small seitlement, Even though the bite was accidental and the setlement was
small, the K-9 unit reviewed and changed its pelicies department-wide to prevent futare similar events. [FN224} Con-
versely, lawsuils resulting in large judgments or settlements will not necessarily lead to personnel or policy changes if
the department concludes that neae are merited, [FN225]

C. The Slow Pace of Litigation

Some centend that lawsuits should play no role in performance-improvement efforts because litigation travels at such
a slow pace, [FN226] Given generous siatute-of-limitations periods and extensive pretrizl litigation practices, a seltle-
ment or judgment may aot be entered until several years after the underlying incident.

Officials in the departments in this Study vecognize that lawsuits fre a “trailing’ rather than a leading indicator” that
“may nat e concluded until several years afier the conduct that gave rise to the lawsnit” [FN227] However, departments
do not wait until cases are resolved to evaluate the claims for rossible Jessons, Tostead, departments track and analyze
lawsuits [rom the time that the suits are filed. [FN223] As the Portland police depastment's safety and risk officer repor-
ted: “We're watching *884 these claims from Day One. We don't want to wait until after a Jarge settlement,” |EN229) By
paying attention to Jawsuits when they are first filed, departmenis lessen the inevitable delays of litigetion, although they
of course cannot eliminate some of the delny, including delxys in filing.

Moreover, closed litigation files can be a source of valuable information even though the underlying evenis have oo-
cuzzed years before. Lawsuits have revealed information sbout misconduct allegations that did not arise during the in-
teranl investigation of the same incident. Tt wos the plaintiffs attorney--not internal investigators—-who enhanced the au-
dio portion of a videotape taken of the involved Portland transit division officers on the night of James Chasse's death.
[FN231F] By comparing closed litigation files with jnternal investigations, reviewers have identified weaknesses, flaws.
biaves, and gaps in intermal-investigation processes and ways that those internal processes ean be improved, [FN231]
Given the documented inadequacies of internal investigations and the vigorous nature af discovery, it should be no sur-
prise that litigation files—when reviewed--have supplemented departments’ knowledge and understanding of incidents
and department practices despite the passage of time.

D. The Individualistic Focus of Litigation

A fourth critique of lawsuits’ role in performance improvement--raised by scholars. not police executives--is that
damages actions are generally focused on individual bad actors instead of systemic cuses of harm. Organizational-the-
ory literature posits that erganizational culture influences the behavior of individuals in that organizatinn, [FN.232] And
those who study the police have long cbserved that police organizational culture influences the actions of individun] of-
ficers. [FN233] Scholars including Barbara Armacost, David Rudovsky. and Peter Schuck argue that lawsuits brought
against individual officers focuy too narrowly on officer *885 error. [FN234] They recommend bringing suits against the
department to incentivize change at the organizational level. |[FN235}

Although these scholars correctly suggest that lawsuits #re overly focused on individuzl behavior, litigation analysis
nevertheless can uncover organizational problems. Departments address concemns about the individualistic natare of dam-
2ges actions by reviewing individual cases for large-scale lessons. As a result, a single case brought against the LASD's
K-% unit and setiled lor a modest sum can nonetheless lead 1o instilrtion-wide policy reforms. [FiN236] Depariments also
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raitigate the individualistic focus of litigation by consalidating information from individual suits. Take, for example, the
cluster of claims against the LASD by inmates who fel? off their top bunks. |FN237] A supervisor reviewing a single
claim might see a simple fall. By reviewing claims in the aggregate, LASD's risk manager could see 1hat ihe department
was improperly maintnining and communicating medical information--an organization-wide problem--even though the
suits were focesed on individual officers and events.

E. The Blaming Culture Created by Litigation

Soms level criticism not at lawsuits themselves, but instead at the defensive culture created by the threat of being
sued, In multiple industries, including aviation, manufacturing, nucleay power, and medical care, information about pust
perfonmance is gathered and znalyzed ns 2 way of ideatifying the types of problems that lead Lo accidents, [FN238] Re-
porting systems collect information about aceidents and near misses, and officials analyze the daia to identify system-
wide problems that could cause future harms. And when aceidents do oceur, in-depth reviews ure conducted to under-
stand the root causes of error. The departments in this Stedy--much like airlines, hospitals, and nucleas power planis-
_review information from a vadety of sources to identify weaknesses*886 and possible ways to improve, Police depart-
ment early intervention systems--like near-miss reporting systems--gather information from multiple sources as a way of
identifying problem officers, uanits, and practices. Potice department closed-claims reviews--like root-cause analyses--
sift through 2l uvailuble information uboul «m incident s & way of diugnosing what went wrong.

Although lwsuits play an important rale in police department policies, scholars generalty view suits to be coumer-
productive 10 error-reducing effects. The concem, mosl frequently articulated in the health care context, is thut safety im-
provements fequire “an organizational culture of openness to discovery and discussion of problems™ that will be stifled
by the threat of discipline and liability. JFN239] Some police experts similarly fear that the threat of lawsuits and internal
diseipline will hamper taw enforcement self-review. [FN240]

My research supports the concern that litigation—and other sunctions--can undermine efforts 10 understand error. The
threat of litigation, discipline, and other negative repercussions may have caused govemment personnel-- including, at
times, personnel in the five departments in this Study--10 hide or misrepresent the kinds of information erucial te por-
formance-improvement efforts. [FNZ44] Department officials have written reports that omit information harmful to their
officers. [FN242] City attorneys have refused 1o disclose information about pending claims. [EN243] Ard internal affairs
bureaus huve suspended investigations while lawsuits ure pending for fear that internal findings will compromise the de-
fense of the case. |FN244| Indeed, the internal investigation of James Chusse's death was delayed by twenty-two months
becnuse the lawyer repressnting the county deputy did not 2llow department investigators to interview the deputy or oth-
ers involved until they were *887 deposed in the lawsnit. [FN245] The attorney was afraid that statements made in the
interna] investigation could cumpromise the defense of the civil vase. [FN246]

Althougl the fear of litigation cun inhibit data collecticn, the departments in this Study show (hat lawsuits wre also an
impartant source of information about error. Suits have revealed incidents of misconduct, and evidence generated during
litigation has offered critical details ubout those misconduct allegations, How have departments learned from lawsuits
cvon as lawsuits inhibit disclosure of emwor and open dislogue? Key 1o these departments' success uppears to be the inde-
peadent personnel who review deparument practices. [FN247] In each of these departments, auditors or investigators
huve unfettered access to department documents and perseanel. This access has allowed them to learn that officials were
not complying with their ebligations to disclose or Investigate. [FN248] Reviewers are also able (o evaluate, in sub-
sequent reports, whether 1hose prublems huve been remedied. Although auditors and investigators do not eliminate prob-

. lems in the collection and analysis of dste, they have been able to point out and assist in the comrection of data-coliection
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nroblems that would have gone unidentified but for the outside review. [FIN249

[V. Reconsidering Lawsuits' Role in Organizationai Performance Improvemnent

Lawsuits are widely expected to compensate and deter; this Anicle shows lawsuits can also inform. Tn the depart-
ments in this Study, lawsuits reveal allegations of miscenduct that officials investipate and consider with other data for
possible trends. The evidence developed in discovery and frial offers a datailed picture of underlying events that can help
identify personnel and policy failures. Closed-case files, compared with internal investigations, reveal weaknesses in in-
ternal procedures. And trends in settlements and judgments, like initial-claim trends, highlight units that officials shonld
more carefully review. Viewed in isolation or in conjunction with other data, lawsuits offer insights about the incidence
and causes of individual and organizationat fuilings. And armed with these insights, departments find ways to improve.

This view of litigation—as & source of information that can be used to identify and reduce harm and etror--parts com-
pany with prevailing *888 understandings of lawsuits' roles in organizational performance itprovement.

In the standard story, lawsuits' finuncial costs are expected to deter misbehavior. [FN250] Others contend that police ~
officials will be deterred by lawsuits only when the suits jeopardize pelitical capital, bureaucratic and administrative
needs, or crime-control cfforts. [FN251] But all expect that it is lawsuits’ punitive effects that inspire performance im-
provement.

High-profile and cosily cases can, most certainly, effect change in law enforcement, Indead, several of the depart-
meots in this Study began reviewing luwsuit data as 4 response 10 significunt political and finuncial pressures. [FN232]
But these departments do not limit their aitention to cases that garner high paycuts or press astention. Instead, they gather
information about tegal claims, evidence, and dispositions of all cases, even those without financial and political ramific-
ations.

Deterrence theory also imagines that officials deciding which course of action to take weigh the costs of litigation
against the benefits of the underlying conduct. [FN253] But the policies in place in the departments in this Study do not
facilitate 1his sort of weighing. Deprrtments would not, for example, track Jawsuits alleging chokehelds and then decide
whelher to retain their officers about the impropiety of chokeholds based on the costs of these suits. [FN234] Instend,
departmends in this Study would use lawsuits, with other data, to identify chokeholds as *§89 behavior that triggered a

. concentration of suits, civilian complaints, or use-of-force reports. The department then would conduct an investigation

and identify ways to address the underlying policy, training, or personnel problems. And when a department looks for
trends in payouts, officials do not weigh those judgments and settiements against the costs of potential policy changes.
[nstead, the concemtration of settlements and judgments is trested as an indication of un underlying problem that is then
investiguted and analyzed.

In differentiating department practices from deterrence models, I do not mean to suggest.that these departments never
engage in cost-benefit analyses. Indeed, department officials likely weigh the costs and benefits of their actions at mul-
tiple points during information-gathering, analysis, and decision-making. When LASD's Century station was identified as
having a high concentration of payouts, department officials likely considered the bureaucratic and administrative costs
of focusing public atter:tfon on that station when deciding what course of actior to pursue. |FN235) When Portland's aud-
itor identified a number of incidents suggesting thal officers did not understand their authority to eater 2 home witheut a
warrant, department officials likely weighed the financial costs of various interventions before deciding to make a train-
ing video that clarified officers' legal obligations. [FN256] This type of cost-benefit analysis is far more nuanced and
complex than is suggested by formal models of deterrence. And Jawsnits' role in this cost-benefit analysis is not just as 2
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“cosl.” but also as one of many sources of information.

Others have recognized that information generated during litigation can--when publicly disclosed--serve z regulatory
functien. Scholars, including Wendy Wagner and Timothy Lytton, argue 1hat lawsuits can unearik what Wagner calls
“stubbom information”--damaging informaticn closely held by wrengdoers that regulators do not have the resources,
motivalion. or authority to uncover. [FN257) Wagner's and Lytton’s careful studies of lawsuits chalienging the gun in-
dustry, clergy sexual abuse, tobaceo, and breast implant manufacturers confirm that lawsvits can unearth valuable in-
formation that supplerments incomplete regulatory efforts. [FN258] Similarly, schojars have abserved that when police-
misconduct lawsuits publicly reveal damaging information. negative publicity and polisical pressure can cause police de-
partments to change *890 their behavior, |FIN239] In each organizational seiting, public disclosure of liligation data has
preduced external pressures to improve.

This Article shows that litigntion can also generate valunble information previously unavailable to the very entity that
is sued, Police department officials in this Study rely on lawsuiits te surface altegations of misconduct that fall through
the cracks of intemal data-collection efforts, Ard even when department efficials adready know #beut an incidenr thar is
the subject of a lawsuit. they review the closed-litigation file because the adversarial precess may have revezled informa-
tion that did not surface during the department's internal investigation. Lawsuits have notified depariments about incid-
ents of misconduct and their root causes, helped officials design effective interventions to prevent future similar incid-
ents, and highlighted weaknesses in civilian-complaint, vse-of-force reporting. and internal-investigation protocols.

Current conceptions of the relationship between lawsuits and organizational change overlook the possibility that taw-
suits can inform defeadants about their own behavior. Yet. for the departments in this Study, lawsuits play just this role;
suits have revealed valuable information about depariment employees, unils, and practices. Departments' attention to the
lessons they can learn gbout their own conduct from lawsuits--what could be called introspection through litigation—is an
underexpiored yet promising avenue by which lawsuits can lead to organizational performance improvements,

Afthough [awsuits have proven to be a valuable source of information about organizational performance, departments
that pather and analyze lawsuit data recognize that the information is flawed. [FN26G0] Information produced internally-
~through civilian complaints and use-of-force reports--is flawed as well, [FN2t1] The approach of the departments in this
Study is not to ignore information because of its imperfections. but instead to review data from multiple sources with the
hopes that imperfections will be minimized by a holistic approach, The LASD's policies “consciously were fashioned to
creute multiple, new, and even redundant sources of information.” [FN262)]

The same foree incideat that gave rise to a citizen's complaint might also give rise to a claim, a lawsuit, an
[internal afTairs) rollout, a determination by a Commander's Panel on use of force, an administrative inguiry, and
possibly even a criminal investigation. Bach of the foregoing would give the Department an independent opportun-
ity to hring facts about a particular incident te tight, albeit at differcnt *§91 times and at different stages of various
proceedings and from different perspectives. {FN263]

By collecting information generated through multiple avenues, at different times, and from different pesspectives, of-
ficials can account for imperfections in the data and thereby better understand department practices. As Kathryn Qlson,
the director of Seattle's OPA, described, lawsuits--like civilian cornplaints, use-of-Torce reports, and other imternally gen-
erated data—-sre a “foggy lens through which to view agency improvement,” ([EN264] The departments in this Study have
shown that several foggy lenses, viewed together, can reveal a clearer picture of institutional performance.

Conclusion
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Despile widespread reluctance o pay allention to litigation data, law enforcement agencies can--and do--lear from
lawsuits, Depariment practices take advantage of information in Eawsuits 1hat is unavailable through other sources. And
although lawsuit data has significant flaws. practices in these departments minimize decisior-makers' reliance on those
aspects of the data most prone to errar. In illuminating police department practices and recognizing lawsuits' role in and
value to performance-improvement efforts, this Article ventures into Jargely uncharted territory. More study could refine
thoughts about how organizations can best learn from litigation and the ideal role of litigation data in organizational de-
cision-making. So | end with a familiar call for further research.

First. more ean be done to understand the value of Tawsuit data to pelice departments. I have shown that lawsuits-
-despite their flaws--may fill gaps in civilian-complaint and use.of-force reporting systems, Further research could
quuntify the degree of overlop between these informution sources by evaluating the types of informution depariments re-
ceive through civilian complaints. use-of-force reports, notices of ¢laim, and lawsuits. Research conld also compare the
vomprehensiveness of inlernal investigatieas and lawsuit files. Further information about the unigueness {or redundancy)
af lawsuit data would assist those thinking seriously ahoul the role that lawsuits should play in early intervention sys-
tems, irend analyses, intemmal investigations. and policy reviews.

*892 Morc can also be learned about the relationship between the merits of civil rights lawsuits and their disposi-
tions. Scholars have siudied tke volume of civil rights cases and the frequency with which plaimilfs prevail in court and
cases settle. [FN265] Some scholars have also reviewed civil rights case descriptions and files, concluding that assertions
of widespread fvivolous claims are overblown. {FN2A6] But there have been no studies of the (requency with which vic-
tims of civil rights violations bring lawsuits, [FN2G7] the merits of civil rights cases that are brought, [FN26] or any
correlation among findings of liability, damages awarded. and actual harms suffered by plaintifis. JFN26%] Medical mal-
practice cases and othee types of tort claims have been scrutinized to determine the frequency with which wrongfully in-
jured people sue, the frequency with which *893 meritorious und frivolous claims succeed, and the amount of dumuges
awarded. [FN270[ This same research can be conducted regarding civil dghts claims,

Studying the accuracy of police-misconduct lawsiits could further inform the ways that pelice departments shouald
use litigation data. Currently, }aw enforcement ngencies' evalustions of litipation data aceommodate critiques that law-
suits both overestimate and underestimate the universe ol harms. If, however, siudies showed that cutcomes in these
cases closely tracked objective cvaluations of liability and harm, settlements could be considered more conclusive evid-
ence of wrongdoing. And, of course, the opposite conclusion could he reached if study revealed litlle correlation between
outcomes and the merits of the underlying claims.

Research can also tackle these same questions as they apply to other 1ypes of orgamizations. Although lawsnit data
appear to fill significant gaps in the information available o police departments, the value of lawsuit data in other institu-
tional seitings will likely depend on the visibilily of the error, 1he orpanization's decision-mnking sirzeture, and the qual-
ity and availability of alternative sources of informaticn. Further study can reveal the ways that other types of orgnniza-
tions actually gather and analyze information from [awsuits and broaden our understanding of the relationship between
Litignion and performance improvement.

Finally, research could explore how substantive, procedural, and evidentiary rwles could be structured to encourage
organizations to pay attention 1o Jawsuils. Some reforms would ease the punitive effects of litigation and encourage freec
discussion of error, For example, steps have been taken to protect quality improvement efforts from disclosure in health
care and aviation. JFN271] Perhaps similar efforts should be made to *894 protect law enforcement quality-improvement
efforts, as well. Other possible reforms might make proactive accountability «fforts a defense to liability. Employers can
successfully defend zpainst hostile-work-envirenment claims il they can show they have “exercised reasonable care lo
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prevent and correct promptly any scaually barassing bebavior.” [FN272] The federsl sentencing guidelines allow courts
to reduce fines on corporations with effective compliance and ethics programs. JFN273) Evidence of systems to gaiker
and analyze lawsuits und other data for lessons could similarly be a defense to law enforcement lizbility. [FN274] Reima-
gining existing rules to prieritize the generation of information: will likely result in perceived gains and losses for all
sides. If reimagined correcily, however, such changes cauid lead to overall reductions in claims and improvements in
care.

This Article is one important step towurd a better understunding of the relationship between lawsuits and organiza-
tonal behavier, The policies used by the five law enforcement agencies in this Study are promising and provocative
ways 10 learn from lawsuits. And we, in turn, sheuld learn more from and about them,

[FiNul]. Acting Professor of Luw, UCLA School of Law. For helpful conversations and comments T thank Janet Alexan-
der, Tom Baker, Asli Bili, Merrick Bobh, Devon Carbado, Ann Carlson, Sharon Dolovich, Ingrid Esgly, Allisen Hoff-
man, Jerry Kang, Sung Hui Xim, Jerry Loper, Jon Michaels, Hiroshi Motomura, Seana Shiffrin, Bill Simon, David Sk-
lansky, Eugene Volokh, Steve Yeazelf, and Noah Zatz. This Artticle benefited from exccllent research assistance .from
Daniel Matusov, Madeline Morrison. Douglas Souza, and CT Turney. and excellent editoriul assistance from J. David
Pollock, Todd Grabarsky, und the editorial board of the Cardoze Law Review, Thanks also to participants in the June
2011 Stanford/Yale Junior Faculty Forum, the Qetober 2010 Southern Califorafa Junior Faculty Workshop, and law fac-
ulty worksheps at Tulane Law School and Lewis & Clack School of Law for insightful comments on earlier draits.
Thanks, finnlly, to those law enforcement officials and auditors who shared their insights and experiences.

{EN1], Although each Inwsuit produces a large amount of information, most aggrieved people never sue. For a discussion
of low {iling rates’ impact on the usefulness of lawsuit duts to performance-improvement eltorts, see infra note 185 and
accompanying text.

{EN2]. Although Rule 8 ol the Federul Rules of Civii Procedure (FRCP) requires only a “short and plain” stalemenl of
facts and claims, the Supreme Court's recent decisicns in Bell Attantic Corp, v. Twombly. 350 U.S. 344, 57} (2007}, and
Asheroft v, fqbul, 129 S. Ci. 1937 193942009}, which require plaintiffs to present a “plausible™ elaim for relief in the
complaint, lead prudent plaintiffs' attorneys to submit detailed initial pleadings. For a description of pleading's cvolving
standardy, see Kevin M. Clermont & Stephen C. Yeazell, Inventing Tests, Destabilizing Systemas, Y5 lowa L. Rev, 8§21
(2010 and Arthur R. Miller, From Conley to Twomnbly to Tgbal: A Double Play un ihe Federat Rules of Civit Provedure,
60 Duke L.J. } (2080, For a discussion of the effects of Twombily and igbal on pleading praclice, see Elizabeth M.
Schnetder, The Clunping Shupe of Pederul Civil Preldal Practive: The Disparate Impact on Civil Rights and Employ-
ment Discriminution Cases, 158 U, Pu. L. Rev, 317, 527-37 (2040),

|EN3]. Thomas E. Willging et al., An Empiricul Study uf Disvovery nnd Disclosure Praciice Under the [993 Federal
Rule Amendments. 39 B.C. L. Rev. 523, 543-d4 (998} (finding thai eighty-five percent of altorneys surveyed reporied
engaging in some foom of discovery in a recent ¢losed case). For a discussion of the changing focus in civil ltigation
from trial to pretrizl litigation over the past century, see Kevin M. Clermont, Litigation Realities Redux, 84 Notre Dume
L. Rev, 1919 ¢2009); and Stephen C, Yeazell, The Misunderstond Consequences of Modern Civil Prevess, 1994 Wis, L.
Rev, 631 11994).

|EM4], See John B. Oakley, A Fresh Lock at the Federal Rules in State Courts, 30 Nev. L.1. 354, 356-58 (2003) (finding
that thirty-three states have adopted the federal rules or very similar rules). Over the past fifteen years, states have in-
creasingly experimented with their own procedural rules, particularly those governing discovery, See Glenn S. Koppel.
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Toward 3 New Federalism in Sate Civil Justiee: Developing a Uniform Code of Stale Civil Provedere Through a Collab.
oralive Rule-Making Process. 58 Vand. L. Rev, §167 (2005,

[AN#}, Fed. R. Civ. P. 26¢a). State procedural rules generally require each side to disclose additional information. For a
descriptien of mandatory-disclosure provisions across the country, see Koppel, supra note 4, at 1226-34; and Seymour
Moskowitz, Rediscovering Discovery: State Procedural Rules and the Level Playing Field, 34 Rutgers L. Rev. 593.
64041 (2002} (describing staie mandatory-disclosure provisions).

[FNGY. Fed. R. Civ. P. 26(b) 11, 34.

|FN7}. Fed. R. Civ. P. 33, 36. For a survey of various state procedural requirements for interrogatories and requests for
admission, sce Koppel, supra note 4, at 1216-21.

[FN8]. Fed. R. Civ. . 301,

[FNS}. See Clermont, supra note 3, at 1955-56 (finding that, of the federal cases terminated in 2005, 67.7% were settled,
20.7% were adjudicated by metion, and just 1.3% were adjudicated at trial—-the remaining 10.3% were generally trans-
ferred or remanded).

[FN1t1. For representative work by Lauren Edelman and her colleagues regarding the dissemination of legal rules though
personnel offices, see, for example, Leuren B. Edelman et al., Divessity Rhetoric and the Managerialization of Law, 108
Am, ], Soc. 1589 (2001); and Lauren B. Edelman & Mark C. Suchman, When the “Ilaves™ lold Ceurt: Speculations on
the Orgunizational Iternulization of Law, 33 Law & Suc'y Rev. 941 (1999). For work regarding the dissemination of
legal rules in police depariments. see Charles Weisselberg, 1n the Starionhonse After Dickewson, 99 Mich. L. Rev, 1121
(HKIE ),

[FN11). See Margo Schlagger, Cpertionulizing Dete re: Claims Manages (i Hospitds, & Large Retailer, and
Jails und Prisons), 2 ). Tort L. E (2008); see also Gary T. Schwartz, Reulity in the Economic Analysis of Tort Law: Does
Tort Law Really Deter?, 42 UCLA L. Rev. 377 ¢1994) (studying the effects of threat of litigation in saveral contexts).

|FN12). Apurt from my research, see George Euds & Peter Reuter, Designing Sufer Products: Corporate Responses to
Product Liability Law and Regulation 105-06 (1983).

{EN13|. See Joanna C. Schwartz, Myths and hechanics of Deterrence: The Role of Lawsuits in Law Enforcement De-
cisionmaking, 57 UCLA L. Rev, 1023, 103740 (20105

115N 14). Id. {describing these findings).

{FN15]. See infra Part LA for a description of the data and methodelogy of this Study.
[FN16]. For funther description of depaniment praclices, see infra Part L.C.

|FN17]. See infra note 156 and accompanying text.

|FN18]. See infra note 157 and accompanying text,

|EN19|. See infra notes 136-41 and accosnpenying 1ext.

[FN20]. See Michael Gennaco et al., OIR Group, Report to the City of Portland Concerning the In-Custody Death of

© 2012 Thomson Reuters, No Cladim to Orig. US Gov. Worlks.



33 CDZLR 841 Pape 25
33 Cardozo L. Rev. 841

James Chasse L, 9 (2010 {hereinaller Chasse Reporl], available at
www_portlandenline.com/auditor/index.efm?=3102%1 &c=34263.

{EN21]. Sce id. at 27.
[FMN22]. See id.
[FN23}, See id. at 27-28.

[FN24]. Fer foundational descriptions of this theory, see Guido Calahzesi, The Costs of Accidents: A Legal and Econom-
ic Analysis (1970); William M. Landes & Richard A. Posner, The Economic Structure of Tort Law [1987); A. Mitchell
Polinsky. An Introduction to Law and Economics (2d ed, 198%); and Steven Shavell. Economic Analysis of Accident
Law (1987}. For a description of the history of the economic theory of tort law, see William M, Landes & Richard A,
Paosner, The Positive Econemic Theory of Tort Law, 15 Ga. L. Rev. 831, 852-57 (1981).

[EN25}, See. e.p., Peter H. Schuck, Suing Government: Citizer Remedies for Official Wrongs (1983) (arguing that gov-
emment officinls respond to political. bureaucratic. and administrative incentives); Richord H. Falion, JIr. & Danief J,
Meltzer, New Law, Non-Retronctivity, and Constitutional Remedies, 104 Harv, L. Rev. 1731 (1991} (arguing that gov-
crmmeat officials respoad 1o finaneial incentives): Myram E. Gilles, In Defense of Making Government Pay: The De-
terrent Effect of Constitutional Tort Remedics, 35 Gu, L. Rev, 3435 (2101) (arguing that government officials respond to
negative publicity): Daryl }, Levinson, Making Governmenl Pay: Minkets, Paditics. and the Allocation of Constitutional
Costs, 67 U, Chi. L. Rev. 345 {2000) (arguing that government officials respond to political incentives).

|EN26|. Scc Schwartz, supra note 13.

IFN27|. See genenlly id. (describing these findings).
[FN28]. See id. at 1057-58.

|FN29), See id,

[FN30}. See id, at 1060-64.

[FN31]. Seeid. at [068-71.

{FN32|. Although there has been no national study of the extent to which police departments use litigation data, experts
estimate that the number is quite small. Two-thirds of lnrge police departments do not have carly intervention systems
that track information about officers. See id. at [059. And even departments with early intervention systems may not ne-
cessarily track civil cleims. Sce id. Even fewer departments appear to use lawsuit data for other purpases. In 2007, the
Palice Assessment Resource Center, which regularly evaluates police departments' practicss. commended a small depart-
ment for “bring among the vangeard of departments nationwide that routinely conduct an lnternal Affairs investigation
when the municipality receives a ¢laim or lawsuit that alleges wrongdoing by a member of its police department.”
Richard Jerome, Police Assessment Res. Cir,, Promoting Police Accountability and Community Relations in Farmingten:
Strengthening the Citizen Police Advisory Committee 76 {(2007). Beyond those depariments thal have been subject to
consert decrees, or have a police auditor, most departments do not seem to engage in thiz analysis, See Correspondence
from Oren Root, Deputy Dir., Police Assessment Res. Cte., to author (Dec. 17, 2008} (on file with anther). And only a
very small number of jurisdictions--a subset of the two dozen or so departments with police auditors oF under court su-
pervision—appear to review closed-litigation files or the results of cuses for uny purposc, See id.
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[FN33]. Twenty of the twenty-six departments in my prior study had policics to irlegrale irformation from lawsuits into
their personnel and policy decisions. See Schwartz, supra note 13, at 1052-56; id. at 1057-58 (explaining why a dispro-
postionately large number of departments in my study had these types of pelicies). Reporis about these twenty depart-
ments revealed several recurring impediments that have delayed, compromised, and defeated efforts to gather. analyze.
store, and communicate informatien from lawsuits. For descriptions of these implementation problems. see jd. at
1060-66. The five departments in this Study have also struggled to follow their own policies. See id. Yet I alse found
cvidence that these five departments® policies are, relatively speaking. in working order: these depariments input informa-
tion inte relevant systems. analyze that information, and craft interventions based on their analysis. See id.

{FN34), Memick Bohb, the Special Counsel to the Board of Supervisors, has written twenty-nine semiannual reports
about the Los Angeles Shetiff’s Department (LASD), which are avuilable at www.parc.info; udditionally, nine murual re-
ports have been written about the LASD by the Office of Independent Review and are available at www.laoir.com. The
Senltle Office of Professional Accountability has published twelve semianmual reports, availshle at hupd/
www,seallle.gov/police/OP Afpublications.him. Chicago's Independent Police Review Authority publishes annual and
quartetly reports, available at hup:# www.iprachicago.orgfresources.html. The Denver Office of the independent Monit-
or publishes quarterly and annual reports available at http:#f www.denvergov.org. And Pertland's Independent Police Re-
view Division publishes annuezl and quarterly reports in addition to reports dedicated to particular issues, available at ht-
pu/fwww.portlandonline.com/auditorfindex.cfm?c=27068.

[FM35), See Telephone Interview with Mary-Beth Baptista, Dir., Portland Indep, Police Review (Dec. 3, 2010); Tele-
phone Interview with Merrick Bobb, Founding Dir.. Police Assessment Res. Ctr., and Special Counsel. L.A, Sheriff's
Dep't, and Oren Ront, Deputy Dir.. Police Assessment Res, Ctr. (Oct. 24, 2007): Telephone Interview with John Fowler.
Assoc. Dir., Seattle Qffice of Prof'1 Accountakility {Oct. 16, 2008): Telephone Interview with Cenig Fatterman, Univ, of
Chi. Law Sch. (Sept. 15, 2008): Interview with Michael Gennawo, Chief Attorney, L.A. Sheriff's Dep't Office of Indep.
Review, in L.A., Cal. (Scpt. 18, 2(10); Telephone Imerview with Shaun Mathers, Captain. L.A. Sherifls Dep't Risk Mg-
mt. Unit {Sept. 27, 2010); Telephone Interview with Kathryn Olson, Bir., Seaitle Gffice of Profl Accountability (Aug.
30. 2010%: Telephone Interview with Richard Rosentbal, Indep. Monitor, City & Cniy. of Denver & former Police Audit-
or, City of Poriland (Sept, 18, 2008): Telephone Enterview with Ilana Rosenzweig, Chiel Admin'r, Chi. Indep. Police Re-
view Auth, (Sept. 15. 2008); Telephone Interview with David Wobord], Senics Deputy City Attorney. Portland City At-
tormey's Office (Sept. 12, 2011).

{FN36). See Brian A, Reaves. Bureau of Justice Statistics, U.S, Dep't of Justice, Census of State and Local Law Enforce-
ment Agencies. 2004, at 5 {2007} (hereinafter B1S Law Enforcement Census].

[FN37). See James G. Kelts et al., The Los Angeles County Sheriff's Departmant 1 (1992) [hereinafter Koltx Commis-
sion Report] (asserting that the Kolls Commission inquiry was prompted by “[aln increase over the past years in the
number of officer-involved shootings,” “(flour controversial shootings of minorities by LASD deputies in Avgust 1991.”
and the Fact that “Los Angeles County...paid $32 millien in claims arising from the operation of the LASD over the Iast
four years™). Merrick Bobb served as General Counsel 10 the Kolts Commissien. Id.

|FN38|. Memick J. Bobb et al,, L.A. Cnty. Sheriff's Dep1. 1st Semiannual Repaort 35 (1993} [hereinafter LASD 1st Semi-
anmual Repert].

|EN3Y, Merrick J. Bobh 2 al., L..A- Cnty. Sherilf's Dep't, 14th Semiannual Repost 55-56 {2001) [kereinafier LASD l4th
Semiannual Report].

JFN40]. 1d.
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[FNA1]. See Merrick 1, Bobb et al,, L.A. Cnty. Sherff's Dep', 3rd Semisnnuzl Report 12, 14 {1994) [hereinalter LASD
3rd Semiannual Report].

|EN42). See Michael ). Gennaco et al., Office of indep. Review, Cnty. of L.A., First Report, ut i-ii 12002} [hereinafler
OIR First Report], available at hip:#/www.lnoir.com/report1.pdf,

|EN43). Polive Assessment Res. Ctr., Review of National Pelice Qversight Models for the Eugene Pulice Commission 19
(2005) [hereinalter Nadonal Police Oversight Models].

|ENd4 |, See Jim Brunner, New System in Place for Policing the Police, Seattle Times, May 7. 2002, at A {describing
the scundal, in which u homicide detective stole $10,000 from the home of a dead man, and at leust eighteen police offi-
cials konew of the incident but no internal investigation ever look place),

[FN43]. See id.

| FN6]. See National Police Oversight Models, supra note 43, at 19,

[EN47). See Telephone Interview with Joho Fowler, supra note 35.

{FNJ8]. See Natonal Police Oversight Models, supra note 43, at 19; Brunner, supra note 44.
|EN49|. See BIS Law Enforcement Census, supra note 36, at 10.

|EN50Q]. See Endep. Police Review Div,, Office of the City Auditor, The City of Portiand's Handling of Tort Claims Al-
leging Police Misconduct: A Need for Consistent Referrals to the Internal Affairs Division 7.(2004) (hereinafter Portland
Tort Cluires Report). .

[FN51]. Prior 1o 2004, the Portland Police Bureau “generally did not review or investigate tort and civil rights claims for
disciplinury action unless the complaining party also filed a citizen complaint.” Id. at 3. Portland actually had 2 city or-
dinance preventing internal investigations while a lawsuit was pending. See id.

[ENS2]. Leutar from Vera Katz, Mayor, Portland, Or., to Gary Blackmer, City Auditor, Portland, Or. (Aug. 26, 2004) (on
file with author).

{FN33). See Lenter from Chief Derrick Foxworth, Portland Bureau of Polive, Portland, Or.. to Gary Blackmer, City Aud-
itcr, Poriland, Or. (Aug. 27, 2004) (on file with author).

{FN54}. See Portland, Or., City Code ch. 3.21, §110(B) (2005} (codifying ordinance allowing the IPR fo investigate tort
claims); Telephone Interview with Richard Rosenthal, supra nole 35.

[FN55]. See Telephone Interview with Mary-Beth Baplista, supra note 35,

[FN56}, See, e.g., Eileen Luna-Firebaugh, Performance Review of the Independent Police Review Division 86 (2008).
[FNS7). See Telephone Interview with David Woboril, supra note 35,

[FN58]|, See BIS Law Enforcement Censtus, supra rote 36, at 10.

[FNS59]. Richard Rosenthal, Office of the Indep. Monitor, Annual Report 2005 (2006).
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|ENGG]. Id.
|EN6L]. 1d.; Telephone Interview with Richard Rosenthal, supra note 35.
|EN62]. See BJS Law Enforcement Census, supra note 36, at 10.

|FNG3]. Libby Sander, Chicage Revamps Investigation of Police Abuse, but Privacy Fight Continues, N.Y. Times, July
20, 2007, at Al4 (describing the “string of recent scandals™) (“An off-duty officer was caught on videotape beating a fe-
male bartender. In aaother incident, alse captored on videotape, 2 group of off-duty officers was seen beating four busi-
nessmen at & downtown bar. In addition, several officers in an elite unit are awaiting trisl on charges that include home
invasion, theft and armed violence, as county prosecutors continue to investigate the unit.").

[FN64). IPRA investigates “allegations of the use of excessive force, police shootings where the officer discharges his/
her weapon and strikes someone, deaths in custedy, demestic violence, verbal abuse including bias und coercior.” See
About 1PRA, City of Chi., Indep. Police Review Auth., http:// www.iprachicago.orgfabout.html (iast visited Oct. 31,
2411). Other misconduct ¢laims are jnvestigated by Chicago's internal affairs division.

{FMNGS). See Telephone Interview with llans Rosenzweig, supra note 35,
{INeg). See id.

{FN67]. There is no national data about the prevaleace of this type of trend annlysis. The statistics about the prevalence
of early intervention systems cun offer some guidance, given that trends are semetimes identified through such systems,
See Schwarte, supra note 13, a1 1038-59, Yet statistics ahout natiopal use of early intervention systems should not be re-
lied on heavily. Depzrtments may not use their early intervention systerns for this purpose. And other depurtments-
-including Chicago, Seattle, Denver, and Portland--conduct some manner of trend analysis without a computerized sys-
tem. See Telephone Interview with John Fowler, supra note 35; Telephone Interview with Richard Rosenthal, supra note
35; Telephone Interview with Iana Rosenzweig, supra note 35. Finally, departments with policies to review lawsuits for
trends may nat do so in practice. Those departments relying on early intervention systems for their trend analyses will
sulfer from the same technological proklems, errers, and incomplete information described infra potes 95-105 and ac-
companying texl. And depariment officials that look for trends without computerized assisiance may experience diffi-
culties identifying trends. See Schwartz, supra note 13, at 1063,

[FNG3]. Sec Merrick J. Bobb et el., L.A. Cnty. Sheriff's Dep't, 7th Semiannual Report 56 (1997} [heseinafier LASD Tth
Semiannuzl Report},

[EN6Y). See Telephone Interview with Richard Resenthal, supra note 35.

[FN7]. See Maxine Bernstein, Claims Against Portland Police Officers Cost City Millions, The Oregonian, Dee. 11,
2010, available at hitp:/ www.oregonlive.com/portlandfindex.ssff2009/1 2/partland_paycuts_on_police_  use.html
(describing Poriland's Tort Claim Review Board, a group of city risk managers, police personnel, and city attorneys who
meet monthly to review tort claims against the city); Telephone Intervicw with John Fowler, supra note 35; Telephone’
Interview with Shaun Mathers, supra note 35 (explaining that, when a claim is filed against the LASD, the risk manage-
ment bureau hos the involved station investigate the allegarions, after which the bureau reviews the completed ¢laim file
in conjunction with other claims to determine whether the incident is part of a wend); Telephone Interview with Richard
Resenthal, supra note 35; Telephone [nterview with llana Rosenzweig, supra note 35,

|EN71|. Telephone Interview with Shuan Mathers, supra note 35.
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[FMN72). See LASD 7th Semiannual Report, supra note 68, at 54-56.
[FN73). See id. at 56.

[FN74]. Michael J. Gennaco ez al., Office of Indep. Review, Cnty. of L.A., Second Aunnual Report 40-41 (2003}
[bereinafter GIR Second Annoal Report], available at http://swww.laoir.com/reports/2nd-annualrpt-2003.pdf.

[FN75). See id,

[FN76], See id,

[FN77]. See Telephone Interview with David Woboril, supra note 35.
[EN78|. Luna-Firebaugh, supra note 56, at 86.

[EN79|. Other departments in this Study do not conduct this ype of analysis. Richard Rosenthal, Denver's auditor. re-
cently requested that the department begin to collect “how much money has beer paid out by the Police and Sheniff's De-
parimenrts, based on allegations of misconduct, over the course of the past faw years,” and despaired of the fact that “the
Department of Safety has no data informaticn in this regard and has ne tools to identify trends in litigation which coutd
be used to identify, on a systemic basis, where training rescurces or policy reviews would be best used,” Richard
Rosenthal, Office of the Tndep. Monitor, Annual Report 2009, at 5-8 {2010).

|FNS0]. See General Phone Numbers, L.A. Cnty. Shedlf's Dep't, hutptt
www.lasdhgq.orgAasd_services/lasd_gnrlphone_no.html (last visited Oct. 31, 2011} Qisting LASD's twenty-three sta-
tions).

|EN&1]). LASD 7th Semiannual Report, supra note 68, at 52-53. The auditer zlso observed that these stations were re-
sponsible for a disproporticnate number of “significant force incidents,” shootings, and civilian complnints, and that
“stations in equally tough neighborhoods have & much better record on controlling shootings, force. and Jitigativn.” Id. at
53,

[FN$2). See Merrick J. Bobb et al., L.A. Cnty. Sheriff's Dep't, 13th Semiannual Repart 9 (2600) [hercinafter LASD 13th
Semiannual Report], Bobb also considered Century station 1o be “a microcesm of American policing in inner city, crime~
tidden, minority neighbotheods.™ Merrick J. Bobb et al. L.A. Cnty. Sheriff's Dept, 15th Semiannual Report 1 {2002}
[hereinafter LASD 15th Semiannual Report]. This investigation was presenied not only as an audit of the department, but
also as a means of examining LASD policies implemented as a result of the Kelts Commission report. See Memick 1.
Bebb et al.. L.A. Cnty. Sheriff's Dep't, Sth Semiannual Report 7-8 (1998) [hereinafter LASE 9th Semiannual Report].

[FNS3]. LASD 9th Semiannual Report, supra note 82, at 9.
fFNB4]. 1d. at B,

{FN85]. Id. at 21-25.

[FNS6]. 1d. at 17-26.

[FNR7]. While Century station was, in E997, responsible for sixty percent of the shootings by deputies. two years later it
was responsible for only ten percent of the shootings. See LASD 13th Semiannual Report, supm note 82, at 11. Two
years later. during a period in which the LASD was less committed to risk-management efforts. Bobb found that these
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downward trends reversed themselves: uses of foree and shootings had increased throughout the LASD, but padicularly
a1 Century station. LASD ]4th Semiannua Report, supra note 39, at 83-90.

[FMNES]. Interview with Michael Gennaco, supra note 35; Telephone [nterview With [lana Rosenzweip, supra note 35,
[EN89], See Schwartz, supra note 13, at 1065-66, -

[FN90|. See Portland Tort Claims Report, supra note 50; Interview with Michael Gennaco, supra nate 35; Telephone In-
terview with Kathryn Olson. supra nate 35: Telephone Interview with Richard Rosenthal, supra note 35: Telephone Inter-
view with Ilana Rosenzweig, supra note 35.

[FING17, See, e.p.. Telephone Interview with Michaet Gennaco. supra note 35: Telephone Interview with Kathryn Olson.
supra note 35: Telephone Interview with Richard Rosenthal, supra note 35; Telephone Interview with Ilana Rosenzweig,
supra niote 35. Thera has been no study of the number of departments that internnlly investigate litigation claims, but po-
lice-practices experts recently described this type of policy as rare. In most departments, fegal claims arc investigated and
defended with no effort to incorpomle findings into personnel and policy decisions, Sec Schwartz, supra aole 13, at 1059.

|FN92]. Far a discussion of the likelihood that depariments will be notified of misconduct allegations through lawsuits,
sec infrn Part ILA.

{FND3). See, e.g., Interview with Michael Gennaco, supra note 35 (noting that the OIR will “ensure that when claims
come in we g¢t them, we review them, and if there are issues that suggest that an internal affairs investigation or an ad-
ministrutive investigation is needed, we will push to haye that happen™}.

[FNY4]. See Samuel Walker, The New Werld of Police Accountability 62-63 (2005).

{FINY5]. Natienal data suggests that early intervention systems are the most frequently used systems 10 rack and analyze
data about officer performance. See Schwartz, supra note 13, at 1058-59. Of the five departments in this Study, the
LASD and the Seattle Police Department track Htigation data in their early intervention system. Portland and Denver
have early intervention systems, though litigation data is not included. And the Chicago Police Department's eacly inter-
vention system is still being developed. See id.

|FN96|. Early intervention systems zre nat always computerized: some departments, particulasly smaller departments.
may engage in this analysis withont computerized assistance. See, e.g., Int’l Ass'n of Chiefs of Police, Protecting Civil
Rights: A Leadership Guide for State, Local and ‘Tribal Law Enforcement 52 (2006} [hereinafter Protecting Civil Rights].
available at hup:/fwww.cops.usdoj.govifiles/ric/Publications/e06064100.pdf.

[FN97]. See generally Protecting Civil Rights, supra note 96, at 49-77; Watker, supra note 94; Samue] Walker, Early In-
tervention Systems for Law Enforcement Agencies: A Planning snd Management Guide 27 (2003), available ot hi-
tpufwww.cops.usdoj.gow/files/RIC/Publications/e07032003.pdf.

[FN9S]. Interventions generally involve counseling or retraining of selected officers. See Walker. supra note 94. at 115,
Counscling can range “from the very informal, such as & discussion of the indicating event with & supervisr, to the more
format, such as a referral to psychological counseling, stress management, ot substance abuse programs through 2 depart-
ment's employee assistance program.” See Protecting Civil Rights, supra note 96, at 65. Interventions are not, however,
generally disciplinary in nature. The goal is to intervene before discipling is necessary. For a description of the LASD's
Personnel Review Committee meetings and decision-making process, see LASD 15th Semiancual Report. supm note 82,
at 45-48,
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[FN99}. Protecting Civil Rights, supra note 96, at 65.
[FNI0U]. See Schwastz, supra note 13, at 1061-62.
|EN101], 16. at 1062-63.

{FN102), Availuble evidence does not measure the effect of lawsuits on these parformance improvements; some depart-
maents with successful early intervention systems do not track lawsuit data. See Samuel Walker et al., Early Warning Sys-
tems: Responding to the Problem Palice Officer (2001), availuble at httpzf www.ncjrs.gov/pdffiles1/nij/138565.pdf
(finding officers were named in one-half or one-third as many civilian complaints after intervention, but none of the de-
partments studied track legal claims in their early intervention systems). For the difficulty of measuring the effects of
lawsuits on behavior, see infra Part 1.D.

[FMN103] See LASD 15th Semiannual Report, supra note 82, at 3,
LFNT04] See id.

[EN105]. See infra note 195 and accompanying text (describing positive effects of early interventions in Lwo large police
depariments).

[EM106]. See Telephone Interview with Tluna Roscnzweiy, supra nate 35.
[FN10?{, See Telephone Interview with Kathryn Olsonl. supra note 35,
[FN10)8]. Sea Telephene Interview with Joha Fowler, supra aote 35,
|FN109], Bernstein, supra note 70,

|FN1LQ], When the LASD auditor reviewed twenty-nine cases of police misconduct that settled for over $100,000 and
found that only eight involved any disciplinary action, the auditor questicned the strength of the depariment’s internal in-
vesligalory procedures. Merrick 1. Bobb el al,, L.A. Cuty, Sherilfs Dep't, 19th Semiannual Report 30 (2005) [hereinafier
LASE 19th Semiznnual Report]. And the LASD auditor found it

irenic and somewhat puzzling that the County's lawyers and the Board of Supervisars can judge the risk of loss
10 be sutficiently great to believe it 1o ba in the best interests of the County te settle for $500,000 and incur $200,000 in
attorney's feed but the LASD, on the other band, is paralyzed from taking any diseiplinary action ugainst the deguty be-
cause it cannot figure out whe 10 believe, the deputy or {ihe piaintiff].

LASD 15th Semiznnual Report, supra note 82, at 72,

[FNELT LASD 3rd Semiannuul Report, supra note 41, at 14,

[FNI12]. For a description of one such comective action report. see Merrick J. Babb et al.. L.A. Cnty. Sheriff's Dep't,
11th Semiannual Report 64 (1999) [hereinafter LASD 11th Semiannua] Report],

|FNI13]. Depariments may uttempt to reduce misconduct through any number of strategies, including mediating com-
plaints, improving use-cf-force policies and reporting requirements, improving eivilian ¢ompluint pelicies, improving in-

ternal investigations, und reviewing shootings arnd other jncidents,

|FNL14], See supra Paut LC (describing this contextual analysis).
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[EM115]. See Schwartz, supra note 13, at pt. }1,D (desceibing commen implementation problems).

|EN116]. See, e.g., Maxine Bernstein, Portland Gfficials Call for Overhuai of Palice Oversight, The Oregonian, Mar. 11,
2010, available at hitpl/ www.oregonlive.com/portlandfindex.ssff2010/03/portland_commissioner_randy_le_ 3.himl
(describing efforts 1o give Portland auditor subpeena and disciplinary autherity); F.J. Huffstutter, This Police Watchdog
is Walking a Tough Beat, L.A. Times, Feb. 11, 2008, at A8 (describing criticism of Chicapo's police audiler).

[FN117]. See Rachel A. Harmon, Promating Civil Rights Thraugh Preaclive Policing Relerm, 62 Stan. L. Rev. 1, 28-32
12009) (deseribing the lack of comparative data about police miseonduct).

{EN11§). Se¢e, ¢.p., Chasse Repon, supra note 20; Sara Bumnett, 2 Cops on Tape in Beating Fired, Denver Post, Mar, 26,
2011, a1 Al; Mike Carter, Justice Dept. Begins Preliminary Review of Seattle Police, Seattle Timuos, Jan. 25, 2011, at Al
(reporting that the 0.5, Department of Justice (DOJ) is investigating a_possible pattern of civil rights vielations after
“highly publicized incidents in which officers have resorted to force, often agzinst people of coler”); Robert Faturechi &
Andrew Blankstein, Deputies Sue After Alleged Attack at Party, Twea Say L.A. County Sheriff's Department Fosters
Lawlessness Among Fail Empleyees, L.A. Times, May 5, 2011, at AA3.

[FN11Y]. See LASD Tth Semiannual Report, supra-note 68, at 51 {describing drop in litigation costs); Correspendence
from Merrick Bobb, Founding Dir., Police Assessment Res. Cty., and Special Counsel, L.A. Sheriff's Dep't, to author
(June 14, 2009) (on file with author) (reperiing that the LASD auditor charges the County of Los Angeles $200,000 per
yeor for his services), This $30 million reduction in legal fees is not solely attributnble to the LASD's review of litigation
data, but rather to the LASD's policies as a whole. See LASD 1st Semiannual Report, suprz note 38, at 4 {noting LASD
reduces litigation costs through “participation in the managemeat of litigation to shape strategy and control costs, active
involvement by the LASD in dectsions to settle or try individual cases, and deployment of LASD investigatory resources
so that the Department and counsel are better able to defend the LASD in litigation against it and win meritorious
cases”), Morcover, any argument aboul the financial benelits of litigation review should account For 1kze costs of the re-
view and the administeative costs associated witk litigaticn.

{FN120). Sce LASD 9th Semiannual Report, supra note 82, at 83.

{FMN12]]. Joel Warner, Independent Menitor Richard Rosenthal Keeps a Close Eye on the Denver Palice, Denver West-
word, May 19, 21, available at http:/
www.westword.cam/201 1-65-19/news/richard-rosenthal-independent-monitor-denver-police.

{FMN122]. See infra notes 177-83 and accompanying text.
|FN123|. See supra notes 71-74 and accompanying text.
[FN124]. See supra notes 79-87 and accompanying text.

|FN125|. A Tocus on lawsuils' role in individual decisions is particularly well-suited to contrel for the effects of unrclaled
factors. Imagine a police department thal cxpertences a precipitous jump in the number of lawsuits alleging chokeholds
by its officers. L there is a subsequent decline in these chokehold cases, but the depariment does nol keep track of law-
saits brought against it and has not otherwise been informed of the chokehold cases, these suits did not likely play a role
in the decline. On the other hand, if there is no marked decling ia the number of chokehold cases fited against the depart-
ment but there is good evidence that the department gathered and evaluated lawsuit data, identified chokeholds as a po-
tential problem, and trained officers in new technigues, then there is reason to betieve that the svits may have influenced
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department decision-making, but department efforts to reduce the incidence of chokeholds were thwarted by intervening
causes.

[FN126]. See generally Walker, supra note 94 (describing use-of-force and civilian complaint paticies)

[FN1273, Tn Part TIT, T describe the imperfections of litigation data and the ways department analyses mitigate these im-
perfections.

[FN128]. See Protecting Civil Rights, supra note 95, at 85.

[FN129]. Maithew R. Durose et al.,, Bureau of Justice Statistics, U.S. Dep't of Justice, Contacls between Police and the
Public: Findings from the 2002 National Survey, at v (2005) [hereinafter BIS 2002 Study]. The Bureauw of Justice Statist-
ics (BJS} surveyed over 75,000 people about their contacts with the police, and estimated rational numbers based on
their survey results. BJS hns conducted several similar sucveys, and has reached findings with seme variation in each.
See Matthew R. Durose et al., Bureau of Justice Statistics, U.S. Dep’t of Justice, Contacts Between Police and the Pablic,
2005, at 7 (2007) {hereinafter BIS 2005 Study) (finding that police wsed or threatened force against an estimated 707,520
people in 2005); Patrick A. Langan ct al., Burcau of Justice Statistics, U.S. Dep't of Justice, Contacts Between Pelice and
the Public: Findings from the 1999 National Sucvey 24 (2001) {hereinalter BIS 1599 Study] (finding that police used or
threatened force agninst approximately 422,000 people); Bureau of Justice Statistics, U.S. Dep't of Justice, National Data
Collection on Police Use of Force (1996} [hereinafter BIS National Data Collection Study]. I rely on the 2002 study-
-instend of the more recent 2005 study—because the 2005 study did not measure the frequency with which people sued or
filed civilion complaints regarding percesved misconduct by the police. See infra note 131 and accompanying text.

[EN130]. BIS 2002 Study, supra note 129, at 19-20. The other BIS studies found a similar percentage of those surveyed
believed that the force used ngainst them was improper. See BJS 2005 Study. supra note 129, at 8 (finding that nearly
¢ighty-three percent of those who had force used against them believed the force was excessive); BIS 1999 Study, supra
note 129, at 25 (finding that 76.1% of those who had force used agninst them believed the force was excessive); BIS Na-
tional Data Collecticn Study, suprs note 129,

[FN131). BJS 2002 Study, supra note 129, at 20 {firding that, of the estimated 580,108 individuals who were inveolved in
2 police use of force and believed officers had acted improperly, just 62,699 filed a complaint with the law enfercement
apency and 7938 filed a complaint with 2 civilian complaint review board).

[ENE32[, The BIS's 2005 survey reported that nearly ten percent of the people who had contact with the police in 2005
believed the police had acted improperly. See BIS 2005 Study, supra note 129, at 3. There is no comparable number in
the BIS's 2002 study, but given the i y in other aspects of the two reports, one can assume that a similar percent-
age of respondents would have said that the police acted improperly bad this question been asked in 2002, The 2002
study estimated that 45.3 million people had contact with pelice. If ten percent of those people—4.53 million—believed
the police acted improperly, and approximately 580,108 of those people believed that the police had acled improperly
during a use of force, BIS 2002 Study, supra note 129, the remaining approximately 3.95 million would have concluded
that the police acted improperly for reasons other than officers' use of force. Id,

[FNJ33]. See BIS 2002 Study, supra note 129, at 16-20 {finding that the police had used force against 664,500 peaple,
87.3% of whom (580.108) believed that the palice acted improperly. and just 1.3% of whom (7416) filed a Jawsuit te-
garding the alizged misconduct).

[FN134]. Daniel J. Meltzer, Detezrivg Constitutional Violalions by Law Enforeement Offictals: Plaintilfs and Defendants

© 2012 Thomson Reuters, No Claim to Orig, US Gov, Works,

33 CDZLR 841 Page 34
33 Cardozo L. Rev. 841

as Trivate Altorneys General, &8 Colum. L. Rev. 247, 284 {1988) (Joolnoles omitted); see alsa Richard L. Abel, The Real
Tat Crisis: Toe Few Claiins, 48 Ohio Su. L), 443, 448-51 (1987).

{FN§35], Sce Human Rights Watch, Shiclded from Justice: Pelice Brutality and Accountability in the United States 206
(1998) {"Lawy«rs bringing civil lawsuits against police officers fin New York] told Human Rights Waicl that they often
do not recommend that their clients file & complaim with [Inernal Affairs] because the information provided is ofien
used against the client.”}. The police auditor in Chicago has found that plaintiffs' attorneys regularly prevent plaintiffs
and witnesses from cooperating with investigators. “effectively shutting off IPRA’s sccess to information.” See Tlara
B.R. Rosenzweig, Indep. Police Review Auth.. Annual Report 2007-2008. at 8 (2008): see alse Bernstein. supra note 70
("If the lawyer doesn't respond [to- the Porilond police anditor's request for jnformation], ‘that pretty much stymies us,
unless the palice reports themselves ruise serjous issues of misconduet.™).

|FN136). See Pestland Tort Claims Report, supra note 50, at 19, Moreover, claims in lawsuits against the department in-
volved more serious allegations than those in civilian complaints: Fifty percent of lawsuits alleged excessive force com-
pared to just fificen pereent of civilian complaints filed during the same peried. Sce id. at 21.

[FN137}. Kolts Commission Report. supra note 37, at 60 (noting that just fifty-seven of the 124 lawsuits reviewed had
been intemally investigated). The Kelts Commission sty of excessive force cases does not answer whether similar dis-
purilies exisl for luwsuits alleging other types of cluims.

[FEN138]. See, e.z., Interview with Michael Geanaco, supra note 35 (estimating that the LASD learns of misconduct al-
legations through tawsuits “n signilicant number” thaugh *'not o mojority” of the time). The Portland auditer has tontin-
ued 10 find that many lawsuits concern claims rot previously submitted as civilinn complaints. Sce LaYonae Griffin-
Valade & Mary-Beth Baptista, Gffice of the City Auditer, Independent Police Review Division: Annual Report 2009, at
19 {2009} [hercinafter Annual Report 2009] (finding that of 165 civil claims filed, only twenty-nine had been previously
submitted as civilian complaints); Gary Blackmer & Mary-Beth Baptista, Office of the City Auditor, Indepeadent Folice
Review Division: Anmual Report 2008, at 23 (2008) (finding that of 163 civil clairos reviewed in 2008, orly thirty had
been previously submitted as civilian complnints); Gary Blackmer & Mary-Beth Baptista. Office of the City Auditor, In-
dependent Police Review Division: Annual Report 2007, at 22-23 (2007) (finding that of 184 claims reviewed by the
Portland auditor in 2007, only forty-two had already been alleged in civilisn complaints); Gary Blackmer & Leslie
Stevens. Office of the City Auditor, Independent Police Review Division: Annual Report 2005-2006, at 22 (2006)
{finding thut only ten percent of civil claimunts filed sepursite civilian complaints). Portland's suditor does not open in-
ternal investigations for many of these lawsuit claims. For example, in 2009, the auditor opened only seven internal in-
vestigations from the 136 lawsuits making allegations not previously submilled as civilian complaints. See Annual Re-
port 2009, supra, at 19.

|EN13%]. U.8. Dep't of Justice, Principles for Promoting Police Integrity: Examples of Promising Police Practices and
Palicies 7 (2001) {rccommending that police departments should allow civilians to "file complaints in-person. by mail,
by telephone, by facsimile transmission, or, where possible, by email”).

[FN140]. Telephone Interview with Katiicyn Qlson, supra note 35,
[FN141]. See Telephone Interview with Shaun Mathers, supra note 35.

[FN142]. For the precise provisions in the settlement agreements and consent judgments entered into between the DOJ
and law enforecment agencies, and for the investigative findings md technical nssistance letters provided to over a dozen
additional law enforcement agencies. see Conduct of Law Enforcement Agencies. U.S. Dep't of Justice, http://
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www.justice.gav/cri/aboul/spl/police.php.

|EN143). See, e.g., Letter frem Shanetta Y. Cutlur, Chief of Speciul Litig. Section of Civil Rights Div., to Marc A. O,
City Manager for Austin, Tex. 28 (Doc. 23, 2008} (hercinafler Austin Technical Assistance Letter], available at hi-
1p:fiwwiw.juslice.goviert/zbout/spldocuments/AustinP D> _taletter_t2-23-08.pdl’ (recommending that the depariment
“better disserminate information to the public about its complaint process” by making complaint forms available online
and in public offices, and in multiple }anguages); Letter from David N, Kelley, U.5. Attorney for 8. Dist. of N.Y., to Ger-
ard J. Pisanedli, Counsel for Beacor: Police Dep't 15 (June 21, 2005) {hereinafter Beacon Technical Assistance Letter].
available at hutp:/iwww justice. gov/ervabour/spl/documents/split_ beacon_ta_letter_6-21-05.pdf (finding that the depart-
ment has no “formalized system for the intake and trocking of complaints,” and enly allows & civilian to file a complaint
if he hus first discussed the matter with the sergennt); Letter from Shunetta Y. Cutlar, Chief of Special Litig. Section of
Civil Rights Div., to Roosevell F. Dom, Mayor of Inglewoed, Cal. 18-19 (Dee, 28, 2009) |hereinafter Inglewood Tech-
nical Assistance Letter], availnble al http:ff
www.justice.gavicrifabout/splidocumentsfinglewaod_pd_Jzil_findlet 12-28.09.pdf (recommending that “[tihe IPD
should change elements of its ¢itizen complaim process that have the potential to discourage the filing of complaints, and
to impair effective tracking of complaints”); Letter from Shapetia Y, Brown Cutlar, Acting Chief of Special Litig. Sec-
tion of Civil Rights Div,, to Michael T. Brockbank, Corp. Counsel for Schenectady, N.Y. 16-17 (Mar. 19, 2003)
[hereinafter Schenectady . Technica} Assistance Letter], available at http:#f
www.justice.goviert/sbont/spl/documents/schenectady_ta.pdf (recornmending that it be made easier for citizens to file
complaints); Letter from Shanetta Y. Cutlar, Chief of Special Litig. Section of Civil Rights Div., to Kerry Drue, Attorney
Gen. for V.I. I5 (Oct. 5, 2005 [hereinafter V.I. Technical Assistance Letter], available at ht-
tp:ifwrww justice.govicrifaboulspl/documents/virpin_ island_pd,_taler, 10-5-05.pdf (finding that the depariment’s civilian
complaint forms “are inadequate and inconsistent witk generally accepted police practices”); Letter from Shanetta Y,
Cutlar, Chief of Special Litig. Section of Civil Rights Div., to Raymond P. Fitzpatrick, Counsel for Yonkers Police Dep't
£8-21 (June 9, 200%9) [hereinafter Yonkers Technical  Assistance Letter], available at Tht.
tp:fiwww.justice.gov/crt/about/spl/documents/YonkersPD_talet_06-09-09.pdf (recommending thut the Yonkers police
department “increase public awareness of how to use the citizen complaint process” and increase access te civilian com-
plaint forms by distributing them at public facilities and printing forms in Spanish).

|FM144). See Austin Technical Assistance Letter, supra note 143, at 2B (reporting that “communications personnel, ie.,
911 operators, on many occasions may have discouraged complainants from filing complaints, failed to contact super-
visors regurding complaints, und fuiled to document the calls and the compluints™); Letter from Bill Lann Lee, Acting
Assistunt Atterney Gen. for Civil Rights Div., to Janet B. Jackson, City Attomey for Columbus, Ohio (fuly 21, 1998)
{hereinafter Columbus Investipative Findings Letter), available ut he-
tpffwww justice.gov/ert/about/spl/decuments/celumbus.php (finding "a complaint process that discourages complainants
at intake™); Letter from Steven H. Rosenbaum, Chiel of Special Litig. Section of Civil Rights Div., 10 Alejandro Yil-
arello, City Atlomey for Miami, Fla, 17 (Mar, 13, 2003} [hereinufier Miami Investizative Findings Letter], available at
htpd/ www justice. goviert/about/splidocuments/miamipd_techletter.pdf (identifying several policies and practices “that
appear to discourage the filing of complaints”); Letter from Shunetta Y, Brown Cutlar, Acting Chief of Special Litig.
Section of Civil Rights Div., to Gary Wood, Corp. Counsel for Portland, Me. 10 (Mar, 21, 2003) [hereinafter Portland In-
vestigative Findings Letter], available at  hnpireww justice.gov/enfaboutspl/documents/portiand_ta_  ltr.pdf
{recommending that the department “‘change aspeets of its complaint process that have the potential w discourage the fil-
ing of complaints”); Schenectady Technical Assistance Letter. supra note 143, at 16 {observing that the internal affairs
division “receives approximately 5 to 10 complaiats each year from citizens reporting that n SPD supervisor refused to
accept their complaints™); Letter from Shanetta Y. Cutlar, Chief of Special Lilig. Section of Civil Rights Div., 10 Michae]
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O'Brien, Mayor of Warren, Ohio 10 (Mar. 2, 2006) [hereinafler Warren Technical Assislanee Letter], available at hip:f
www.justice.govicri/about/spt/documents/wpd_lalet_3-2-06,pdf (reporting that some cilizens “have not been permitted to
submit a Complaint Form o anyone other than” one single lieutenant appointed to handle internal investigations, and
only during “limited working hours''}).

[FN143]. See Indep. Comm'n on the L.A. Police Dep't, Report of the Independent Commission on the Los Angeles Police
Department 158-59 (1991) {hereinafier Christopher Commission Report] (finding that one-third of the people who filed
complaints against the LAPD reported that officers discouraged complaint filing by not providing Spanish-speaking of-
ficers in heavily Latine divisions. requiring complainants to wait for a long time before filing the complaint. and threat-
ening the complainant with defamation suits or immigration consequences),

[FN146]. Indep. Menitor for the L.A. Police Dep't, Report for the Quarter Ending June 30, 2003, at 3 (2003) ("In cne
stitg operation, an undercover police officer, posing as a juvenile, complained of misconduct. The Sergeant then 1ook an
inordinate amount of time to toke the details of the complain, stretching the process beyond 10:90 p.m., at which point
the sergeant detained the ostensible juvenile for curfew violation.”). At that time, officers were found to follow depart-
ment procedures only forly-lhree percent of the time. See id. In a later audit, the monitor found that officers were com-
plying with procedures seventy-eight percent of the time. See Indep. Menitor for the L.A. Police Dep't, Report for the
Quarter Ending December 31, 2003, at 26 (2004). A subsequent audit found approximateiy ninety-four percent compli-
ance, See Indep, Monitor for the L.A. Police Dep't, Report for the Quarter Ending December 30, 2004, at 19 (2005).

|EN1471. See Walker, supra note 94, a1 62-63 (describing adminisirative and internal affairs investigations).
[FM148]. Christopher Commission Report, supra note 143, at 159,

{FN14%]. See Austin Technical Assistance Letter, supra note 143, at 30-31 (finding that the depariment's “process of
complaint classification raises concerns because the classification categories are broad, subject to different interpreta-
tions, lack uniformity, and lnck consistency,” nmounting to “‘escape valves' that can minimize officers' misconduet™);
Columbus Investigative Findings Letter, supra note 144 {finding that the complaint process “transforms sbout half of the
complaints that are fiked into ‘inquiries’ that are not properly investgated”); Inglewood Technical Assistance Letter,
supra note 143, at 20 (finding that some excessive force complaints were routed to division-level reviews--instead of in-
ternal investigations--and were routed 6 “supervisors who were on the scene and completed the original use of force re-
port...present[ing] an apparent conflict of interest”); see also San Jose Indep. Police Auditor, Year End Report,
1993-1994 (1595},

[FM150]. See Dravid Rudovsky, Police Abise: Can the Violence Be Contuiued?, 27 Hurv. C.R..C.L. L. Rev. 465, 490
(£992) (describing the difficulty of hiring a lawyer on contingency to litigate a case against the police); Alison L. Patton,
Note, The Endless Cycle of Abuse: Why 42 U.S.C. § 1983 is Lneffective in Deterring Police Brutakity. 44 Hastings LJ.
753, 756 (1993) {noting thot “few plointiffs can afford counsel and most suits are 1nken on a conlingency basis™); see also
infra note 186 (discussing the frequency with which attorneys' fees are awarded under 42 U.$.C. §1988).

[EN131). See Pation, supra note 130, at 736-37 {noting that, because most attomneys take police-misconduct cases on
contingeney, “an attomey undertakes enormous financisl risk when filing a 1983 suit” and “will therefore be hesitant to
accept & weak case or a case without signiticant domages™).

[FN152), See Marc L, Miller & Ronald F. Wright, Secret Police and the Mysterious Case of the Missing Tort Claims, 32
Butf. L, Rev, 737 {2004) {describing difficulties of prevailing in lawsuits against the police).
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{FN[53]. Protecting Civil Rights, supra nate 96. at 136.

[FNI54]. See Anthony M. Pate & Loric A. Fridell. Toward the Uniferm Reporting of Police Use of Force: Results of a
National Survey, 20 Crim. Just. Rev. 123, 135-36 {1995).

[FN155]. See, e.g.. Letter from Steven H. Rosenbaum, Chief of Specinl Litig. Section of Civil Rights Div., to Ruth
Carter, Corp. Counsel for Detroit, Mich. {Mar. 9, 2002), available E httpeff
www._justice.govicrt/about/spldocuments/dpd/detroit_3_6.php (finding that Detroit police officers “are not required to
report uscs-of-foree other than uses of firearms and chemical spray, unless the use of force results in a visible injury ot
complaint of injury"); Austin Technical Assistance Leller, supra aote 143, at [8-22 (describing inndequacies with depart-
ment use-of-force reporting protocols); Letter from Shanetta Y. Cutlar, Chief of Special Litig. Section of Civil Rights
Div., to Virginia Gennaro. City Atlormey for Bakersfield, Cal. 5 {Apr. 12. 2004) [hercinalter Bakersfield Technical As-
sistance Letter], available at http:// www justice.gov/crt/sbout/spl/documentsibakersfield_ta_letter.pdf (finding the de-
partmment's requirement that a nse-of-foree form be flled out “when an officer uses a level of force higher than ‘standard
searching and bandeuffing techniques™ 10 be overly ambiguous); Beacon Technical Assistance Letter, supra note 143, at
E2 {finding that the depariment’s policies “do not clearly indicate the manner in which uses of lorce ure 10 be reported™);
Columbus Invesligative Findings Letter, supra note 144 (finding an “overly resirictive definition of what constitutes a
use of force™); Letter from Shanetta Y. Cutlae, Chief of Special Litig. Section of Civil Rights Div., to Stu Gallaher, Chiefl
of Staff of Office of Mayor, Easton, Pa. 6 {Nov. 26, 2607} [hereinafter Easton Technical Assistance Letter]. available at
hitp:/f www justice.gov/ert/about/sp/documentsfeaston_talet_11-26-07.pdl {finding that the department does not have a
form dedicated to use-of-force roporting, “making it extremely difficult to extract information to adeguately track and
analyze uses of force”); Inglewood Technical Assistance Letter. supra note 143. at 16.17 (Finding that the department's
“current practice of documenting uses of force within arrest or incident reports and policy have been under-inclusive in
what the IPI} has considered force, und, in turn, it uppears that the reporting of force hy officers has been under-in-
clusive™); Miami Investigative Findings Letter, supra note 144, at 12 (finding that 1he department's usc-of-foree reporting
requirements “are likely te lead to an under-reporting of the use of force™); Poriland Investigative Findings Letter, supra
note £44, at 5-6 (finding that “officers are not required to report ‘restraining force” or certain other types of physical cea-
tacts with citizens,” and that use-of-foree forms are unclear); Sch dy Technical Assis Letter, supra note 143, at
9 {finding. despite a “very broad reporting requirement, command leve} and line officers acknowledge that officers rarely
document uses of force and that supervisors do nat enforce the reporting poliey™): V.I. Technical Assistance Letter, supra
note 143, at 11 {noting that a use-of-force report is required “only when there is an injury, medical treatment is required
or requested, or the force used reluted to a criminal charge (i.e., resisting srest, assuult, endangeting or hurussment)");
Warreq Technieal Assistance Letter, supra note 144, at 6 (finding that the department requires officers to fill out a nsc-
of-force form “anytime their actions allegedly resuit in injury or death, anytime they utilize a non-lethal weapon, and
anytime they discharge their ficcarms™ and recommending, instead, that the department require a form be completed “for
all uses of force beyond unresisted handcuiling”); Yonkers Technical Assistance Letter, supra note 143, at 17-18 (finding
that use-of-force forms were required when an officer uses 2 lirearm. but not when she uses a baton or deploys » K-9
unit, and recommending that a form be filled out whenever force is used),

[EN 156, See Interview with Michael Gennaco, supra note 35,
{FN157]. Se¢ sopra notes 7174 and accompanying text,

[FN158]. Ellen H. Ceisler & James B. Jordan, Phila, Pelice Dep't Integrity & Accountability Office, Third Report 28
(19%99).
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|EN13Y). 1d,

[FNi160}. Kolis Commission Report. supra note 37, at 56.

[ENT&11. LASD 3rd Semiannual Report. supra note 41, at 42-43. For problems with the reports, see id, at 42-49,
|FN152]. For an averview of the problems with civilian complaint processes. see Walker. supra note 94, at 71-99.
[FN163). Hemag Rights WatCh. supra note 135, at 63.

IEN 164, For descriptions of the inadequacics of the civilian-complaint investigation procedures jn the departments that
have heen investigated but not susd by tive DOJ, sce, for example, Austin Technical Assistance Letter, supra note 143, at
346 {finding cvidenee that the department's internal investigatory process is “ematic and imegular” and that 1A did not al-
ways investipate their complaints™); Bakersfield Technical Assistance Letter, suprz note 1535, at 14 (linding that internal
investigations are inconsistent and incomplete); Easton Technical Assistance Letter. supra note 155, al 9-10 (finding that
the department did not keep civilian complaints and investigations organized in a single file or office, making personnel
and trend review impossible. and that the department “has no formal policies governing investigative training. evidence
collection and storage, victim and witness interviews. or case file dncumentation and retention™); Inglewoeod Technical
Assistance Letter, supra note 143, at 22-23 (describing the “lack of a fermal, structured, and consistent fnvestigative pro-
cess™ in the department}; Yonkers Technical Assistance Letter, supra note 143, at 22-23 (recommending that the depart-
ment “develop and implement a ceptradized, formal, structured, and consistent system for reselving cemplaints without
discouraging the filing of complints™).

[FN165]. Indep. Monitor for the L.A. Police Dep't, Report for the Quarter Ending September 30, 2603, at 25 {2003)
{finding that the internal affairs division for the LAPD failed to tape record witness interviews, did not canvas the aren
for witnesses, allowed group interviews. failed (o coilect or preserve evidence. and failed 1o identify inconsisient state-
ments); Civil Rights Div., U.S. Dep't ol Justice, Technical Assistance Letter to the Cleveland Division of Police 9-10
{2002}, available at hup:/ www.justice.govierifaboul/sp)/documents/cleveland_vol.pdl {finding that internal investigat-
ors “inject opinions and speculation that may call into question the abjectivity of the investigation” and raising concerns
about the thorotighness of internal investigations); Columbus Investigative Findings Letter, supra note 44 (finding "'a
process for investigating complaints, uscs of force {lethal and noa-lethal), and injurics 1o prisoners that is biased in Favor
of the involved officers”): Partland Investipative Findings Lester, supra note 144, at 14-17 (finding fnvestigaters to be ia-

deguately trained): Sch ady Technical Assistance Letter, supra note 143, at 20-21 (recommending that investigators
be trained in standard investigative policics and practices); warren Technical Assistance Lelter. supra nate 144, at 17-18
{expressing concern that department policy does not “require basic investigative techniques, including questioning WPD
personnel through personal interviews or gathering exirinsic evidence--¢.g.. third party witness accounts, or pholographs
of alleged injuties™.

|FN166). Craig B. Futterman ef ak.. The Use of Stalistical Bvidence to Addeess Police Supervisory anid Bisciplinary Pric-
tices: The Chivaga Police Depanument's Broken System, 1 DePaul J. Soc. Just, 251, 274 (2008),

{FN167]. 1d, a1 275,

[FM163], There ure several forms of civiliun review, including police auditors, independen? commissions, and civition re-
view boards. A 2003 study found that some form of civilian review is in place in approximately nincteen percent of mu-
nicipal law enforcement agencies with more than 100 sworn officers, twenty-live percem of county police departments,
six percent of sheriffs' departments, and none of the forty-nine state apencies surveyed. See Protecting Civil Rights,
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supra note 96, al 93-94. One in four of the civilian review boards had independendt investigatory anthority. See id. at 94.

{FN169]. See Walker, supra note 94, at 165-67 {discussing fuiled police auditors); Stephen Clarke, Arrested Oversigi: A
Cumparattive Analysis and Case Studly, 43 Colum. J.L. & Soc. Probs. | (200 (studying different models of civilian
oversight and finding underfunding}.

|FN{7)]. See Telephene Interview with Kathryn Olsen, supra nate 35,
[EN1711. LASD 15tk Semiannaal Report, supra note 82, ut 85.
{FNL72]. 16,

|5N173]. As Bobb has obscrved, “It is dilficult 1o play that dusl role of defending to the hilt the plainti(f's claims in a
lawsvit, including the need to cast ambiguous facts in a favorable light and, at the same tme, zeport the same facts in-
ternally in a cold and ojective [sic} way for purposes of discipline.” Id. at 78.

[FNL174]. 1d. at 85,
{ENL7S]. 1d. at B6.
|FN176]. See Telsphone Interview with Richard Rosenthal, supru note 35.

[M177]. The facts of Chasse’s arrest are hotiy disputed. For the purposes of this description, [ rely o the findirgs of an
outside expert that studied the events of that evening, See Chasse Report, suprz note 20, a1 8 (stating that the officers
thought Chasse was “either urinating or possibly injecting drugs into his hand™).

|FiN178]. See Chasse v. Humphreys, No. CV-07-189-HU, 2009 U.S. Dist. LEX1S 100626 (D). Or. Oct, 13, 2009); see also
Chasse Report, supra note 20, at 8.

[[FM179|. Chasse Repert, supra note 20, at 25-26.
JFNYSO|. 1d. at 27,

{EN1SL], Id.

|EMN1E3). Tl

|ENLH3). K. at 28,

|EM134[. Mayor Bloomberg recenily opposed the New York City Council's ¢ffens 10 gather information about pending
lawswits and sestlements aguinst the New York City Police Department because, his spokesman testified, “JT]he mere
fact of a setilement in any litigation is not an acknowledgement of wrongdoing, or of the wruth of the facts al-
leged....While some seitlements seem unfair or even oulrageous to us, and 1o the public, the Law Depanment’s decision
to settle u matter is largely separate from the merits of the litigution.” Wilkinm Heinzen, Deputy Counselor to the Mayor,
Statement Before the NUY.C. Councit Commn. on Governmental Operations {Dec. 11, 2009} {on: file with author), Police
depurtmerit officials in other jurisdictions have similarly argued that settlements are often strategie decisions--not admis-
sions of wrengduing--and so should not be probative of misconduct. See, e.2., Humar Rights Watch, supra note 135, at
81 (uotinyg that internal affairs staff interviewed by Human Rights Watch in fourteen police departments “made state-
ments such as ‘civil cases are not our problem,” or asserted that the settled suits do not indicate the *guilt” of an officer,
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disregarding the important information that cilizen-initiated lawsuits ¢ould provide™); Robert Becker & Tedd Lightly,
Deputies’ Abuse Cases Cost County: 32 Complaints Settled in 4 Years for $1.5 Million, Chi. Tribune, Feb. 14, 2002, at
Cl1 (eiting director of operations for Cook County Shetiff as staling that legal setllements are often business decisions
and not proof of officer misconduct); Nicholas Riccardi, Lawsuits Question Actions of Sheriff's Deputies in 3 Cases,
L.A. Times, Jan. 23, 2002, at B1; Susan Sward et ul., The Use of Force: When SFPD Qfficers Resort to Viclence, S.F.
Chron., Feb. 5, 2006, at Al (citing the San Francisco Police Department's risk manager as stating that legal settlements
cun be granted by the city attorney for various reasons and are not proof of officer misconduct). Police officials alse con-
tend that delays i the filing and adjudication of lawsuits make lawsuits arguably inferior to internal information sources.
See Statement of William Heinzen, supra (opposing legislation te gather Iawsuit data because more tmely infermation
sbout alleged misconduct is available through the civilian complaints filed with the city's Civilinn Complaint Review
Board); Telephone Interview with Richard Rosenthal, supra note 35 {referring to lawsuits s “fate waraing systems™).

[FN185]. There are low filing rates for police-misconduct claims. See supra note 133 and accompanying text {noting that
one percent of people who believe they have been mistreated by the police aclualiy sue). For other studies of civil-
Htigation filing res, see, for example, Deborah R. Hensler et al., RAND Inst. for Civil Fustice, Compensation for Accl-
dentul Injuries in the United States: Executive Summary 19 {1991} (finding that lawsuits were filed for forty-four percent
of vehicle injuries, seven percent of work injuries, and three percent of other injuries); Macc Galanter, Real World Tarts:
An Antidote to Anecdote, 55 Md. L. Rev, 1093 (1946) {describing common disputes pyramids for 1ort claims, diserimin-
ation claims, and claims post-divorce); Richard B. Miller & Austin Sarat, Grievances, Claims, and Disputes: Assessing
1h¢ Adversary Culture, 15 Law & Soc'y Rev. 525, 544 (1981) (finding that five percent of grievances became filed law-
suits); and David M. Studdert et al., Negligent Care and Malpractice Claiming Behavior in Utah and Colorado, 38 Med.
Care 250, 254-55 (2000) {finding less than three percent of those injured by medical error brought legal claims).

[FNLEB6], Pluintiffs” attorneys in civil rights cases will ulso be entitled to attorneys’ fees if they prevail. See 42 [L5.C.
E1YRK(h) (2006}, Many eases are resolved through selilerment agreements, however, which do not necessarily include a
provisien for attorneys® fees. See, e.g., Evans v. Jedt D., 475 1.5, 717 (1986). In those cases, the atlorney will take a por-
tien of the plaintiff's recovery. :

|FN157], See Meltzer, supra nute 134 (observing (hat people mistreated by the police ofien do not bring claims because
of “ignorance of their rights, poverty, feur of police reprisals, or the burdens of incarceration”); Miller, supra note 2, at
68 {noting that, given heightened pleading standards in Twombly and Ighal, meritorious but hard-10-prove cases may not
be brought “because prospective litigants or their counse] may not bave—or be willing te risk-the rescurces needed to in-
vestigate sufficiently prior to institution to survive a motion to dismiss™); Rudovsky, supra note 150, at 467 (“Because '
police abuse is most offen directed against those without political power or social status, their complaints are often dis-
missed or ignored.”).

{FN18Y]. This is not o sugpest that plnintiffs regularly lie in their complaints. Althcugh some complaints will overstate
the plaintiffs' case, there are strong incentives for a plaintiff to be judicious but thorough in her complaint. An attorney
will not recover atterneys' fees for time spent on frivofous claims. In fact, a defendant can recover fees for 1kme spent de-
fending against frivelous ¢laims. See Christinnsburg Garment Ca. v. EEGC. 434 .5, 412 (1978); Hurris v. Mauricopa
Cnty. Superior Court, 631 F.3¢ 963, 971-72 (9th Cir. Z011). The threat of sanctions under Rute 11 of the FRCP also dis-
courages a plaintill and her auomey from including unsupporiable facts and claims, On the other hand, the plausibility
pleading requirements in Twombly and [gbal requice plaintiffs to file detailed pleadings. See Miller, supra note 2.

[ENE89]. Although some evidence generated during discovery will be prejudicial and irrelevant, the general consensus
among attorneys is that discovery produces the comrect amount of information necded properly to litigate the case.
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Willging et al., supra note 3, at 53. Contingency-fee plaintiff's altorneys are particularly unlikely to engage in frivolous
discovery practice: “To avoid expendilures that may never be reimbursed and to preven? the loss of potentially mors at-
tractive prefessional cpportunities,” contingent-fee lawyers are unlikely to “conduct unuecessary depositions or be in-
undated with documents or e-discovery {o hunt for the proverbial ‘smoking gun.” Miller. supra note 2, at 67.

[FN190]. See. e.g., Jerome Frank, Courts on Trial: Myth and Reality in American Justice 86 (1949} ("[The witness] often
deteets whal the [awyer hopes to prove ai the trial. If the wilbess desires to have the lawyer's client win the case, he will
often. unconsciously, mold his story accordingly. Telling and re-telling it to the lawyer, he will honestly believe that his
story. as he narrates it in court. is true, although it importantly deviates from what he originally believed.”); Ellen E.
Sward, Values, ldeatagy. and the Evolution of the Adversary System. 64 fnd. L.J. 301, 304 (198%) (“Witnesses may dif-
fer in what they think they suw; or there muy be no witnesses on a significant issue so thut the past must be reconstructed
frem circumstantial evidence; or, in some cnses, witnesses may deliberately lie.” (footnotes omitted)).

[EN19t]. See John [ Langbein, The Germnn Advantage in Civil Procedure, 52 U. Chi. L. Rev. 323, 343 (1985) ("Itis a
rare litigator in the United States who has not witnessed the spectacle of = bumbling adversary whose poor discovery
work or inability to present evidence at trizl caused his client to lose a case that should have been won.”); Issachar
Rosen-Zvi & Talia Fisher, Overcoming Provedural Boundaries, 94 Va. L. Rev. 79, 91 (2008} {“Because the adversarial
system relies upon the parties to produce the facts, examine and cross-examine wilhiesses, and present legal arguments on
their own behalf, the parties must be at least somewhat equally capable of meking their cases.... If. due to a lack of re-
SOurces, one party is unable to uncover evidence or is less skilled in developing legal arguments, the culcome might be
skewed in favor of her better-cquipped adversary.”}: William B. Rubenstein, The Concept of Equality in Civil Procedure.
23 Cardoza L. Rev. 1865. 1873-74 {20021 ("If ane side in adversarial adjudication is ill-equipped--it cannot afford access
to the system, or has less time and money to pursue evidence, or less skill in developing legal claims—then what emerpes
us the stronger case might not necessurily be the better cuse.”).

[FN152]. See Telephone Interview with lanz Rosenzweig, supra note 35 (stating that she considers but does not blindly
rely on information developed during the course of litigation in her independent reviews}.

|EN193]. See supra Parts L.C.1; L.C.3 (describing trend analysis and early intervertion systems).

JFNI94]. See Protecting Civil Rights, supra note 96, at 62 (“Understanding the critical factors. both on and off the job.
will help supervisors decide when to intervene and to tailor peeded interventions to individual officers' needs.”).

[FiN195], Walker, supra note 94, at 102.

[FN196). See supry notes 80-83 und accompunying text (describing the investigation of the Century station by the LASD
auditor),

|FN197]. See supra notes 8486 and accompanying text (describing the auditor's recommendations).

[FN198]. There are not only information costs but also financial costs asseciated with departments' contextual analyses.
Auditors charge cities and counties hundreds of thousands of dollars each year. See Wamer, supra note 121 (reporting
that Denver's auditor's budget is $636,000); Coirespondence from Memick Bobb, supra note 119 (reporting that the
LASD snuditor charges the County of Los Angeles $200,000 per yeur for his services). OF course, not all of this mopey is
spent reviewing lawsuit data. Police auditors are involved in multiple different efforts to improve police accountability
and do not charge piecemeal {or their litigation-review services.
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[FNI9Y]. See, ¢.g.. Herherl A. Simon, Administrative Bohavior: A Study of Decision-Making Processes in Administrat-
ive Organizatiens (1947); Daniel G. Goldstein & Gerd Gigerenzer, Models of Ecological Rationality: The Recognition
Heuristic, 109 Psychol. Rev. 75 (2002); Amos Tversky & Daniel Kahneman, Judgment Under Unceriainty: Heuristics
and Biases, I85 Sei. 1524 (1974).

[FNZ2(0). As James March observed, decision-makers “often have relevant information but fail to see its relevance, They
make unwarranied inferences from information, or fail 1o connect different parts of the information available 10 them 1o
form a coherent interpretation.” James G, March, A Primer on Decision Making: How Decisions Happen 10 (1994); see
also Diane Vaughn. Rationul Chedce. Sitnated Action. and the Sacial Contrad of Organizations. 32 Law & Soc'y Rev. 23,
29 (1998) (“Decisionmakers do not weigh all possible outcomes but instead rely on o few key values: the magnitude of
possible bad outcomes is more sulient, so that there is less risk taking when greater stakes are involved: in practice, quan-
tifying costs and benefits of A lias of action is not easy.” (citation omitted}).

[FN20[]. Sea supra note 195 and nccompanying text.

[FN202[. As sociologist Diane Vaughn has observed,

[A]n extensive body of research and theory on decisionmaking in organizations shows that the weighing of costs
and benefits does occur, but individual ¢hoice is constrained by institutional and organizational forces: Decision prac-
tices und oulcomes are products of extemnul condingencies, political batttes, unucknewledged culluzal bediels, wmd formal
and informal internal pathalagies that undercut both the determination of gonls and their achievement.

Vaughn, supra note 200 a1 29,

[[N2413], Sec generally Protecting Civil Rights, supra note 96, at 44-78,

[FM204]. The benefits of auditing and review have been recognized in multiple crganizational contexts, See. e.2., Donnld
C. Langeveort, Organized Nusions: A Behavioral Theery of Why Corporations Mislead Stock Market Investors 1And
Canse Other Social Harms), 146 1. Pa. L. Rev. 101, 122 (1997} (recognizing the benefits of auditing and review in car-
porate data-gathering and analysis); Ronal W. Scrpas & Matthew Morley, The Next Step in Accountability Driven Lead-
ership:  “CompStating” the CompStat Data, Police Chief Mag, May 2008, availahle al hup#/
www.policechicfmagazine.org/magnzinc/index.cfm?fuseaction=display_arché&article_ id=1501&issue_id=52008.

iFN205). For the potential for biased information in a variety of institutional contexts see, for example, Barbara E. Arma-
cost, Crganizational Culture and Polive Miseanduct, 72 Geo, Wash, L. Rev, 453 (2(iH); Jane E. Dutton ot al., Reading
the Wind: How Middle Managers Assess the Context for Sclling Issues to Top Managers. 18 Strategic Mgmt. I. 407
(1997); and R. Joseph Monsen, Ir. & Anthony Downs, A Theory of Large Manngerial Firms. 73 I. Pol. Econ. 221 (1965).

[FN206}. Although auditors may he more objective than departinent personnel, they are still human: auditors® decisions
will be impacted by errors and hiases, including possible biascs toward their department employers. See generally Robert
A. Prentice, The Case of the Irrational Anditor: A Behavioral 1nsight inlo Securities Frasd Litigation, 95 Nw. U. L. Rev.
[33 (2000),

[EN207], See Carl B. Klockars, A Theory of Excessive Force and s Control, in Police Violence: Urnderstanding and
Centzolling Police Abuse of Force 1, 6-7 (Wiltiam A, Geller & Hans Toch eds,, 1996) {describizg legal requirements in
civil rights actions and observing that “police can engage in all sorts of objeciionable behavior without transgressing
criminal or civil definitions of excessive force™); see also Levinson, supra note 25, at 372-73 (noting that, even if a
plaintiff's constitutional rights have been vinlated, they cannot be awarded damages absent infury).
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IFN208). Sce, e.g., Janel Cooper Alexander, Do the Merits Matter? A Study of Setllentents in Securitics Class Actions,
43 Sumn. L. Rev, 497 {199]) (finding that awards are based more cm the extent of plaintiff's injury than defendants’
wrongdoing); Randall R. Bovbjerg et al., Jurdes and Justive: Are Malpractice and Quier Persona! Tnjuries Creuved Byual?,
54 taw & Conemp, Prebs. 5 (1991) (showing that malpractice damage awards correlate to severity and durstion of in-
jury); Trayen A. Breanan et al., Relation Between Negligent Adverse Events and the Outcemes of Medical-Malpractice
Litigation, 335 Mew Eng. J. Med. 1963 {199%}: David A. Hyman, Medicul Matpractice aad the Tort System: What Do
We Knew and What tIf Anything) Should We Do Abour [r%, 80 Tex. L. Rev, 1639, 1642-14 {20027 (describing studics in
multiple contexts that have found that “the best predictor of the size of an award is the severity of disability, not whether
there was negligence, or an adverse event”}.

|FN209. 1t is, for example, more expensive for a defendunt to burm un executive than it is to harm n fuctory worker. See
Richard J. Picree, Ir., Encovraging Safety; The Limits of Tozt Law and Government Regulation, 33 Vind. L. Rev, 1281,
1292 (1980). It is more expensive for a defendant 4o harm a parent than it is to harm a child or a person withoul depend-
ents. Id. at 1293, It is more expensive lo harm a persen who lives in & ity than it is 1o harm a person who lives in the
country. Patricia Danzon, The Frequency and Severity of Medical Malpractice Claims, 27 J.L. & Econ. 115, 143 (1984).

ll"'Nlll}J. See, .., David M. Studdert et al., Medical Malpractice, 350 New Eng. ). Med. 283, 286 (2004),

[FN211]. See, e.g., Audrey Chin & Murk A, Petzrion, The RANE Cory., Deep Pockets, Emply Pockets: Whoe Wins in
Cack County Jury Trinls (1985) (studying Chicago jury verdicts from 1960 to 1980 and finding that plaintiffs who had
fallen in a corporate-owned building recovered higher damages than those who hed fallen in government owned and
privately owned buildings).

|FN212]. See, e.g., Stephen D. Sugarman, Doing Away with Personal Injury Law: New Compensation Mechanisms for
Victims, Consumers, and Business 38 (1989),

[FN213]. For descriptions and discussions of so-called “nuisance value” suits, see, for exzmple, Robert G. Bone, Model-
ing Frivolous Suits, 145 U. Pa. L. Rev. 519 (1997); Randy I. Kozel & David Roseaberg, Solving the Nuisaave-Value
Scillement Problem: Mandatory Summaty Judgment, Y0 Va. L, Kev, 1849 {2004); and David Rosenberg & Steven Shav-
¢éll, A Viodel in Which Suils Are Brought for Their Nuisance Value, 5 Int'l Rev. L. & Econ. 3, 3 (1985).

{FIN214), For discounts in settlements, see James Chelius, Workplace Safety and Health: The Rele of Workers' Compens-
atien 61 (1977} Dunald Harris, Compensation and Support for 1Nlness and Injury 318-19 {1984); and Patricia M. Danzen,
The Medical Malpractice System: Faets and Reforms, in The Effects of Litigation on Health Care Costs 28, 30 (Mary
Ann Baily & Wamen 1. Cikins eds., 1985). But see James K. Hammitt, The RAND Corp., Automobile Accident Com-
pensation: Payments by Auto Insurers 74 {1985) (noling that automobile cases seuled for approximalely the same
amounts that were recovered after trinl, without a discount); Elizabeth M. King & James P. Smith, The RAND Corp..
Economic Loss And Compensation in Aviation Accidents 75 (1988) (finding that nir-crash cases that settied ofter o law-
suit was filed recovered approximately fifty percent of actual losses, but cases that went 1o trial recovered only approx-
imutely forty-four percent of actoal losses).

IFNZ215). For other critiques of lawsuits’ deterrent effects, see Schwartz, supra note 13, at 1026-27.
[ENZ16), But see supra note 25 {describing possible nonfinencial “costs™ of civil rights lawsuits),

|ENZ17]. A. Mitchell Polinsky & Steven Shavell, Punitive Damages: An Econonic Analysis, 111 Harv. L. Rev, 86%, 875
{1998); see alse Ciraolo v, City of New York. 256 £.3d 236, 243 (2J Cir. 2000; (Calabresi, J., concurting) ("{Ulnless ap-
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proximately all the costs of the activily are borne by the actor...the actor will not be adequately deterred from undesirahle
activities.”); Margo Schlanger, Second Best Damage Action Daterrence, 55 DePaul L. Rev. 317, 320 (2006) (referring to
this equity as the “identity principle”); Schwartz, supra note 11, at 423 {noting that torts-and-economnics scholarship
“assume[s], at least implicitly, a one-1o-one relationship between the incentives afferded by tort liability rules and the
resulting condoet of real-world actors™),

|FN218]. See Schwartz, supra note 13, at 1032-33.

[FNZ219]. See supra notes §1 and 110 and accompanying text,

|FN 2204, See supra Part 1.C.3 for a description of arly intervention systems.
|FN221). See supra Part 1.C.1 for a description of trend analysis.

|[FN222]. See supra Part .C.2 for a description of investigations of legal claims,
|FMN223). See supra Part 1.C.4 for a description of closed-case reviews.

|¥N224), Michael J, Gennaco et al., Office of Indep. Review, Cnty. of L.A., Seventh Annual Report 17 (2009), available
at hitp:// www.laoir.com/reports/SeventhAnnualRept.pdf,

[FN225]. See, e.g., L.A. Caty. Bd. of Supervisors, Information on Proposed Settlement of Litigation: Mostoya v. County
of Los Angeles (Nov, 28, 2005), available at hitp:/ffile.Jacounty.gov/busfsupdocs/36736.pdf {finding no personael or
policy Failures in Jawsuit, settled for $150,000, in which plaintiff was shot in the abdomen afier & strugple with sheriffs
daputy); LA, Cnty. Bd. of Supervisors, Information on Proposed Sctilement of Litigation: Eichenlaub v. County of Los
Angeles (2009), avatlable at hitp:// lacounty.info/bos/sop/supdocs/47]196.pdf (finding no personnel or pelicy failures in
tawsuit, settied for $450,000, claiming excessive [orce and wrongful death).

[FNZ26). See supra note 184, The effects of the delay on the impact of litigetion have been recognized in other contexts
as well. See, e.g., Paul C. Weiler, A Measure of Malpractice 81 {1993) (*Consider, for example, and anesthetist who is
romentarily diswacted from indicotors of oxygen deprivation to the patient and omits the neceysary emergency response.
The praspect of o tort suit arising years later as a result of o problem the doctor is too distracted even to be thinking about
during the treatment in question will not likely provide him with motivatior te adopt the proper precautiens.”); John A.
Silicinno, Corporate Behavior and the Social Efficiency of Tort Law, 85 Mich. L, Rev, 1821, 1830-31 (1987) (“(In the
products.liability context,] some risks from a product may not be discovered until long afiter it has entered the market-
place. These ‘remote’ tisks pose a particularty difficult dilemma for the manufacturer. The manufacturer could engage in
an exlensive research and testing program aimed at uncovering all such risks, but at some point the costs and delay in-
volved in such a program become prohibitive.”).

[FN227). Merrick J. Bobb et al,, L.A. C;Dunty Sheriff's Dep't, 5th Semiannual Report 28 (1996).
[FN228}. See supra Part 1.C (describing early intervention systems and trend analyses).

|FN2291. Bemstein, supra note 70.- .

[FN230]. See supra noles 177-183 and accompanying text (describing Chasse case and investigation).

[FM23§ ). See supra Purt [.C.4 (describing benefits of closed-cluim reviews).
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|EN232). For scholarship describing the effects of organization on behavior, sce V. Lee Hamilton & Joseph Sanders, Re-
sponsibility and Risk in Organizational Crimes of Obedience, 14 Res. Org. Behav. 49 (1992); and David Luban et al.,
Moral Responsibility in the Age of Bureaucracy. 90 Mich. L. Rev, 2348 [1992).

|FN233], See, e.g., Michael K, Brown, Working the Street: Police Discretion and the Dilemmas of Reform (1981);
Jerome H. Skolnick & James I, Fyfe, Above the Law: Police and the Excessive Use of Force {1993); James Q. Wilson,
Varieties of Police Behavior: The Management of Law and Qrder in Eight Communities (1978); Robert E. Worden, The
Causes of Police Brutality: Theery and Evidence on Palice Use of Force, in Police Violence, supm note 207, at 23.

[FNZ34). See, e.g., Schuck, supra nots 25; Armacost, supra note 205; Rudovsky, supra note 150,

[FN235). Sce Schuck, supra note 25; Armacost, supra note 205; Rudovsky, supra note 150. For similar arguments in the
medical malpractice context, see Weiler, supra note 226; and Mello & Brennan, supra note 210, at 1623-24.

|FN236], See supra note 224 and accompanying text,
[EN237]. See supra note 71 and accompanying text,

{FN238|. See, .., Paul Barach & Stephen .. Small, Reporling and Preventing Medical Mishaps: Lessons from Non-
Medical Near Miss Reporting Systems. 320 British Med. J. 75% (2000) {describing “‘near-miss” reporting systems ir avi-
ation, petrochemnical processing. steel production, and nuclear power); Tom Kontogiannis & Stathis Malakis, A Proactive
Approach to Homan Error Detection and Identification in Avinticn and Air Teaffic Contral, 47 Safety Sci. 693 {2009);
Bryun A. Liung, Errar in Medicine: Legul Impediments 1o U.5. Reform, 24 J. Health Pol., Pol'y & L. 27, 29-31 (1999% 1.
Bryan Sexton ¢t al., Ecror. Stress, and Teamwork in Medicine and Aviation: Cross Sectional Sarveys, 320 British Med. J.
745 (2000).

[FN239|, Randall R. Bovhjerg ct al., Paths to Reducing Medical Injury: Prefessionnl Liability and Discipline vs, Patient
Safety--and the Need for a Third Wy, 29 I. L., Med. & Ethics 369, 374 (2001); sce also Liang. supra note 238, at 39
{“[Plhysicians with tori liabilily concems may be hesitant to reporl adverse events and medical errors [or fear 1hat
plaimiffs' attorneys will have access to this information, thus exposing physicians to liability.”); William M. Sage, Unfin-
ished Business: How Litigation Relates to Health Care Regulation, 28 J. Health Pol., Pol'y & L. 387, 407 (2003)
(“Patient safety advocates beljeve that fear of liligation discourages veluntary reporting of near-misses by physicians and
compromises efforts to ascertain root causes of medical erors.”), But see David A. Hyman & Charles Silver, The Pour
State of Health Cure Quality in the U.8.: 1s Malpractice Liubility Part of the Problem ol Part of the Solutien?. 90 Corneil
L. Rev. 393, 894 (2005) { *[T]here is no foundation for the widely held belicf that fear of malpractice linbility impedes
efforts to improve the relinbility of health cure delivery systems.”).

[FN240), See Douglas W, Perez & William Ker Muir, Administrative Review of Alleged Police Brutality. in Folice Viol-
ence, supra note 207, at 213, 231-32.

[FN241). See Schwartz, supra note 13, at Part LD (describing these types of implementation problems).
[FN242], See LASD 15th Semiannual Report, supra note B2, at 53.
[FN243]. See Schwartz, supra note 13, at 1065-66.

[FN244], See id. ac 1064,
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[FN245). Chasse Report, supra note 24, al 22-24.

[EN246]. See id. at 23.

[FIN247]. See supra note 204.

|FN 248}, See generally Schwartz, supra note 13, at pt. IL.D.
[FN249). See id. at 1063-64 (citing examples).

[FM250]. See, e.g., City of Moutetey v. Del Monte Dunes, 526 LS. 637, 727 (1999} (Scalia, J., concurdng) (writing that
£1983 “i5 designed to provide compensation for injucies arising from the viclation of legal duties and thereby, of course,
te deter Euture violations™ (citation omitted)); City of Riverside v. Rivera, 477 U.S. 561, 575 (1986) (“[T|he damages a
plaintiff recovers contributes significantly to the deterrence of civil rights violations.™); Memiphis Crity. Sch. Dist. v,
Stachura, 477 U.8. 299, M7 (19%6) {*[D]eterrence...operales through the mechanism of damages that are compensalory.”
(ernphasis omitted)). For scholarly discussions of lawsuits as a financial deterrent, see, for example. Fallon & Meltzer,
supra note 25. Some have noted, however, that other types of pressures associated with lawsuits can influence behavier.
Myriam Gilles has peinted out that information revealed during litigation, press attention, and the symbolic power of
judgment can have A deterrent offect, See Gilles, supra note 25. Severnl have alse pointed cut that individeal officers may
be deterred by the stresses of defending oneself. See, e.g., Bogun v. Scolt-Hurris, 323 ULS, 44, 50-54 ([993); Gilles.
supra note 25, at 854-55; Jobn C. Jeffies, Ir., In Praise of the Eleventh Amendment and Scction 1953, 84 Va. L. Rev, 47,
50-51 (1998).

[FN251]. See Schuck. supra note 25, at 125 (arguing that government officials may tolerate officer misconduct to further
“goals such as crime contral, intelligence-gathering. or preservation of neighborhood schools,” “{blureaucratic needs.”
and *[a)dminisiralive imperatives'™); Armacast, supra note 205. al 475 {arguing that officials may tolerate police miscon-
duct hat reduces crime); Levinson, supra note 25, al 345 {arguing that “[g]overnment actors yespond te political incent-
ives, not financial enes” {emphasis added)).

{FN252]. See supra noles 37, 44, and 64 [or descriptions of the scandals that led to independent oversight of the LASD.
the Seattle police depariment, and the Chicago police department, respectively.

{1'N253]). See supra notes 24-25 [or representative scholarship in this area.

|FN254]. This is the type of weighing assumed in many accaunts of law enforcement decision-making, even as scholars
differ about the precise incentives that guide those decisions. See, e.g., Levinson, supra note 25.

|FN255). See supra note 81 and zccompanying text,
1EN236], See supra note 78 and accompanying lext.,

{FFN257]. Wendy Wagner, Stubborn Information Problems & the Regulatory Benefits of Gun Litigation, in Suing the
Gun Industry 271 (Timothy D. Lytton ed., 2007).

|FN258]. See, e.g.. Timothy D. Lytton, Using Tart Eitigation to Bulance Regulatory Polivy Making: Evaluating Climate-
Change Litigation in Light of Lessens from Gun-Industty and Clergy-Sexual-Abuse Lawsuity, 86 Tex. L. Hev. 1837
{2008); Wendy Wagner, When AN Else Fails: Regulating Risky Products Through Tort Litigation, 95 Gea. L.J. 693
12007,
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[EN254], Sec, &g, Gilles, supra nole 25.

|FN26Gl. See supra Part 111

iFN26!11]. See supra Part 1L

{EN262]. LASD 15th Semiannual Report, supra note 82, at 8L,
[EN263]. Id- at 84.

IFN2G4), See Telephone Interview with Kathryn Olson, supra nolc 35 (referring to a paper given by an official in the Eu-
gene. Oregon, police department).

[FN265), See, e.g., Theodore Eisenberp, Section 1983: Doctrinal Foundations and an Empirical Study, 67 Cornell L.
Rev. 482 (1982) [hereinafter Eisenberg, Section 1983] (studying filing rates and outcomes of §1983 cases in the Central
Diswiet of Californin); Theodore Eisenbarg & Stewart Schwab, The Roulily of Constitntional Tont Litigtion. 72 Comel?
L. Rev. 641 (1987} (studying a larger sample of §1983 cases filed in the Ceniral District of California). Severnl of the
studies focus only on civil rights claims filed by inmates. See, e.g., Darrell L. Ross, Emerging Trends in Correctional
Civil Liability Cases: A Content Analysis of Federal Court Decisions of Title 42 United Sizes Code Section 1983:
1970-1994, 25 T. Crim. Just. 50F {1997); William Bennett Tumner, When Prisoners Sue: A Study of Prisoner Section 1983
Suits in the Federal Courts, 92 Harv. L. Rev. 610 (1979). These studies are generally focused on examining the extent to
which civil rights actions have imposed a burden on the courts, as opposed to the uaderlying merits of the ¢luims,

[FN26G6|. See, ¢.g., Eisenberg, Section 1983, supra note 265, at 537-38 (concluding, following a review of casas brought
in Los Angeles, that “section 1953 cases usually involve important constisutional claims™ and, “[a]s is true of nonprison-
er cases, most prisoner section 1983 complaints were not plainly triviak sssertions implicating little or no federal in-
terest,” but abserving that “[tThe ultimate truth or falsity of allegaticns in section 1283 cases...is not yet o debated issue™);
Henry F. Fradella, 1o Search of Meritorivus Claims: & Study of the Provessing of Prisoner Cuses in a Federul District
Court. 21 Just. Sys. ). 23, 46-17 (1999) (finding that oniy six of 290 claims in 200 randomly selected cases were
“facwelly absurd”™); iviargo Schlanger, Inmate Liligalion, 116 klarv. L. Rev, 1535, 1572 (2003) (concluding that the len
most often litigated issues “moestly concern real hardships inherent in prison ife, net peanut butter™).

|FN207|. Although one study teparts that less than one percent of people who believe police mistreated them sue, BIS
2002 Stwdy, supra note 129, we do net know how frequertly people whose rights have actually been viclated by the po-
lice decide 1o sue. Similar analyses have successfully been conducted to determine, for example, the frequency with
which victims of medical error sue. See Studdent et al., supra note 186. For = description of the many gaps in cur inform-
ation about polive uses of force, see Michael R. Smith, Toward a Natonal Use-Of-Foree Data Collection System: One
Small (and Focused) Step Is Better Than u Giant Leap, 7 Criminology & Pub. Pol'y 619 (2008).

LFN263]. Although the stadies cited supra note 265 exomine the frequency with which civil rights cases are dismissed,
these studies do not evaluate whether the “right” cutcoms was reached.

|FN26Y], See, .p,, Schlanger, supra note 266, at 1613-14 (2003} {observing 1hal inmates with attorneys have a higher
suceess rate than pro s¢ nmates, but concluding that “without data there is really no way to know which effect domin-
ates--the depression of success rates because lawyers are not available, or the absence of lawyers because the cases are
not very good cases” {footmote omitted)); sze also Victor E. Kappeler et al., A Content Analysis of Pelice Civil Liability
Cases: Decisions of the Federal District Courts, 1978-1990, 21 J. Crim. Just. 325, 333 (1993) (finding that procedural
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safepuards cause defendants to win $1983 cases more often than they would if plaintiffs and defendants were on “equal
footing" procedurnlly).

[FN27%). For the frequency with which wrongfully injured people sue, sée supra note 185, For the ¢ormelation betwsen
damages awarded and anderlying harms, see supra note 208, For the frequency with which the “right” result seewrs in
medical-malpraciice cases, see, for example, Frank A. Sloan et al., Suing For Medical Malpractice 166-68 {1993)
(finding comelation between actual oulcomes of ¢ases and independent evaluations of medical liability); Henry S. Farber
& Michelle . White, Medical Malpractice: An Empirical Examination of the Litigation Process, 22 Rand J. Econ. 199,
199 (1991) {finding that negligence is an “extremely important determinant of defendants’ medical malpractice labil-
ity™); Pravid M. Studdert et al., Claims, Errors and Compensation Payments in Medical Malpractice Litigation, 354 New
Eng, J. Med, 2024 (2006) (presentiog u study of closed-cluim files thut found that the “right” reselt wus renched about
seventy-three percent of the time and finding that false negatives were 1.6 times more likely than false positives); and
Mark I. Taragin et al., The Infiuence of Standard of Care and Severity of Injury on the Resolution of Medical Malprac-
tice Claims, 117 Ancals [nternal Med. 780 (1892} (finding thal payments iz unmeritorious medical malpractice cases are
rare).

[FN271]. See Steven Suydam ¢l al,, Patient Safety Data Sharing and Protection from Legal Discovery, in Advances in
Patient Safety: From Research to Implementation 361 (Kerm Henriksen et al. eds., 2005) (describing existing discovery
protections for palieht safety efforts): Alan Levin, FAA Emror-Reporiing Program Reveals Hazards, Yields Fixes, USA
Today, Apr. 5, 2016, at Al (describing new FAA reporting program that provides immunity to reporters for all but the
mest sericus lapses). ’

|EM272], Baragher v, City of Bora Riwon, 524 U5, 775, 307 (15938).
[BM273], WS, Senenclng Guidelines Manoal $8C2.5¢(0 (2006

[FN274]. A more uggressive approach would impose an affirmative obligaticn on pelice departments to gather and ana-
lyze litigation data, Sce, e.g., Hazel Glenn Beh, Municipal Liability for Failure w fnvestigate Citizen Complaiots Against
Pelice, 25 Fordhany Ur. L., 209, 239 (1998); see alse In ve Caremark Int'l Derivative Litiz., 698 A.2d 459 (Del. Ch.
19%6) (creating an affirmative obligation for boards of directors to ereate compliance mechanisms),
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May 5, 2014

The New York Civil Liberties Union respectfully submits the following testimony
regarding the Council’s consideration of Intro. 119, which would require the NYPD Inspector
General to submit quarterly reports of the number and disposition of civil actions filed against
the police department.

With 50,000 members and supporters, the New York Civil Liberties Union (NYCLU) is
the foremost defender of civil liberties and civil rights in New York State and a longstanding
advocate for government transparency and oversight of police practices. We are pleased to
support this bill to require the Inspector General to provide reports of civil actions against the
NYPD, as a mechanism for permitting public oversight of activities by police officers that
subject the City to liability.

I Introduction

We applaud the Council’s work to create the office of NYPD Inspector General (IG) in
2013 by passing the NYPD Oversight Act (Local Law 70, 2013). Alleged patterns of police
violence, racial profiling, discourtesy, and unprofessional conduct were too often ignored during
the Bloomberg “Stop and Frisk” era, when the focus was more often on individual bad actors.
And though the political climate has shifted, the Council has an obligation to ensure that the will
to improve oversight and accountability of the NYPD outlasts the current administration and
Council terms. We believe Intro. 119 is a part of creating that foundation, but only a part. We
hope the Council will continue to explore ways to maximize the impact of the NYPD IG and
hold the NYPD accountable.



In our testimony today, we make three recommendations:

1. We recommend that the Council create a mechanism to seek further investigation by
the IG where the reports issued under Intro. 119 reveal patterns of misconduct, abuse,
mismanagement, or other issues.

2. We urge the Council to use its oversight authority to ensure the NYPD IG dedicates
proper focus and resources to systemic issues within the NYPD, rather than
individual allegations of wrongdoing.

3. We recommend the Council begin to think more broadly about creating a lasting
culture of transparency at the NYPD, including, for example, ensuring compliance
with the City’s Open Data Law and requiring public reporting of data generated by
non-criminal summonses.

II. Investigating Patterns of Misconduct

The NYCLU wholeheartedly supports the City taking a closer look at civil complaints for
what they can reveal about policing. For many years, advocates have urged the NYPD to adopt
an “early warning system” to alert police supervisors of patterns of misconduct among officers.
Where individual officers really are “bad apples,” it is incumbent on the Department to recognize
and address that fact as early as possible, to reduce the risk to New Yorkers who come into
contact with those officers. Monitoring of civil complaints is not a substitute for, but can be an
important supplement to, that early warning system.

While the filing of civil lawsuits is not proof of officer misconduct or structural failures,
the IG must use his investigation powers and authority to look beyond the numbers and seek out
patterns that require decisive action. The Council must be willing to hold hearings to examine
this information and to press the IG to take on meaningful investigations.

1L Guarding the Inspector General’s Mandate

In 2007, the NYCLU issued a report, “Mission Failure,” that documented the many ways
the Civilian Complaint Review Board (CCRB) was not living up to its promise to bring
transparency and accountability to police practices. One of the primary failures was the CCRB’s
inability or reluctance to recognize systemic issues revealed by repeated individual complaints,
though it was well-positioned to make those connections. In 2013, we issued another report,
“Beyond Deliberate Indifference: An NYPD for All New Yorkers,” that sadly demonstrated the
continuation of those same issues at the CCRB.

Until creation of the NYPD IG last fall, systemic oversight of NYPD policies and
practices did not exist. The City Council fought hard to create the office of the IG, and it must
keep focus on the mission, operations, and evaluation of that office moving forward. While Intro.
119 brings a much needed level of oversight to one aspect of the police department, we caution
that the resources of the IG must be preserved for investigations into systemic issues within the
police department, and not diverted into investigations against individual police officers, even in
egregious cases.

Among police reform advocates, the creation of the IG signaled the City’s recognition
that systemic issues of training, supervision, and choices about policing tactics were causing real
harm to New York communities. Those system-level decisions could not be addressed through



IAB or CCRB investigations, and until the passage of the Community Safety Act (Local Law 71,
2013), were difficult to address in the courts. Investigating and scrutinizing those issues will
always be less politically popular than sorting out “good” from “bad” police officers. The office
must not become redundant of the Internal Affairs Bureau (IAB) or CCRB, both agencies that
investigate allegations of wrongdoing by individual officers.

Where the system itself is broken, even good officers cannot redeem it. The Committee
on Oversight and Investigations has the responsibility to ensure that the IG lives up to its
mandate, focusing resources on investigation of systemic flaws and not individual wrongdoing.
We recommend the Committee review carefully all reports issued by the IG, and be on alert for
circumstances where more decisive action is warranted. We also recommend the Council use its
oversight powers over the Department of Investigations and NYPD IG to be vigilant against a de
facto shift in the IG’s mission.

V. Additional Areas for Consideration

Finally, we recommend the Council take this opportunity to examine other areas of police
practice that remain hidden from public scrutiny, particularly in this moment, when a new
administration has yet to write its policing philosophy in stone. The NYPD has historically been
one of the most resistant city agencies when it comes to transparency. It is time for a change.

To begin with, the NYPD remains egregiously out of compliance with the New York
City Open Data Law (Local Law 11, 2012). This law demonstrated great leadership and vision
by the City Council, and has the potential to create one of the most powerful open government
programs in the nation. The law requires government agencies to upload all databases maintained
by the agency to a publicly accessible web portal, in a format that is easy to download and easy
for technologists and programmers to make use of. Currently, the majority of NYPD databases
are not posted to the Open Government portal at all. Those that are available are locked into .pdf
format, which is not permitted under the law, and which defeats the “open’ format of the portal.
The NYPD must be made to comply with this mandate.

As another example, aggressive NYPD enforcement of non-criminal violations continues
to impact police-community relations but is hidden from public scrutiny. Officers can issue a
summons for non-criminal wrongdoing, such as violation of the open container law, riding a
bicycle on the sidewalk, or engaging in “disorderly conduct.” During the Bloomberg
administration, the Department issued more than six million of these summonses, which can
result in serious collateral consequences for people, including fines and even jail time. As with
the Stop and Frisk program, advocates believe the NYPD may unfairly enforce these non-
criminal violations against communities of color (preliminary data suggests that black and Latino
New Yorkers have received nearly 2/3 of these summonses in some years).

Yet there is no public reporting of the race or other demographic information about New
Yorkers who receive criminal court summonses from the NYPD. As it was during our City’s
reckoning with the Stop and Frisk program, it is imperative that policymakers and the public
have the opportunity to examine demographic information and think critically about maintaining
safety in a way that is healthy for all communities. The NYCLU would be pleased to assist the
Council in obtaining current information on summonses and exploring a program to require the
regular reporting of that information.



These are just two examples of the failure of a culture of transparency to take hold at the
NYPD. We hope the Council will continue building a solid foundation of transparency that will
outlast individual elected officials, and will ensure the NYPD works for all communities across
the City.

We thank the Council for its dedication to bringing oversight and accountability to the
operations of the NYPD and we hope there will be more improvements to come. In the name of
promoting greater transparency and accountability to the community, we trust the IG and the
Council will make the reports generated under Intro. 119 available publicly. We look forward to
working with you to bring lasting change to New York City.
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Int. 0119-2014

Requiring the Inspector General of the NYPD to submit quarterly reports to the city
council, comptroller and civilian complaint review board detailing the number and
disposition of civil actions filed against the NYPD

The New York City Affairs Committee of the New York City Bar Association
respectfully submits this testimony in support of Int. 0119-2014, which would require that the
NYPD’s Inspector General submit quarterly reports to the City Council, Comptroller, and
Civilian Complaint Review Board. These reports would include information regarding the
number and disposition of civil actions filed against the NYPD or individual police officers, as
well as information regarding the officers against whom the actions have been asserted, such as
number of years of service, precinct affiliation, and past civil actions alleging misconduct by
those same officers.!

In Fiscal Year 2010, the City paid out $137.3 million in settlements and judgments for
claims against police officers.? In Fiscal Year 2011, the total soared to $185.6 million.® In a
single year, tort claims against the NYPD — an overwhelming majority of which consist of claims
for civil rights violations — increased by an astounding 35%.* In 2012 the City paid out $151.9
million in settlements and judgments for claims against police officers - the amount was a slight
decrease from 2011, but still an enormous sum.

! The bill provides that “[n]othing in this section shall require the reporting of any record that is confidential
pursuant to section 50-a of the civil rights law” which refers to a police officer’s personnel record.

% Claims Report Fiscal Year 2011, City of New York, Office of the Comptroller, Dec. 27, 2012, available at
http://www.comptroller.nyc.gov/bureaus/bla/pdf/2012 Claims_Report.pdf (last visited May 1, 2014).
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Despite the huge sums paid out to victims, the information on these awards does not seem
to be utilized to deter the very police misconduct responsible for precipitating them. To the
contrary, the dramatic increase in the sum the City has paid each year clamors for reform. In
2000, the City Bar released a report that addressed this very issue: “The Failure of Civil
Damages Claims to Modify Police Practices, and Recommendations for Change.”®> A copy of
that report is appended to this testimony. It is telling that the issue was of serious concern in
2000, and yet the total paid to resolve NYPD cases in the five years prior to that report was $140
million; in contrast, payments in the past five years exceed $700 million, a five-fold increase.

Then, as now, the NYPD should be giving more attention to the civil cases brought
against police officers as part of its routine job performance and discipline reviews. Requiring
the reporting called for in Int. 119 should yield immediate benefits, including: (1) allowing the
NYPD to identify those officers with a possible propensity for violating and/or disregarding New
Yorkers’ civil rights; (2) notifying and deterring repeat offenders by marking their personnel
files; and (3) assisting the NYPD in unearthing practices among officers or department-wide
policies that precipitate recurring misconduct.

In addition, the data should be used by the NYPD to further analyze the information
provided in the reports so that targeted changes can be made to reduce the incidents of police
misconduct and the number of cases brought as a result. For example, officers with claims
against them should have the cases noted in their personnel files. In addition, the NYPD should
be tracking trends in the location and types of suits being brought, to help identify systemic
problems, including where training lapses may exist. Rigorous use of this information will not
only result in a reduction of suits brought, and judgments paid, to settle police misconduct cases,
but it will also help to increase the public trust in the City’s police department.

Tracking allegations of police misconduct has proven effective at curbing abuses and
forestalling future suits. For instance, when the Los Angeles County Sheriff’s Department began
tracking lawsuit filed against its deputies in the aftermath of the Rodney King assault, recidivism
among offending deputy sheriffs plummeted. The precipitous drop saved Los Angeles County
$30 million from 1992 to 1996.°

While we support the proposed legislation, we recommend that the bill be amended to
require that a redacted version of these reports, with identification of individual officers
removed, be made public. As the NYPD continues to take steps to increase the transparency of
its actions and improve relationships with the community, it is important that these reports be
made available to the very public the NYPD is trying to better protect. Access to these reports
will not only allow for an open dialogue on how to reduce and better handle these lawsuits, but it

® New York City Affairs Committee, The Failure of Civil Damages Claims to Modify Police Practices, and
Recommendations for Change, New York City Bar Association, March 2000, available at
http://wwwz2.nycbar.org/Publications/reports/show_html.php?rid=32 (last visited May 1, 2014).

® The Los Angeles County Sheriff’s Department Seventh Semiannual Report, Special Counsel Merrick J. Bobb &
Staff, April 1997, 53, http://www.comptroller.nyc.gov/bureaus/bla/pdf/2012_Claims_Report.pdf (last visited May 2,
2014).
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will foster a sense of public accountability for the City’s police department and its officers. That
being said, it is vitally important that the reports be properly redacted so as not to compromise
the identities of any officers. However, such redactions should not in any way compromise the
overall purpose and objective of the reports, which is to provide public disclosure and
accountability, and to encourage the NYPD and its officers to improve policing efforts.

By tracking and monitoring claims against police officers, the NYPD can identify
problem officers, discern patterns of misconduct, identify better training opportunities, and take
corrective action accordingly. Such benefits not only promise to reduce the fiscal costs lawsuits
exact but also to bolster the public’s confidence and trust in the NYPD.



THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK
COMMITTEE ON NEW YORK CITY AFFAIRS

The Failure of Civil Damages Claimsto M odify Police Practices,
and Recommendations for Change

There is constant debate in this City, both in its political institutions and in the press, about
police accountability to the public for violations of civil rights. The Civilian Complaint Review
Board, an independent body to investigate civilian complaints against the police, has been
criticized as insufficiently vigorous in pursuing and substantiating complaints against police; and
in the cases in which citizens' complaints are substantiated, the Police Commissioner has been
criticized for failing to act to discipline the officers involved.

It is not our purpose to enter into the merits of the ongoing controversy concerning the
adequacy of administrative measures of discipline, but instead to call attention to an additional,
generally neglected source of police accountability to the public, and to propose changes that
will serve to make the legal process as a whole more effective both in reducing the amount of
damages paid out of public funds and in controlling police abuses. That source of accountability
is the tort system - the damages paid by the city for the injuries allegedly inflicted by police
officers.

Under the terms of New York State's General Municipal Law, the City is obligated to supply
counsel and pay the damages for civil claims against its employees, including police officers,
when the employee "was acting within the scope of his public employment and in the discharge
of his duties and was not in violation of any rule or regulation of his agency;"* the Corporation
Counsel interprets this provision in such a way as to supply counsel and indemnify police
officers in the overwhelming majority of civil claims. Furthermore, as a self-insurer, the City
pays such claims directly out of its fiscal resources. Thus the municipality pays nearly all the
damages arising out of claims of abuse by police officers.

The City paid a total of $140 million in damages for alleged police abuses, through
settlements as well as litigated judgments, between the 1994-95 and 1998-99 fiscal years.? By
contrast, in the five years 1988-92, the City paid out $45.5 million for similar cases. Despite the
substantial sums involved, there is no showing that either the police department or the City
administration has made systematic use of the facts or results in such cases either in connection
with the discipline of individual police officers or in the shaping of police department policy.
Thus the tort system is failing in one of its principal purposes, to shape the actions of those
officials on whose behalf damages are paid.

LNYS Gen. Mun. Law sec. 50-k.

2 K. Flynn, "Record Payout in Settlements against Police," New York Times Oct. 1, 1999. This figure reflects recent
increased efforts by the Office of the Corporation Counsel to settle cases.



The Office of the Comptroller, the City's fiscal officer, has for nearly a decade been urging
the police to make use of data from civil tort claims for purposes of discipline and policy. In
February 1992, the office of then Comptroller Elizabeth Holtzman made a study of cases in
which damages had been paid for police abuses; she recommended that the NYPD:

e monitor claims and lawsuits involving charges of police misconduct in addition to
complaints filed with the Civilian Complaint Review Board and correlate the data
from all three sources;

o use the data from claims and lawsuits, as well as from civilian complaints, to identify
and correct problems in training or other procedures and policies; and identify
individual police officers and take appropriate follow-up action, including additional
training or other assistance;

e use the information from police misconduct cases to improve the function of the
NYPD, reduce claims and save the City money.

Talks were held between the police and the Comptroller in the effort to implement these
recommendations, but so far as this Committee has been able to determine, the recommendations
were not followed.

In 1999, Comptroller Alan Hevesi, in a memo of April 12 to Police Commissioner Safir,
recommended that the NYPD "review settled claims data™ in the following terms:

In FY 98, we paid out $28.3 million for police action claims. Although
most of these claims are settled by the Comptroller's Office and
Corporation Counsel without a direct admission of guilt on the part of the
police officers(s) involved, there is enough evidence collected to
convince the City that the plaintiff has a serious case. The police
department should analyze these settled claims, and take steps to review
the officers' performance and propensity to commit acts of excessive
force

Mr. Hevesi has remarked that "there is a total disconnect™ between the settlements of civil claims
and police department action; such matters are ordinarily not even noted in an officer's personnel
file.® As a result, the NYPD does not learn of potential problem officers, fails to take curative
action, and not infrequently fosters a situation in which an officer will engage in another act of
violation, resulting in harm to another person and further damages from the City. More
important, study of a large number of cases might well reveal patterns of misconduct against
which the NYPD could and should take systematic management action. The City's Commission
to Combat Police Corruption recently recommended that "...in cases where Law Department
attorneys intend to settle claims or there are adverse judgments involving police officers because
of liability for excessive force or other misconduct, such reporting can lead the [police]

* Ibid.



Department to take training or disciplinary measures to address the problem."* Most important,

the present policy, in place for years, has resulted in a situation in which the City consistently
misses opportunities to increase the protection of the rights of persons in the city and to reduce
injuries that poison the relations between police and citizen and in doing so saving millions of
dollars.

The Law Department, which usually represents the defendants, including the City itself
and/or its employees, has suggested that, because the vast majority of police abuse claims are
settled, it might be a mistake to try to draw conclusions concerning liability or policy from the
results.® The defendants usually do not admit liability in a settlement, and cases may be settled
merely upon an estimate of the risks involved in the litigation, rather than because of the intrinsic
merits of the claim. Nevertheless, it appears to be the case that the City and its Police
Department (NYPD) can make judgments about the behavior of individual officers based on
their investigations of cases, and that more general conclusions could be drawn from a range of
cases. A memo of the facts is made as a basis for a recommendation of settlement in a tort case,
and as a result, the City usually does have an informed opinion concerning the actual liability of
the officers and the City from its own investigation of the case. Narrative accounts of cases,
based upon sometimes undisputed facts, both by the Comptroller and in news accounts, indicate
that some very serious abuses have passed through the tort system without any action by the
NYPD. For example, in 1995, the city paid $16.6 million in a case where a man was left a
quadriplegic after police allegedly slammed his head into a door with such force that it crushed
his spine. The police officers involved were apparently never disciplined.®

We understand that the Law Department now regularly provides a data printout of case
filings to the NYPD. In addition, the Law Department submits a detailed lawyer-client
memorandum to the NYPD on cases which, in the Law Department's view, might result in a
payment of damages of $250,000 or more. While clearly a highly useful procedure, the cases on
which memoranda are prepared represent only one or two percent of the cases filed, too small a
number, in our view, to provide sufficient information on patterns of conduct by officer, by
precinct or by the NYPD in general.

We recognize that the preparation of additional memoranda will entail a significant degree of
effort, and perhaps additional expenditures by the law department. However, we believe that the
extra effort and cost is more than justified:

e whatever can be learned about the practices of one, some or many police officers that
can be used by the NYPD to better train, manage and discipline wrongful conduct
will result should result in enough savings -- given the magnitude of the sums paid in
damages -- to more than offset the increased resources devoted to reporting;

* NYC Commission to Combat Police Corruption, “The New York City Police Department's Disciplinary System: A
Review of the Department's December 1996 False Statement Policy" August 1999 p.35.

> Ibid.
® D. Sontag and D. Barry, "The Price of Brutality: A Special Report,” New York Times Sept. 17, 1997



e beyond the cost saving, any changes that will reduce the friction between the NYPD
and much of the City's population, or improve public confidence in the behavior and
judgment of police officers, would provide far more than monetary benefits. This, of
course, depends on whether the NYPD effectively utilizes the information provided.

We are not suggesting that there be a specific dollar value of a case above which a report
should be provided to the NYPD. We are persuaded that dollar value can be a misleading
indicator of which cases would be most instructive to the NYPD, inasmuch as the age, status and
condition of the victim is a major determinant of this value, often regardless of the culpability of
the offending officer's conduct. However, there are factors that can be used to separate cases
which may be frivolous or of relatively little merit:

e level of culpability of the officer

e some evidence of a pattern of conduct of an officer or group of officers, or a precinct
e some corroborative evidence of misconduct

e severity of harm to the victim.

In response to this approach, the argument may be made that, since so many cases are settled
and many, in the judgment of the Law Department, may have questionable value, the tort system
essentially should not serve as the warning device in police cases that it so pervasively serves.
We cannot accept that argument. At any one time, there may be 7,000 cases of police misconduct
pending against the City. That is simply too large a number to ignore, particularly since the tort
system is the only means available for people who seek monetary compensation for injuries
resulting from police misconduct. The fact that one case is settled for a small amount may not be
significant, but the fact that several cases are brought against the same officer, or many cases
may involve officers of the same precinct, or a substantial number are brought with regard to a
particular practice, may be of great significance, even if all the resulting judgments are relatively
small. Moreover, the public needs assurances that any patterns of misconduct or instances of
egregious misconduct, however brought to the City's attention, are dealt with seriously and
effectively by the agencies involved, and this is perhaps most true in the case of the NYPD, with
the enormous authority it wields over the population.

Recent changes in the way that civil claims for police abuses in Los Angeles, California, in
both the city and the county, are being handled suggest that a reform in the relations between the
tort system and the management of the police in New York City is overdue and will result in
substantial benefits to the city. Following the notorious beating of Rodney King in 1991, the
Christopher Commission examined all civil cases alleging the use of excessive force by the Los
Angeles Police Department (the city police) in which there was a payment in excess of $15,000.
The Commission found disturbing patterns of abuse and failure to discipline officers for such
abuses. The Commission recommended:’

" Report of the Independent Commission on the LA Police Department p. 63 (1991).



LAPD management must recognize that the problem of litigation is a
reflection of the more fundamental problem of excessive force, not in all
cases to be sure, but in far too many of them. Prompt investigation and
discipline, if appropriate, should be pursued. Information about officers'
conduct that becomes available in the litigation should be used in
evaluating those officers. Conduct that results in large settlements or
judgments, including punitive damages awarded on the basis of egregious
or intentional misconduct, should be carefully studied to determine what
went wrong and why. In addition, the Department, in conjunction with the
City Attorney's office and other interested bodies of City government,
might consider arbitration or mediation of claims that are not routinely
denied and often lead to more expensive litigation.

According to later reports, these recommendations are being implemented.

The experience in Los Angeles County, outside the confines of the city, with the LA Sheriff's
Department, is still more revealing. The Special Counsel to the County and its Board of
Supervisors examined the records of civil cases alleging brutality by deputy sheriffs during a
period of five years, and found that there were certain repetitive fact situations that gave rise to
litigation and to a serious risk of loss on behalf of the county. As a result, measures were taken
both in policy and in training to reduce the risk of such cases recurring. At present, the county
has a system for tracking new litigations, to determine the officer's record and to introduce
information concerning the case into the department's records. Whenever there is a substantial
settlement, the Sheriff's Department is required to submit a report setting forth what the
department is doing to minimize the risk of repetition, through changes in procedure and/or
training. Furthermore, the corrective action report and the county counsel's recommendation for a
settlement are public records. As a result, the number of such cases filed dropped dramatically,
and the Special Counsel has estimated that the county saved $30 million between 1992 and 1996.

We note that the actions taken in Los Angeles go beyond those recommended from time to
time by the Office of the Comptroller here in New York. The Comptroller has recommended
only that the NYPD track civil cases involving alleged police abuses and make more systematic
use of the results. It would appear that continued recommendations that the NYPD, acting alone,
take action to integrate the information offered by civil claims are inadequate; the onus to make
use of the results of legal claims that have been litigated by the City's lawyers and settled with
the consent of the Comptroller should not be placed on the police department alone. The
systematic use of such information would be a change in policy by the City that should be
carried out by the Corporation Counsel, the Comptroller and the NYPD acting jointly.

Based upon the repeated recommendations of the Office of the Comptroller of the City of
New York, on the continued rise in damage payments for alleged police abuses in our city, and
upon the experience in Los Angeles, our Committee recommends the following:

1. The Comptroller and Law Department should study police misconduct cases over the last
five years to identify patterns and general issues, and make recommendations for the
NYPD to consider.



2. The above two agencies and the NYPD should form a liaison team, and the NYPD should
appoint a specially-designated liaison officer to carry out NYPD's responsibilities under
this proposal.

3. The Law Department should report the filing of a case to the NYPD liaison officer, who
should maintain a databank on these cases, assess the claim and report back to the Law
Department. Officers with three or more claims against them should have the cases noted
in their personnel files.

4. The three agencies, working together, should develop criteria for determining when a
case should be reported in detail by the Law Department to the NYPD. The criteria
should include: level of culpability of the officer; some evidence of a pattern of conduct;
some corroboration of the misconduct; and degree of harm to the victim. When a police
misconduct case is identified that meets these criteria, a report on the matter should be
prepared by the Law Department and sent to the NYPD and the Comptroller. The NYPD
liaison officer should prepare a response to the report indicating whether there have been
other settlements or judgments with regard to the officer in question, and what action was
taken with regard to the officer or what change in policy or procedure has resulted, or is
to be implemented. The amount of damages paid in a matter should be entered on the
officer's record.

5. The liaison team should review reports every six months and analyze trends or other data
from these actions to identify appropriate changes in policy or procedure. The team
should also follow up with NYPD concerning actions taken with regard to the officers
involved and with regard to training or other systemic improvements that had been
recommended previously. The team should issue a report with recommendations, and a
redacted version of this report, with identification of individual officers removed, should
be made public.

6. The Comptroller should issue an annual report, by March 31 of the year following, with
data on police conduct cases brought and settled, judgments rendered, and amount paid
out. This report should be made public.

In the view of this Committee, the recommendations set forth above are essential. At present,
it appears that the NYPD is failing to take curative measures and to implement changes in
training and practices that would be revealed as necessary by a systematic study of past and
present claims for damages. Thus the tort system is failing in one of its basic purposes, to modify
the conduct of persons and organizations found liable. Most important, a change in the present
policy, through which the NYPD and other parts of the City administration would make a
systematic study of police abuses revealed through the litigation of civil claims in the Law
Department and inform the public of resulting steps taken, would reduce the number of claims,
increase the protections of the rights of persons in New York City, improve police-community
relations and save the City and ultimately the taxpayers many millions of dollars.

March, 2000
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