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ADMINISTRATIVE CODE:
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I.  Introduction
On Wednesday, December 4, 2013 the New York City Council Committee on Health, chaired by Council Member Maria del Carmen Arroyo, will consider Preconsidered Int. No. ___, a Local Law to amend the administrative code of the city of New York, in relation to the regulation of electronic cigarettes. Those invited to testify include representatives of the New York City Department of Health and Mental Hygiene (DOHMH), the New York City Department of Parks and Recreation, the New York City Department of Transportation, the Department of Consumer Affairs, public health advocates, representatives of the electronic cigarette and tobacco industries, representatives of small businesses and retailers, local chambers of commerce, local business improvement districts, consumer advocates and parks advocates. 
II.  BACKGROUND
Electronic cigarettes are electronic devices that deliver nicotine, flavor, and other chemicals through vaporization or aerosolization.
 Electronic cigarettes were developed near the turn of this century and were first patented in the European Union before being introduced to the United States (U.S.) in 2006.
 The use of electronic cigarettes in the U.S., commonly referred to as “vaping,” has grown at a rapid pace, with sales for 2013 projected to be $1.7 billion.
 Manufacturers and proponents of electronic cigarettes claim the devices offer users a safer alternative to smoking cigarettes, as electronic cigarettes can deliver nicotine without combusting tobacco and producing smoke.
 However, some public health advocates argue that electronic cigarettes may serve as a gateway to smoking and that by offering flavored versions of the product, electronic cigarettes may hold a particular appeal to youth.
 Other proponents of regulation cite the lack of studies that affirm the safety of these products or which analyze the chemical contents of electronic cigarettes, both those inhaled by users and emitted as a byproduct of use.
 The U.S. Food and Drug Administration (FDA) and the U.S. Centers for Disease Control and Prevention (CDC) both have also expressed serious concern about electronic cigarettes,
 as have 40 State attorneys general.
  Recently, citing concern that youth use of electronic cigarettes could lead to a lifetime of addiction to nicotine, the New York City Council passed and Mayor Michael Bloomberg signed into law Local Law 94 of 2013, which raised the minimum sales age for electronic cigarettes and tobacco products from 18 to 21.

Regulation of Electronic Cigarettes in New York and at the Federal Level
The novel nature of electronic cigarettes has led many governments to wrestle with regulation of these products and whether to restrict their use. The federal government regulates and monitors tobacco products through the FDA,
 while allowing state and local governments to enact measures regarding tobacco products that are more stringent than federal requirements.
 
In 2008, the FDA moved to assert control over electronic cigarettes by detaining two shipments of the devices, preventing them from entering the U.S. on the grounds that they were not approved for sale by the agency.
 The manufacturers challenged the FDA’s seizure, while the FDA claimed it could regulate electronic cigarettes as drug delivery devices under the Food, Drug, and Cosmetic Act.
 The FDA was blocked from seizing the shipment by a federal district court, which ruled the agency could not regulate electronic cigarettes under the Food, Drug, and Cosmetic Act, but stated that the FDA could exercise regulatory power over the products pursuant to the 2009 Family Smoking Prevention and Tobacco Control Act (“Tobacco Act”).
 The United States Court of Appeals for the District of Columbia Circuit affirmed the ruling, holding that the Tobacco Act allows the FDA to regulate electronic cigarettes as “tobacco products.”
 Recently, the FDA announced that it would issue a proposed rule that would expand the definition of tobacco products, possibly resulting in new federal oversight authority of electronic cigarettes, but as of December 3, 2013, a draft of the proposed rule has not been made public.

Beyond the federal level, New York State and City have enacted laws in relation to the sale of electronic cigarettes, but not their use. New York State Public Health Law regulates smoking in public places, but defines “smoking” in a manner that does not include the use of electronic cigarettes in the law.
 In 2012, the New York State Legislature set the minimum legal sales age for electronic cigarettes at 18,
 however, as noted above, in November 2013, Mayor Bloomberg signed a law establishing a minimum sales age of 21 for electronic cigarettes sold in New York City.
 
Scientific Studies of Electronic Cigarettes 
   

Much of the debate surrounding electronic cigarettes concerns the products’ safety and effectiveness as a potential harm-reducing alternative to smoking. As the products have enjoyed mainstream success for a relatively short period of time, less than a decade, it is not clear that definitive scientific conclusions regarding electronic cigarettes have been reached.  

In 2009, the FDA’s Division of Pharmaceutical Analysis analyzed the ingredients in a sample of electronic cigarettes from two major brands.
 The FDA’s analysis found tobacco-specific impurities suspected of being harmful to humans in a majority of the samples; detectable levels of known human carcinogens in half of samples tested; and diethylene glycol, a toxic chemical used in antifreeze, in one cartridge.
 The FDA cautioned that the results “should not be used to draw conclusions about what substances are or are not present in particular electronic cigarettes or brands of electronic cigarettes.”
 While some have argued that it is too early to declare that electronic cigarettes are unsafe, others urge precautionary regulation until more is known about the product.


Following the FDA’s initial testing of a sample of electronic cigarettes, the agency has continued to express concern about their safety, contending that due to the lack of a comprehensive study of electronic cigarettes, there is no way to know whether the products are safe, what potential harmful chemicals are inhaled during their use, what nicotine levels are present in the product, and if there are any health benefits associated with their use.
 The agency also noted that flavored electronic cigarettes may appeal to young people, and could eventually lead them to try smoking.


Proponents of electronic cigarettes point to studies focusing upon the potential for electronic cigarettes to serve as a harm-reduction tool, often noting that rather than being a pathway to nicotine addiction or tobacco use, electronic cigarette use substitutes the use of cigarettes with a less harmful alternative.
 Tobacco harm reduction tends to refer to strategies that lower the risks associated with tobacco without abstaining completely from tobacco or nicotine intake.
 One recent study published by a British medical journal found that use of electronic cigarettes helped a small sample of smokers achieve levels of abstinence similar to those resulting from use of nicotine patches.
 Additionally, a 2011 study found that a large percentage of a sample of smokers who purchased electronic cigarettes reduced their cigarette smoking.
  
Normalization and Impact on Youth

Studies indicate that youth are more susceptible to the addictive properties of nicotine.
  Evidence suggests that youth manifest symptoms of nicotine addiction following even minimal amounts of exposure, far less than is generally required for addiction symptoms to appear in adults.
  Additionally, while is it not yet evident whether exposure to electronic cigarettes in public places will necessarily result in an increase in the likelihood of youth smoking or electronic cigarette use, a 2012 U.S. Surgeon General report stated that the proliferation of smoke-free air laws “may create perceptions of social disapproval among both adults and youth, and structuring the physical environment to make it inconvenient for youth to smoke may influence them to not take up tobacco use.”
 This finding suggests that if the City’s Smoke-Free Air Act is not amended to include the use of electronic cigarettes, the Act may be less effective in discouraging the behavior of smoking because – as discussed below - as many electronic cigarettes closely resemble cigarettes and their pervasive use could re-normalize the act of smoking.
Though a link between social or media exposure to electronic cigarettes and use is not established, it does appear that electronic cigarette use among youth is emerging as a public health concern. According to data recently released by the CDC, between 2011 and 2012, the percentage of middle and high school students in the U.S. who have used electronic cigarettes more than doubled.
 The percentage of high school students using electronic cigarettes rose from 4.7 percent to ten percent, with total usage among middle and high school students reaching 1.78 million.
 The CDC’s Director expressed concern with the increase in electronic cigarette use among youth, stating that use of such products may lead teens to struggle with nicotine addiction or to more use of cigarettes.
 
Regulation of the Use of Electronic Cigarettes in Smoke-Free Air Laws in Other Jurisdictions

As electronic cigarettes have grown in popularity, a number of jurisdictions have moved to restrict the use of such products in public places. In 2009, New Jersey passed legislation including electronic cigarettes in the State’s Smoke Free Air Act, which encompasses all enclosed indoor places of public access and workplaces, by amending the definition of “smoking” to include the use of electronic cigarettes.
 The State Legislature cited as reasons for amending the Act the lack of federal regulation of electronic cigarettes and potential health risks that could result from exposure to electronic cigarette vapor.
 In 2012, Utah amended its Indoor Clean Air Act to prohibit the use of both electronic cigarettes and hookahs in all enclosed indoor places of public access and in publicly owned buildings and offices.
 The same year, North Dakota’s Smoke-Free Air Act was updated to bar the use of electronic cigarettes in restaurants, bars, workplaces, hotels and motels, retail tobacco stores, gambling facilities, child and adult day cares, and within 20 feet of entrances to areas where smoking is prohibited.
 

A number of local governments have also moved to restrict the use of electronic cigarettes. In 2009, Suffolk County became one of the first local governments in the U.S. to bar of the use of electronic cigarettes in certain public places.
 The law was challenged by the owner of an electronic cigarette store, but was upheld by a New York Supreme Court that found the legislature had acted properly in its attempt to address a public health concern.
 Cattaraugus County in New York also prohibited the use of electronic cigarettes in public places and workplaces in 2012.
 Other local governments that have restricted the use of electronic cigarettes include Concord City and Petaluma in California;
 Chatham County in Georgia;
 Bardstown, Madison County, and Bullitt County in Kentucky;
 Great Barrington, Lee, Lenox, Stockbridge, North Attleborough, Somerset, and South Hadley in Massachusetts;
 Duluth in Minnesota;
 and King and Tacoma-Pierce Counties in Washington.
 
Enforcement Concerns
There is no standard design for electronic cigarettes, which are available in a variety of models, ranging from small cylinders to those that resemble large pens or rectangular boxes.
 However, some electronic cigarettes are designed to mimic the look and feel of cigarettes, featuring similar sizes, shapes, and even LED-lighted tips.
 These products, sometimes referred to as “cigalikes,”
 have the potential to create confusion among those responsible for enforcing New York City’s Smoke-Free Air Act due to their similar appearance to cigarettes.
 In enacting its restrictions on the use of electronic cigarettes in 2009, Suffolk County pointed to FDA reports concerning the presence of carcinogens in electronic cigarettes and the lack of research providing a conclusion on the safety of such products, as well as concerns that the use of electronic cigarettes “seriously compromise the County's current public health laws governing indoor smoking bans and create an enforcement nightmare for the Department of Health Services' Tobacco Enforcement Unit.”
 As the popularity of electronic cigarettes grow, so does the likelihood that their prevalence in areas where smoking is prohibited will increase. Suffolk County’s issues with enforcement suggest that the City, business owners, and employers could face similar problems, but on a far larger scale.  
III. ANALYSIS
Section one of Preconsidered Int. No. ___ contains the findings of the proposed legislation, explaining that electronic cigarettes are unregulated electronic devices, often containing nicotine, that have emerged as an alternative to cigarette smoking. The bill’s findings note that the United States Food and Drug Administration (FDA) has found toxins and carcinogens in some electronic cigarettes and has expressed concern about their safety. Section one states that allowing the use of electronic cigarettes indoors creates difficulties in enforcing the Smoke-Free Air Act and may make it more difficult for smokers to quit.  Section one further expresses concern that allowing the use of electronic cigarettes in areas where smoking is prohibited may suggest to adults and youth that use of such devices is safe. The bill’s intent is to prohibit use of electronic cigarettes in public places and places of employment in order to facilitate the enforcement of the City’s Smoke-Free Air Act and to protect youth from observing behaviors that could encourage smoking. 
Section two of Presconsidered Int. No. ___ would amend section 17-502 of the Code to add definitions for “electronic cigarette” and “retail electronic cigarette store.” “Electronic cigarette” would be defined as an electronic device that delivers vapor for inhalation, including any component of an electronic cigarette, such as refills and cartridges. The definition of electronic cigarettes would not include products approved by the FDA for sale as a drug or medical device. “Retail electronic cigarette store” would be defined as a retail store devoted primarily to selling electronic cigarettes, where the sale of other products is merely incidental and generates less than fifty percent of the store’s total annual gross sales. 
Section three would amend section 17-503 of the Code by prohibiting the use of electronic cigarettes in enclosed areas within public places, as enumerated in subdivision a of section 17-503, provided, however, that the use of electronic cigarettes would not be prohibited in any area where the use of electronic cigarettes is not regulated pursuant to section 17-505. Subdivision b would be amended to prohibit the use of electronic cigarettes in service lines and waiting areas, whether located indoors or outdoors, where the public is permitted or invited, unless the use of electronic cigarettes is not regulated in these locations pursuant to section 17-505 of this bill. Subdivision c would be amended to prohibit the use of electronic cigarettes in outdoor areas of public places, as enumerated in the subdivision. 
Section four would amend section 17-504 of the Code to prohibit the use of electronic cigarettes in indoor areas of places of employment, provided however, that the use of electronic cigarettes would not be prohibited in any area where the use of electronic cigarettes is not regulated pursuant to section 17-505. Subdivision c would be amended to prohibit the use of electronic cigarettes in company vehicles occupied by more than one person and in all vehicles owned by the City. Subdivision e would be amended to require every employer subject to the provisions of chapter five of title 17 to adopt a written electronic cigarette use policy. Subdivision f would be amended to require employers to prominently post their use of electronic cigarette policy in the workplace and to disseminate it within three weeks to its employees; subdivision g would be amended to require employers to supply written copies of such policy to employees and prospective employees upon request; and subdivision h would be amended to require employers to provide their use policy to DOHMH, the Department of Buildings, the Department of Consumer Affairs, the Department of Environmental Protection, the Fire Department, and the Department of Sanitation, upon request. Subdivision i would be amended to make clear that section 17-504 should not be construed to permit the use of electronic cigarettes in any areas where the use of such products is prohibited or restricted under section 17-503 and to make clear that use of electronic cigarettes is prohibited in places of employment that are also public places regulated under section 17-503 but which are not exempt under section 17-505. 
Section five would amend section 17-505 of the Code to allow the use of electronic cigarettes in certain areas enumerated in such section, including private residences, hotel and motel rooms, private automobiles, retail tobacco stores, and enclosed rooms at approved functions held for the purpose of promoting and sampling electronic cigarettes. Section five would add a new subdivision i to add retail electronic cigarette stores to the list of locations not regulated by chapter five of title 17, provided however, that only the use of electronic cigarettes would be permitted in such stores.  
Section six would amend section 17-506 of the Code to require signage regarding the use of electronic cigarettes. Subdivision a would be amended to require “electronic cigarette use permitted” or “electronic cigarette use prohibited” signs to be prominently and conspicuously displayed when required to comply with chapter five of title 17. Subdivision b would be amended to require movie theaters to show on their screens information for at least five seconds indicating that use of electronic cigarettes is prohibited. Subdivision c would be amended to require hotels and motels that choose to develop and implement an electronic cigarette use policy for rooms to post notice regarding the availability of electronic cigarette-free rooms. 
Section seven would amend section 17-507 of the Code in regard to enforcement of the Smoke-Free Air Act. Subdivision c of section 17-507 would be amended to require that operators of public places and employers inform individuals using electronic cigarettes in restricted areas that they are in violation of the law, with the same exceptions as currently set forth in the subdivision. Subdivision d would be amended to require owners or building managers of public places where the use of electronic cigarettes is prohibited, who do not operate such places, to designate an agent to inform individuals using electronic cigarettes in restricted common areas that they are in violation of the law. Subdivision e would be amended to require owners or managers of places of employment that are required to prohibit the use of electronic cigarettes, who do not operate such places, to designate an agent to inform individuals using electronic cigarettes in restricted common areas that they are in violation of the law.
Section eight would amend section 17-508 of the Code in regard to violations of the Smoke-Free Air Act and penalties. Subdivision a would be amended to prohibit those controlling the use of a premises where use of electronic cigarettes is prohibited from providing a room for use of such products, failing to post signs or remove ashtrays, or failure to make a good faith efforts to comply with subdivisions c, d, and e of section 17-507. Subdivision a also describes affirmative defenses in actions brought for violations of subdivision a. Subdivision b would be amended to make it unlawful for an employer subject to the requirements of section 17-504 to fail to comply with the provisions of such section, including but not limited to the adoption of a written policy on the use of electronic cigarettes, and to create an affirmative defense for such violations.  Subdivision d would be amended to make it unlawful for any person to use an electronic cigarette in any area where the use of such products is prohibited under sections 17-503 and 17-504. Subdivision e would be amended to provide that every person who violates subdivision d by using an electronic cigarette in a pedestrian plaza or park would be liable for a civil penalty of $50. Subdivision f would be amended to provide that proceedings to recover civil penalties owed for using electronic cigarettes in pedestrian plazas or parks would be commenced by service of a notice of violation returnable to the Environmental Control Board.
Section nine would amend section 17-510 of the Code to require DOHMH to provide assistance to those who want to stop using electronic cigarettes. 

Section ten would amend section 17-512 of the Code in regard to general provisions of the Smoke-Free Air Act. Subdivision a would be amended to provide that nothing in the Act should be construed to permit the use of electronic cigarettes where it is otherwise prohibited. Subdivision b would be amended to make clear that nothing in the Act should be construed to prohibit business owners or employers from adopting an electronic cigarette-free policy that completely prohibits the use of such products. Subdivision d would be amended to provide that nothing in the Act should be construed to prohibit business owners or employers from prohibiting the use of electronic cigarettes to a greater extent than provided for in the Act. 
Section eleven would amend section 17-513.2 of the Code to specify that nothing in the Smoke-Free Air Act should be interpreted to permit the use of electronic cigarettes where it is prohibited or restricted by any other law, rule, or regulation. 
Section twelve would amend chapter five of title 17 of the Code by adding a new section 17-513.3. New section 17-513.3 would prohibit retail tobacco stores and retail electronic cigarette stores from operating without having registered with DOHMH, in accordance with the rules of DOHMH.

Section thirteen would amend chapter five of title 17 of the Code by adding a new section 17-513.4. New section 17-513.4 would require DOHMH to promulgate rules that would provide  a system for review and verification of the total annual gross sales of retail tobacco stores and retail electronic cigarette stores. 

Section fourteen would require that employers make necessary changes to their written smoking policies to bring such policies into compliance with the requirements of the Smoke-Free Air Act, as amended by this proposed bill, no later than 90 days following its enactment.

Section fifteen provides that Preconsidered Int. No. ___ would take effect 120 days after its enactment, provided that the Commissioner of DOHMH takes all necessary actions for its implementation, including the promulgation of rules, prior to such effective date. The provisions related to required signage and movie theater screen messages regarding use of electronic cigarettes pursuant to subdivisions a and b of section 17-506 would not take effect until 180 days after the proposed local law’s enactment. 
Preconsidered Int. No.
By Council Members Gennaro, The Speaker (Council Member Quinn) and Arroyo

 

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to the regulation of electronic cigarettes.

Be it enacted by the Council as follows:

Section 1.  Legislative findings.  Electronic cigarette devices have emerged as an alternative to smoking.  Electronic cigarette devices have not been approved by the Food and Drug Administration (FDA) for smoking cessation and are currently unregulated by the FDA.  Most devices contain nicotine, a highly addictive substance.  Although the long-term effects of electronic cigarette devices require further study, the FDA has found that some devices contain toxins and carcinogens and has expressed concerns about their safety.  Use of electronic cigarette devices, particularly use indoors, may interfere with smokers’ attempts to quit by making it easier for them to maintain their nicotine addiction.   Children and youth who experiment with electronic cigarettes may become addicted to nicotine and then switch to smoking cigarettes. 

The use of electronic cigarette devices is visually similar to the smoking of cigarettes, and has already been observed in locations where smoking is prohibited, creating concern and confusion, and threatening to interfere with enforcement of the Smoke-Free Air Act. The use of electronic cigarette devices in places where smoking is prohibited may increase the social acceptability and appeal of smoking, particularly for youth, potentially undermining the enormous progress that has been made over the years in discouraging smoking, and could send a message to adults and youth that these potentially harmful products are in fact safe.  
The Council therefore finds that prohibiting the use of electronic cigarette devices in public places and places of employment will protect the health of the citizens of New York City, facilitate enforcement of the Smoke-Free Air Act and protect youth from observing behaviors that could encourage them to smoke.

§ 2. Section 17-502 of the administrative code of the city of New York is amended by adding new subdivisions qq and  rr to read as follows:



qq.  “Electronic cigarette” means an electronic device that delivers vapor for inhalation.  Electronic cigarette shall include any refill, cartridge, and any other component of an electronic cigarette.  Electronic cigarette shall not include any product approved by the food and drug administration for sale as a drug or medical device.
rr.   “Retail electronic cigarette store”  means a retail store devoted primarily to the sale of electronic cigarettes, and in which the sale of other products is merely incidental. The sale of such other products shall be considered incidental if such sales generate less than fifty percent of the total annual gross sales.
§ 3. Section 17-503 of the administrative code of the city of New York, as amended by local law number 5 for the year 1995, the heading of section 17-503 as amended by local law number 47 for the year 2002, the opening paragraph of subdivision a and paragraphs 1, 4, 5, 6, 8, 10, 11, 14 and 15 of subdivision a as amended by local law 47 for the year 2002, paragraphs 12, 16 and 17 of subdivision a as added by local law number 5 for the year 1995, paragraphs 19, 20, 21 and 22 of subdivision a as added by local law number 47 for the year 2002, subdivision b as added by local law number 5 for the year 1995, subdivision c as added by local law number 5 for the year 1995, the opening paragraph of subdivision c and paragraph 1 of subdivision c as amended by local law number 47 for the year 2002, paragraph 6 of subdivision c as added by local law number 50 for the year 2009, paragraph 7 of subdivision c as added by local law number 11 for the year 2011, subdivision d as added by local law number 5 for the year 1995, and paragraph 3 of subdivision d as added by local law number 11 for the year 2011, is amended to read as follows:

§ 17-503 Prohibition of smoking and use of electronic cigarettes. 

a. Smoking [is] and using electronic cigarettes are prohibited in all enclosed areas within public places except as otherwise restricted in accordance with the provisions below. Such public places include, but are not limited to, the following: 

1. Public transportation facilities, including, but not limited to, ticketing, boarding and waiting areas of public transit depots. 

2. Public means of mass transportation, including, but not limited to, subway cars and all underground areas of a subway station, buses, vans, taxicabs and all for-hire vehicles, including but not limited to limousines, required to be licensed or franchised by the city of New York. 

3. Public restrooms. 

4. Retail stores (other than retail tobacco stores). 

5. Restaurants. 

6. Business establishments (other than retail tobacco stores) including, but not limited to, banks and other financial institutions, catering halls, offices where trade or vocational activity occurs or professional or consumer services are rendered and non-profit entities, including religious institutions; provided however, that this paragraph shall not apply to membership associations. 

7. Libraries, museums and galleries. 

8. Motion picture theaters, concert halls, buildings or areas or rooms in buildings primarily used for or designed for the primary purpose of exhibiting movies or presenting performances, including, but not limited to, stage, musical recital, dance, lecture or other similar performances, except that smoking may be part of a theatrical production. 

9. Auditoriums. 

10. Convention halls. 

11. Sports arenas and recreational areas. 

12. Gymnasiums, health clubs and enclosed areas containing a swimming pool. 

13. Places of meeting or public assembly during such time as a meeting open to the public is being conducted for educational, religious, recreational, or political purposes, but not including meetings conducted in private residences, unless such meetings are conducted in an area in a private residence where a child day care center or health care facility is operated during the times of operation or in an area which constitutes a common area of a multiple dwelling containing ten or more dwelling units. 

14. Health care facilities including, but not limited to, hospitals, clinics, psychiatric facilities, residential health care facilities, physical therapy facilities, convalescent homes, and homes for the aged; provided however, that this paragraph shall not prohibit smoking or the use of electronic cigarettes by patients in separate enclosed rooms of residential health care facilities or facilities where day treatment programs are provided, which are designated as smoking rooms for patients of such facilities or programs, provided, however, that prior written approval is received from the fire commissioner pursuant to section [27-4276] 310.2 of the [fire] code. 

15. All schools other than public and private pre-primary, primary, and secondary schools providing instruction for students at or below the twelfth-grade level, including, but not limited to, community colleges, technical training establishments, specialty schools, colleges and universities. 

16. Children's institutions. 

17. Zoos. 

18. Elevators. 

19. Public areas where bingo is played. 

20. Bars; provided however, that smoking shall be permitted in[: 

 (a)] tobacco bars[; (b) owner operated bars; and]. 

21. Tobacco businesses, except that smoking shall be permitted in areas within a tobacco business designated by such business for the purpose of testing or development of tobacco or tobacco products; provided, however, that such areas must all be located on no more than two floors of the building where such business is located. 

  22. Membership associations; provided however, that smoking shall only be allowed in membership associations in which all of the duties with respect to the operation of such association, including, but not limited to, the preparation of food and beverages, the service of food and beverages, reception and secretarial work, and the security services of the membership association are performed by members of such membership association who do not receive compensation of any kind from the membership association or any other entity for the performance of such duties. 
    b. Smoking [is] and using electronic cigarettes are prohibited on any service line, waiting area, or portion thereof, whether located indoor or outdoor during the times in which the public is invited or permitted, notwithstanding the fact that the service line, waiting area, or portion thereof, is in an area otherwise designated for smoking and using electronic cigarettes pursuant to subdivision a of this section; provided, however, that this subdivision shall not be construed to prohibit smoking or using electronic cigarettes in any area where smoking [is] and using electronic cigarettes are permitted pursuant to section 17-505. 

  c. Smoking [is] and using electronic cigarettes are prohibited in the following outdoor areas of public places, except as otherwise restricted in accordance with the provisions below: 

  1. Outdoor dining areas of restaurants with no roof or other ceiling enclosure; provided, however, that smoking and using electronic cigarettes may be permitted in a contiguous outdoor area designated for smoking and using electronic cigarettes so long as such area: (i) constitutes no more than twenty-five percent of the outdoor seating capacity of such restaurant; (ii) is at least three feet away from the outdoor area of such restaurant not designated for smoking or using electronic cigarettes; and (iii) is clearly designated with written signage as a smoking area or an area for the use of electronic cigarettes. 

  2. Outdoor seating or viewing areas of open-air motion picture presentations or open-air concert, stage, dance, lecture or recital presentations or performances or other similar open-air presentations or performances, when seating or standing room is assigned by issuance of tickets. 

  3. Outdoor seating or viewing areas of sports arenas and recreational areas, when seating or standing room is assigned by issuance of tickets. 

  4. Outdoor areas of all children's institutions. 

  5. Playgrounds. 

  6. Hospital grounds, within fifteen feet of any hospital entrance or exit and within fifteen feet of the entrance to or exit from any hospital grounds. 

  7. Pedestrian plazas. 

  d. Smoking [is] and using electronic cigarettes are prohibited in all indoor and outdoor areas of the following public places at all times: 

  1. All public and private pre-primary, primary, and secondary schools providing instruction for students at or below the twelfth-grade level, and any vehicles owned, operated or leased by such schools which are used to transport such students or the personnel of such schools. 

  2. All child day care centers; provided, however, that with respect to child day care centers operated in private residences, this paragraph shall apply only to those areas of such private residences where the child day care centers are operated during the times of operation or during the time employees are working in such child day care centers. 

  3. Any park or other property under the jurisdiction of the department of parks and recreation; provided, however, that this paragraph shall not apply to: (a) the sidewalks immediately adjoining parks, squares and public places; (b) any pedestrian route through any park strip, median or mall that is adjacent to vehicular traffic; (c) parking lots; and (d) theatrical productions. 
§ 4. Section 17-504 of the administrative code of the city of New York, as amended by local law number 5 for the year 1995, subdivisions a, c, d, e, and i as amended by local law number 47 for the year 2002, is amended to read as follows:

§ 17-504 Regulation of smoking and using electronic cigarettes in places of employment. a. Smoking [is] and using electronic cigarettes are prohibited in those indoor areas of places of employment to which the general public does not generally have access. This section shall not prohibit smoking or using electronic cigarettes in any area where smoking or using electronic cigarettes is not regulated pursuant to section 17-505. 

c. Smoking [is] and using electronic cigarettes are prohibited in company vehicles occupied by more than one person. Smoking [is] and using electronic cigarettes are prohibited in all vehicles owned by the city of New York. 

d. No employer shall take any retaliatory adverse personnel action against any employee or applicant for employment on the basis of such person's exercise, or attempt to exercise, his or her rights under this chapter with respect to the place of employment. Such adverse personnel action includes, but is not limited to, dismissal, demotion, suspension, disciplinary action, negative performance evaluation, any action resulting in loss of staff, compensation or other benefit, failure to hire, failure to appoint, failure to promote, or transfer or assignment or failure to transfer or assign against the wishes of the affected employee. The employer shall establish a procedure to provide for the adequate redress of any such adverse personnel action taken against an employee in retaliation for that employee's attempt to exercise his or her rights under this chapter with respect to the place of employment. 

e. By November 1, 1995, every employer subject to the provisions of this chapter shall adopt, implement, make known, maintain and update to reflect any changes, a written smoking and electronic cigarette use policy which shall contain at minimum, the following requirements: 

1. The prohibition of smoking and using electronic cigarettes except in accordance with the provisions of this chapter and any rules promulgated pursuant thereto, and a description of the smoking restrictions and restrictions on the use of electronic cigarettes adopted or implemented. 

2. As set forth in subdivision d of this section, the (A) protection from retaliatory adverse personnel action with respect to all employees or applicants for employment who exercise, or attempt to exercise, any rights granted under such subdivision; and (B) the establishment of a procedure to provide for the adequate redress of any such adverse personnel action taken against an employee in retaliation for that employee's attempt to exercise his or her rights under this chapter with respect to the place of employment. 

f. Employers shall prominently post the smoking and use of electronic cigarette policy in the workplace, and shall, within three weeks of its adoption and any modification, disseminate the policy to all employees, and to new employees when hired. 

g. Employers shall supply a written copy of the smoking and use of electronic cigarette policy upon request to any employee or prospective employee. 

h. A copy of the smoking and use of electronic cigarette policy shall be provided to the department, the department of buildings, the department of consumer affairs, the department of environmental protection, the fire department and the department of sanitation upon request. 

i. This section shall not be construed to permit smoking and use of electronic cigarettes in any area in which smoking [is] and using electronic cigarettes are prohibited or restricted pursuant to section 17-503. Where a place of employment is also a public place where smoking [is] and using electronic cigarettes are prohibited or restricted pursuant to section 17-503, and is not exempt from regulation under section 17-505, smoking and using electronic cigarettes shall be prohibited. 

j. Nothing in this section shall be construed to impair, diminish, or otherwise affect any collectively bargained procedure or remedy available to an employee, existing as of February 1, 1995, with respect to disputes arising under the employer's smoking policy or with respect to the establishment of a procedure for redress of any adverse personnel action taken against an employee in retaliation for that employee's attempt to exercise his or her rights under this chapter with respect to the place of employment. Upon expiration of any such collectively bargained procedure or remedy, the provisions of this section shall take effect. 
§ 5. Section 17-505 of the administrative code of the city of New York, as amended by local law number 5 for the year 1995, subdivision h as amended by local law number 47 for the year 2002,  is amended to read as follows:

§ 17-505 Areas where smoking [is] and using electronic cigarettes are not regulated by this chapter. 

The following areas shall not be subject to the smoking and electronic cigarette restrictions of this chapter; provided however, that nothing in this section shall be construed to permit smoking or using electronic cigarettes where smoking [is] and using electronic cigarettes are otherwise prohibited or restricted by any other law or rule: 

b. Private residences, except any area of a private residence where a child day care center or health care facility is operated (i) during the times of operation or (ii) during the times when employees are working in such child day care center or health care facility areas; provided, however, that a common area of a multiple dwelling containing ten or more dwelling units shall be subject to smoking and electronic cigarette restrictions. 

c. Hotel and motel rooms occupied by, or available for, occupancy by guests. 

f. Private automobiles. 

g. Retail tobacco stores. 

h. Enclosed rooms in restaurants, bars, catering halls, convention halls, hotel and motel conference rooms, and other such similar facilities during the time these enclosed areas or rooms are being used exclusively for functions where the public is invited for the primary purpose of promoting and sampling tobacco products or electronic cigarettes, and the service of food and drink is incidental to such purpose, provided that the operator of such function shall have provided notice to the department of health and mental hygiene in a form satisfactory to such department at least two weeks before such a function begins, and such notice has identified the dates on which such function shall occur. No such facility may permit smoking or using electronic cigarettes under this subdivision for more than five days in any calendar year.
i. Retail electronic cigarette stores; provided however, that such stores may only permit the use of electronic cigarettes. 
§ 6. Subdivisions a, b and c of section 17-506 of the administrative code of the city of New York, subdivision a as amended by local law number 5 for the year 1995, subdivision b as amended by local law number 47 for the year 2002, and subdivision c as added by local law number 5 for the year 1995, are amended to read as follows:

a.  Except as may otherwise be provided by rules promulgated by the commissioner, "Smoking" or "No Smoking" signs, or the international symbols indicating the same, “Electronic Cigarette Use Permitted” or “Electronic Cigarette Use Prohibited” signs, and any other signs necessary to comply with the provisions of this chapter shall be prominently and conspicuously posted where smoking [is] and using electronic cigarettes are either prohibited, permitted or otherwise regulated by this chapter, by the owner, operator, manager or other person having control of such area. The size, style and location of such signs shall be determined in accordance with rules promulgated by the commissioner, but in promulgating such rules, the commissioner shall take into consideration the concerns of the various types of establishments regulated herein with respect to the style and design of such signs.

 b.  In addition to the posting of signs as provided in subdivision a, every owner, manager or operator of a theatre which exhibits motion pictures to the public shall show upon the screen for at least five seconds prior to the showing of each feature motion picture, information indicating that smoking [is] and using electronic cigarettes are prohibited within the premises.

c.  The owner, operator or manager of a hotel or motel that chooses to develop and implement a smoking and electronic cigarette use policy for rooms rented to guests shall post a notice at the reception area of the establishment as to the availability, upon request, of smoke-free and electronic cigarette-free rooms.

  § 7.  Subdivisions c, d and e of section 17-507 of the administrative code of the city of New York, subdivision c as amended, and subdivisions d and e as added, by local law number 5 for the year 1995, are amended to read as follows:

c. With respect to a public place or place of employment, the operator or employer shall inform, or shall designate an agent who shall be responsible for informing, individuals smoking or using electronic cigarettes in restricted areas that they are in violation of this local law; provided, however, that the obligations under this subdivision with respect to an operator of a multiple dwelling containing ten or more dwelling units shall be limited to (i) those multiple dwellings where an agent is on duty and (ii) designating such agent to be responsible for informing individuals smoking or using electronic cigarettes in restricted common indoor areas where such agent is on duty, during the times such agent is on duty, that such individuals are in violation of this local law.

d. Where an owner or building manager of a public place where smoking [is] and using electronic cigarettes are prohibited or restricted pursuant to section 17-503 is not the operator of such public place but has an agent on duty in such place, the owner or building manager shall designate such agent to inform individuals smoking or using electronic cigarettes in restricted common indoor areas (i) where such agent is on duty and (ii) during the times when such agent is on duty, that such individuals are in violation of this local law.

e. Where an owner or building manager of a building in which a place of employment is located where smoking or using electronic cigarettes is prohibited or restricted pursuant to section 17-504 is not the operator or employer of such place of employment but has an agent on duty in such place, the owner or building manager shall designate such agent to inform individuals smoking or using electronic cigarettes in restricted common indoor areas (i) where such agent is on duty and (ii) during the times when such agent is on duty, that such individuals are in violation of this local law. Such owner or building manager shall also mail a notice to tenants operating such place of employment, informing such tenants of their obligations under this chapter with respect to such restricted common indoor areas. A copy of the mailed notice shall be provided to the department upon request.

§ 8.  Subdivisions a, b, d, e and f of section 17-508 of the administrative code of the city of New York, subdivision a as amended by local law number 47 for the year 2002, subdivision b as amended by local law number 5 for the year 1995, subdivision d as added by local law number 2 for the year 1988, and subdivisions e and f as amended by local law number 11 for the year 2011, are amended to read as follows:

a. It shall be unlawful for any person who owns, manages, operates or otherwise controls the use of premises in which smoking [is] and using electronic cigarettes are prohibited or restricted pursuant to this chapter, or the designated agent thereof, to (i) provide a room designated for smoking or using electronic cigarettes including, but not limited to, a separate smoking room, room for using electronic cigarettes or an enclosed room, which fails to comply with the provisions of this chapter; provided, however, that the obligations of an owner or building manager of a building (where such owner or building manager of a building in which a public place is located is not the operator or employer of such public place) with respect to such a room shall be limited to work authorized by any permits necessary to perform construction obtained by the owner or his or her agent; (ii) fail to post the signs required by section 17-506; (iii) fail to remove ashtrays as required by subdivision d of section 17-506; or (iv) fail to make a good faith effort to comply with subdivisions c, d and e of section 17-507. In actions brought for violations of this subdivision, the following shall be affirmative defenses: (i) that during the relevant time period actual control of the premises was not exercised by the respondent or a person under the control of the respondent, but rather by a lessee, sublessee or any other person; provided, however, that after receiving the notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that he or she has not exercised actual control during the relevant time period; (ii) that a person smoking or using an electronic cigarette in any area where smoking and using an electronic cigarette is prohibited pursuant to section 17-503 was informed by a person who owns, manages, operates or otherwise controls the use of such premises, or the designated agent thereof, that such person smoking or using an electronic cigarette is in violation of this local law and that such person who owns, manages, operates or otherwise controls the use of such premises has complied with all applicable provisions of this chapter during the relevant time period; provided, however, that after receiving notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that respondent informed the person smoking or using an electronic cigarette in any area where smoking [is] and using electronic cigarettes are prohibited pursuant to section 17-503 that such person was in violation of this local law and that respondent has complied with all applicable provisions of this chapter during the relevant time period; or (iii) that a person smoking or using an electronic cigarette in any restricted common indoor area where smoking [is] and using electronic cigarettes are prohibited pursuant to section 17-503 was not informed by the owner or building manager of the premises (where such owner or building manager of a building in which a public place or a place of employment is located is not the operator or employer of such public place or place of employment) or by the operator of a multiple dwelling containing ten or more dwelling units that such person smoking or using an electronic cigarette is in violation of this local law because such owner, building manager or operator did not have a designated agent on duty when such person was smoking or using an electronic cigarette and that such owner or building manager has, where applicable, complied with the mailing of a notice required pursuant to subdivision e of section 17-507; provided, however, that after receiving notice of violation, the respondent submits to the department within five business days, by certified mail, a sworn affidavit and other such proof as may be necessary, indicating that a person smoking or using an electronic cigarette in any restricted common indoor area where smoking [is] and using electronic cigarettes are prohibited pursuant to section 17-503 was not informed by the respondent that such person smoking or using an electronic cigarette is in violation of this local law because the respondent did not have a designated agent on duty when such person was smoking or using an electronic cigarette and that the respondent has, where applicable, mailed the notice required pursuant to subdivision e of section 17-507.

b. It shall be unlawful for an employer whose place of employment is subject to regulation under section 17-504 to fail to comply with the provisions of that section, including, but not limited to, those provisions requiring the adoption, implementation, dissemination and maintenance of a written smoking and use of electronic cigarette policy which conforms to the requirements of subdivision e of section 17-504, or to fail to make a good faith effort to comply with subdivision c of section 17-507. In actions brought for violations of this subdivision, it shall be an affirmative defense that the employer (i) has made good faith efforts to insure that employees comply with the provisions of such written smoking and use of electronic cigarette policy and (ii) has complied with all applicable provisions of this chapter.

d. It shall be unlawful for any person to smoke or use an electronic cigarette in any area where smoking [is] and using electronic cigarettes are prohibited under section 17-503 and section 17-504.

e. Every person who violates subdivisions a or b of this section shall, for a first violation thereof, be liable for a civil penalty of not less than two hundred dollars nor more than four hundred dollars; for a second violation, both of which were committed within a period of twelve months, be liable for a civil penalty of not less than five hundred dollars nor more than one thousand dollars; and for a third or subsequent violation, all of which were committed within a period of twelve months, be liable for a civil penalty of not less than one thousand dollars nor more than two thousand dollars. Every person who violates subdivision d of this section shall be liable for a civil penalty of one hundred dollars for each violation, except that every person who violates subdivision d of this section by smoking or using an electronic cigarette in a pedestrian plaza as prohibited by paragraph seven of subdivision c of section 17-503 or in a park or other property under the jurisdiction of the department of parks and recreation as prohibited by paragraph three of subdivision d of section 17-503 shall be liable for a civil penalty of fifty dollars for each violation.

f. A proceeding to recover any civil penalty authorized pursuant to the provisions of subdivision e of this section shall be commenced by the service of a notice of violation which shall be returnable to the administrative tribunal established by the board of health, except that a proceeding to recover a civil penalty authorized pursuant to subdivision e for violation of subdivision d by smoking or using an electronic cigarette in a pedestrian plaza or in a park or other property under the jurisdiction of the department of parks and recreation, as prohibited by paragraph seven of subdivision c and by paragraph three of subdivision d of section 17-503 respectively, shall be commenced by the service of a notice of violation which shall be returnable to the environmental control board. The board of health's administrative tribunal and the environmental control board shall have the power to impose the civil penalties prescribed by subdivision e of this section.

§ 9  Section 17-510 of the administrative code of the city of New York, as added by local law number 2 for the year1988, is amended to read as follows:

§ 17-510 Public education. The department shall engage in a continuing program to explain and clarify the provisions and purposes of this chapter and shall provide assistance to those persons who seek to comply, and to those who want to stop smoking or using electronic cigarettes.
§ 10. Subdivisions a, b and d of section 17-512 of the administrative code of the city of New York, subdivision a as added by local law number 2 for the year 1988, subdivision b as added by local law number 5 for the year 1995, and subdivision d as added by local law number 2 for the year 1988 and relettered by local law 5 for the year 1995, are amended to read as follows:

a. Nothing in this chapter shall be construed to permit smoking or using electronic cigarettes where [it is] they are otherwise prohibited by law or regulation. 

b. Nothing in this chapter shall be construed to prohibit owners, operators, managers, employers or other persons having control of any establishment subject to this chapter from adopting a smoke-free and electronic cigarette-free policy which completely prohibits smoking and using electronic cigarettes on the premises of such establishment at all times. 
d. Nothing in this chapter shall be construed to preclude owners, operators, managers, employers or other persons having control of any establishment covered by this act from prohibiting smoking and using electronic cigarettes in such establishment to a greater extent than is provided by this chapter, in accordance with applicable law.
§ 11.  Section 17-513.2 of the administrative code of the city of New York, as added by local law number 47 for the year 2002, is amended to read as follows:

§17-513.2 Construction. 

 The provisions of this chapter shall not be interpreted or construed to permit smoking and using electronic cigarettes where [it is] they are prohibited or otherwise restricted by other applicable laws, rules or regulations. 
§ 12.  Chapter 5 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-513.3 to read as follows: 
 §17-513.3 Retail tobacco store and retail electronic cigarette store registration.

It shall be unlawful for any individual to operate a retail tobacco store or a retail electronic cigarette store without having registered with the department in accordance with the rules of the department. 
§ 13.  Chapter 5 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-513.4 to read as follows: 
 §17-513.4 Retail tobacco store and retail electronic cigarette store verification.

The department shall promulgate rules and regulations necessary to establish a system for review and verification of total annual gross sales of retail tobacco stores and retail electronic cigarette stores.
§ 14.  Before the ninetieth day after this local law shall have become a law, every employer shall make any changes necessary in their written smoking policy to bring them into compliance with the requirements of chapter 5 of title 17 of the administrative code of the city of New York.

§ 15. This local law shall take effect one hundred twenty days after it shall have become a law, except that subdivisions (a) and (b) of section 17-506, as amended by section six of this local law, shall take effect one hundred eighty days after this local law takes effect, provided however, that the commissioner shall take such actions, including the promulgations of rules, as are necessary for timely implementation of this local law.
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