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I.  Introduction


On Thursday, September 12, 2013 the New York City Council Committee on Health, chaired by Council Member Maria del Carmen Arroyo, will consider Proposed Int. Nos. 1051-A and 1058-A.  The Committee heard earlier versions of these bills on June 24, 2013.  
II.  Background

The Health and Women’s Issues Committees held a joint oversight hearing on February 15, 2013 entitled The Mishandling of DNA in Sexual Assault Cases by the Office of the Chief Medical Examiner, after news reports that the OCME potentially mishandled 877 sexual assault cases over a decade and failed to upload deoxyribonucleic acid (DNA) data to the State DNA database in 56 cases.  On June 24, 2013, the Health and Women’s Issues Committees held a follow-up oversight hearing entitled “Examining the Need for Meaningful Transparency, Review and Reporting in the Office of Chief Medical Examiner.”  At that time, the Committees also heard Int. No. 1051, which would have amended the New York City Charter in relation to procedures for conducting a root cause analysis by the New York City Office of the Chief Medical Examiner (“OCME” or “Office”), and Int. No. 1058, which would have also amended the New York City Charter in relation to transparency of the OCME.  

The hearings were convened following the publication of a January 10, 2013 New York Times article
 uncovering the possible mishandling of DNA evidence in over 800 rape cases by a single laboratory technician, who was employed at OCME from 2000 to 2011.
  According to the OCME, the technician’s errors included the failure to identify fluid stains on clothing items—which the OCME has claimed was “caused by incompetence”—and the failure to properly inventory and document evidence—caused by “inattention.”
  Further, the technician was not responsible for DNA analysis, ruling out the possibility of false positives and wrongful convictions, according to the OCME.
  
“Corrective action” taken by the OCME for these errors was first reported by the OCME to an accrediting body on July 7, 2011 after two false negatives were discovered in February 2011.
  According to testimony by OCME representatives, this particular technician seemed to underperform from the start of her career in the office.
  The technician was hired as a Criminologist II, but was instead assigned to do the work of a Criminologist I due to a poor test score in initial training.
  The technician also made sporadic documentation errors and was taken out of the lab and placed on “benchwork” from 2007-2011.
  The technician was then sent to retraining in 2011, at which point two errors were found in her work that led to a re-inventory of all 877 cases that this employee had handled during her tenure in the Office.
 The technician was placed on administrative leave in June 2011 and quit in July 2011 after OCME moved to terminate her.
 

At the time of the February 15, 2013 hearing, the large majority of the 877 cases had been reevaluated and 13 cases were awaiting retrieval by the New York Police Department.
  This review of the totality of the technician’s work revealed 50 sexual assault cases with documentation errors and 37 cases in which re-examination led to a positive result for biological stains when the technician had reported a negative result or false negative—meaning the technician failed to detect biological evidence when some actually existed.
  Of the 37 false negative results, nine contained DNA profiles which were eligible for uploading onto a federal DNA database system, of which two matched a known suspect and two provided a match that resulted in an investigative lead.
  In one of these cases, the suspect was apprehended and placed under indictment, and the police were still looking for the suspect in the second case at the time of the February hearing.

The OCME has stated that there was no impact on cases where the technician did identify a positive presence of body fluid stains on clothing items since such cases were then transferred to a DNA analyst for analysis.
  The OCME also reported that no cross-contamination occurred because swabs were individually sealed and were dry when the technician examined them and the correct victim DNA was always present in the corresponding kit upon reexamination.
  
Additionally, as part of the OCME’s review of the incident involving the mishandling of rape kits, the OCME found that OCME management and quality assurance personnel did not report deficiencies in lab work in a timely manner.
   Sometimes, the quality assurance personnel waited weeks to report the deficiencies to higher levels of management.

The OCME claimed that since July 7, 2011, it is has provided updates on these occurrences to the New York State Division of Criminal Justice, the New York State Office of Forensic Services and the New York State Commission on Forensic Science (the “Forensic Commission”), the Forensic Commission’s Subcommittee on DNA, and the Mayor’s Office of the Criminal Justice Coordinator.
  Additionally, the OCME has stated that in all affected cases, the Department of Forensic Biology has distributed reports to the relevant District Attorney’s Offices, and that these offices have made disclosures to the assigned defense counsels in these cases.
  
On January 31, 2013, the OCME announced that over 50 DNA profiles were not uploaded onto the State DNA database, although they were uploaded to the local database.
  A representative of the OCME reported that the error was found internally by a quality assurance supervisor.
  Of the 56 DNA profiles that were not uploaded, one resulted in an investigative lead in a case involving a 2006 commercial burglary.

As a result of these management lapses, the OCME testified at the February 15, 2013 Health Committee hearing that a number of changes have been made in the Office.
  The DNA Lab Director was suspended (and later resigned
) and the Quality Assurance Deputy Director was fired.
 The lab also reviewed five years’ worth of employee evaluations to search for unsatisfactory reviews.
 One person was found who had conditional ratings and had been terminated, but no errors were found in the employee’s work.
  The OCME created the policy that a supervisor must be in the exam room at all times and any unsatisfactory work must be immediately reported to Barbara Butcher, Interim Director of the Department of Forensic Biology, along with the Quality Assurance Department.
  Going forward, new employees who do not pass their initial training will be dismissed immediately.
  The OCME also reported that the DNA lab doubled the amount of blind retesting (the work of an analyst is re-tested by a second analyst without the knowledge of the first analyst) from 12.5% to 25% of sexual assault kits.
 The OCME stated that DNA profiles are now uploaded to the State database immediately.

Following the February hearing, the OCME retained an outside consultant to review the management structure and operations of the Office.  At the June hearing, following the completion of this consultant’s report, the OCME representatives explained that the consultant focused on a review of management structure and operations of the Office and not on the incidents that were the subject of the February hearing.  Rather, the OCME conducted its own separate and internal review of the incident—through a “root cause analysis.”
  
In light of these occurrences, the June hearing explored the need for meaningful transparency, review and reporting in the OCME and reviewed two pieces of legislation, Int. No. 1051 and Int. No. 1058, to further those goals. Witnesses invited to testify include representatives of the OCME, criminal justice academics, District Attorneys, criminal justice advocates, forensic experts and medical professionals. 
III. OCME Oversight, Standards and Accreditation
Oversight of the OCME rests with the New York State Forensic Commission and its Subcommittee on Forensic DNA Laboratories and Forensic DNA Testing,
 and to some extent with ASCLD/LAB, a non-profit, independent organization which accredits the OCME’s DNA lab.  Other oversight bodies of the OCME’s DNA lab also include the New York State Department of Criminal Justice Services and the Federal Bureau of Investigations.  

To maintain certification by the Forensic Commission, laboratories must continue to meet the ASCLD/LAB guidelines, and submit to the Forensic Commission copies of documentation submitted to the ASCLD/LAB or received from it, including the notification of disciplinary action taken by the ASCLD/LAB.
  The Forensic Commission may revoke, suspend or put on probation a laboratory for a variety of violations, including a showing of unacceptable error or errors in the performance of laboratory examination procedures or failing to meet the standards of any proficiency test required by the Subcommittee on DNA.
  The Forensic Commission hearings are open to the public, and the minutes to recent meetings and audit reports are posted online.
   The Forensic Commission only posts documents from hearings going back two months on its website.
   As noted above, the OCME has provided updates on the mishandling of DNA evidence at several public meetings of the Forensic Commission.
  

The ASCLD/LAB requires all active examiners to take at least two proficiency tests per year.
  If a proficiency test is not successfully completed, the result, along with a corrective action plan, must be reported immediately to the ASCLD/LAB.
  Laboratories must continue to meet the ASCLD/LAB standards during the five-year term of accreditation.
  Additionally, the New York State Inspector General conducts independent external investigations of public laboratories statewide and reports the findings to the Forensic Commission.
  The Inspector General can initiate an investigation upon the receipt of complaints from any source,
 or upon his or her own initiative, can determine whether allegations warrant disciplinary action,
 civil or criminal prosecution, and can issue public reports of such investigations.
  
The standards and guidelines which ASCLD/LAB uses to accredit the OCME is the ASCLD/LAB-International Accreditation Program, which is based upon ISO/IEC 17025:2005 (ISO 17025) standards and supplemented by forensic specific requirements taken from the ASCLD/LAB Legacy Program.  The ASCLD/LAB-International Accreditation Program, ISO 17025 standards and the supplemental guidelines are not available to the public; the accreditation requirement documents are available in electronic format only to accreditation consultants and other non-crime laboratory individuals or entities for a fee of $150.00.

IV. Root Cause Analysis 
At the February and June 2013 hearings, advocates recommended that the OCME institute a regular and systematic procedure for conducting a “root cause analysis” following an incident like the one that transpired with the mishandled rape kits.
   Advocates recommended that while outside experts may be brought in to conduct an investigation of major incidents, the OCME itself must create an ingrained culture of systematic review of incidents, such as through the creation of a committee within the OCME that would investigate incidents within the Office.  
Root cause analysis (RCA) is a process used for investigating errors, and is frequently used by scientific or medical institutions.  In 1997, the Joint Commission on Accreditation of Healthcare Organizations (JCAHO) began to require hospitals and healthcare organizations to use the RCA process to investigate “sentinel events.”  JCAHO defines root cause analysis as:  

a process for identifying the basic or causal factors that underlie variation in performance . . . [it] focuses primarily on systems and processes, not on individual performance.  It progresses from special causes . . . to common causes in organizational processes . . .and identifies potential improvements in processes or systems that would tend to decrease the likelihood of such events in the future.

In its testimony at the February and June hearings, representatives of the OCME stated that it typically conducts RCAs.  As of the June hearing, the OCME had recently completed a corrective action report which included a “root cause analysis” of the incident that was the subject of the February and June hearings.
  However, at the June hearing, members of the Council expressed criticism that the root cause analysis that OCME currently has in place lacks sufficient rigor and accountability mechanisms. 
  Council Members and advocates also expressed concern that the RCA reports are not made accessible to the public or required to be shared with the Council.
   While the OCME’s DNA lab is required by its accreditors to do an RCA, Proposed Int. No. 1051-A would require all units and departments to conduct such a process following the occurrence of a significant event.
V. Significant Amendments to the Bills Since Introduction
Below is a list of the significant amendments made to these bills since introduction.  This list is not inclusive of all amendments.  

Proposed Int. No. 1051-A

· This bill originally would have required a representative of New York City’s Health and Hospitals Corporation (HHC) to be a member of the Root Cause Analysis Committee.  The bill has been amended to require an external expert from a medical or scientific field to serve on the Root Cause Analysis Committee, instead of a representative of HHC.  This individual may serve without compensation.

· This bill originally required a copy of the completed Root Cause Analysis Committee Report to be sent to all District Attorneys and public defender offices currently under contract with the City of New York as well as to representatives of the panel of 18b assigned counsel of the City of New York.  The bill has been amended so that a copy of the completed Root Cause Analysis Committee Report will go to all District Attorneys and defense counsel of record in affected cases, and if such attorney works for an institutional defender, to the head of such office.  If the defense counsel of record is an attorney assigned by the 18b panel of either the First or Second Department in the City of New York, notice must also be given to the administrator of the 18b panel for the assigning department.
Proposed Int. No. 1058-A

· The bill originally required the OCME to report an average score of employees taking a proficiency test.  However, results of OCME proficiency testing already required under State law produces results that are pass/fail, and do not result in a score.  Therefore, the OCME is unable to calculate an average score of its employees on such test.  The bill has been amended so that the Proficiency Testing Report must include the number of employees working in the Department of Forensic Biology of the Office of Chief Medical Examiner who have taken a proficiency test that year, and the percentage and number of those employees who passed such proficiency test.  
· The bill is amended so that the manuals, guidelines and other documents relating to scientific procedures or protocols and accreditation that are required to be posted on the OCME website are current copies, and copies used within the preceding two years.  The bill is further amended to require the OCME to make historic copies of such documents—those used between January 1, 2000 and prior to the two preceding years that are required to be posted on the website—available to individuals upon request.
VI.  Analysis
A.  Proposed Int. No. 1051-A

Section one of Proposed Int. No. 1051-A would amend chapter 2 of title 17 of the administrative code of the city of New York by adding a new section 17-207.  Paragraph one of new subdivision a would provide definitions for the new subdivision.  Paragraph one would define “designated root cause analysis officer” (“DRCAO”) as an employee of the OCME who shall be responsible for determining whether a significant event has occurred in the OCME and for convening a root cause analysis committee if such an event has occurred.  “Root cause analysis” is defined as a process for investigating the causal factors of a significant event that focuses primarily on systems and processes, not on individual performance or human error, and which identifies corrective action, including strategies to prevent the reoccurrence of a significant event or potential improvements that will decrease the likelihood of such a significant event in the future.  “Root cause analysis committee” (“RCA Committee”) means a committee composed of representatives of certain divisions of the OCME which assembles in response to a significant event in order to conduct a root cause analysis.  Paragraph one then defines “root cause analysis committee report” (“RCA Committee Report”) as a report issued by the RCA Committee that shall include the committee’s findings, including, but not limited to, the identification of causes of the significant event to which the committee is responding and a plan for corrective action.  
Finally, Paragraph one defines “significant event” (“Significant Event”) as an occurrence involving a significant likelihood of an act, error or omission that affects the accuracy, reliability or integrity of the reported results of evidence examination or reported results of analysis.  Such act, error or omission shall include, but not be limited to, any:
· Acts by an employee involving intentional fabrication of work product, evidence examination, analysis or test results; 

· Significant error or errors by an employee of the OCME or deficiency in a system or procedure used by the OCME that may have affected the accuracy of reported results of evidence examination or the accuracy of reported results of analysis in one or more cases;

· Failure by an employee of the OCME to follow protocol, which may have affected the accuracy of reported results of evidence examination or the accuracy of reported results of analysis in one or more cases; or 

· Statement in the course of testimony by an employee of the OCME that significantly misrepresents or misstates his or her education, experience, training or qualifications, or the reported results of evidence examination or analysis.

Subdivision b provides that the OCME shall appoint an employee of the OCME to serve as the DRCAO.  Subdivision c provides that the OCME shall develop and post on its website root cause analysis guidelines to assist in the implementation of this bill.  Such guidelines will provide guidance for:
· Determining whether a Significant Event has occurred;

· Reporting a Significant Event;

· Creating a RCA Committee upon a determination of the DRCAO that a Significant Event has occurred;

· Selecting individuals who shall serve as members of an RCA Committee;

· Determining the roles and responsibilities of members of an RCA Committee; 

· Determining when and how frequently an RCA Committee shall meet once a committee has been assembled in response to a Significant Event; 

· Producing a RCA Committee Report in a timely manner; 

· Identifying causal factors of a Significant Event; 

· Identifying corrective action to be taken as a result of the root cause analysis; and

· Recusing the DRCAO in the event that the occurrence underlying the Significant Event at issue is likely to involve such officer; appointing an employee of the OCME to serve as the acting DRCAO in the event of such recusal; and requiring a decision not to recuse the DRCAO to be reviewed by the executive management of the OCME, such as a director or deputy commissioner.

Subdivision d relates to the declaration of a Significant Event.  It provides that within ten days of the discovery of an occurrence within the OCME involving the substantial likelihood of an act, error or omission that the affects the accuracy, reliability or integrity of the reported results of evidence examination or reported results of analysis, or the receipt of a report that a Significant Event has occurred, the DRCAO must make a formal determination whether a Significant Event has occurred.  If the DRCAO determines that a Significant Event has not occurred, he or she must provide a written explanation to the Chief Medical Examiner explaining why such an occurrence does not constitute a Significant Event.
Subdivision e relates to the creation and composition of the RCA committee.  It provides that, within five days a formal determination that a Significant Event has occurred, the DRCAO shall appoint an RCA Committee for the purpose of conducting an RCA Committee Report.  The RCA Committee shall include at least six members, provided that: 

· One member is the DRCAO;
· At least one member is knowledgeable in the subject area relating to the Significant Event and is a lab worker or other employee who performs scientific or technical services and works in a non-managerial capacity; 

· At least one member serves in the executive management of the OCME, such as a director or deputy commissioner;

· Two members are from divisions, departments or laboratories of the OCME that are not implicated by the Significant Event, and at least one of the two members works in a non-managerial capacity; and

· One member is an external expert who works in a medical or scientific research field.  Such member may serve without compensation.  
For the purpose of executing the provision relating to the external expert, the OCME shall develop and maintain a list of external experts who may serve as an external expert on the RCA Committee if called upon to serve in such capacity.  

Subdivision f provides the timeline for completion and reporting of a Significant Event and RCA Committee Report.  Paragraph one of subdivision f requires that within thirty days of determination by the DRCAO that a Significant Event has occurred, the OCME shall report the occurrence to the Mayor and City Council, and to any District Attorney and defense counsel of record that can be identified and who has a client or case that can be reasonably found to be affected by the Significant Event.  In the event that the defense counsel of record works in the office of an institutional defender, notice shall also be given to the head of such office.  In the event the defense counsel of record is assigned from the 18b panel of either the First or Second Department in the City of New York, notice must also be given to the administrator of the 18b panel for the assigning department.  

Paragraph two of subdivision f provides that RCA Committee is required to complete the RCA Committee Report no later than 90 days following the creation of such committee.  If the RCA Committee has not completed its report within 90 days, it would be required to report to the Chief Medical Examiner, the Mayor and Council of the City of New York on the progress of the committee’s findings and of such report, provide an explanation as to why such report is not completed, and provide an explanation of when such committee anticipates the conclusion of its report.  

Paragraph three of subdivision f provides that within seven days of submitting an RCA Committee Report the Mayor and City Council, the OCME shall send a copy at a minimum to: 
· The New York State Commission on Forensic Science and any entity responsible for the accreditation of the DNA Laboratory of the OCME, provided that the Significant Event that is the subject of such report is relevant to the Department of Forensic Biology of the OCME; and

· District Attorney and defense counsel of record that can be identified and who has a client or case that can be reasonably found to be affected by the Significant Event.  In the event that the defense counsel of record works in the office of an institutional defender, notice shall also be given to the head of such office.  In the event the defense counsel of record is assigned from the 18b panel of either the first or second department in the City of New York, notice must also be given to the administrator of the 18b panel for the assigning department.

Subdivision g provides that root cause analysis report produced pursuant to subdivision f shall not include the names of, or otherwise identify:  (1) any employee of the OCME; (2) any complainant, victim or decedent; or (3) any other individual who is the subject of investigations associated with forensic casework performed by the OCME. 

Finally, subdivision h provides that nothing in this bill section shall be construed to create a private right of action to enforce any of its provisions.  

Section two would provide that the local law would take effect 180 days after its enactment.

B. Proposed Int. No. 1058-A
Section one of Proposed Int. No. 1058-A would amend chapter 2 of title 17 of the administrative code of the City of New York by adding a new section 17-208.   Subdivision a of new section 17-208 would provide definitions for the new section.  “Forensic DNA laboratory” would have the same meaning as set forth in §995 of Article 49-B of the Executive Law of New York State.  “Proficiency test” would mean the testing required by §995 of Article 49-B of the Executive Law of New York State.  “Proficiency testing report” would mean an annual report produced by the OCME which reports the number of employees working in the Department of Forensic Biology of the OCME who have taken a proficiency test that year, and the percentage and number of those employees who passed such test. 

Subdivision b would require the OCME to prepare annually a Proficiency Testing Report and include comparison data for each of the previous five years as available.  It further provides that the Proficiency Testing Report shall not include the names of, or otherwise identify, any employee of the Department of Forensic Biology of the OCME.  
Subdivision c would require the OCME to post prominently and maintain the following concerning the OCME’s Department of Forensic Biology on the OCME’s website:

· Current copies, and copies used within the preceding two years, of all manuals, guidelines, or other documents relating to scientific procedures or protocols, quality assurance and quality control procedures or protocols, materials used for the training of lab workers, and evidence and case management procedures, including, but not limited to, accreditation standards and accreditation audit reports;

· The most recent copies of a Proficiency Testing Report; and

· Current copies of all certificates of accreditation issued to the OCME’s Department of Forensic Biology, whether by a governmental entity or a non-governmental entity responsible for the accreditation of the department. 

Subdivision d of sections 17-208 would require that historic copies of any manual, guidelines, or other document identified in paragraph one of subdivision c of this section used on or after January 1, 2000 and not fully available on the website of the OCME shall be made available to any person upon request, and a notice describing such availability and how to make such a request shall be posted on the Office’s website

Finally, subdivision e provides that nothing in this bill section shall be construed to create a private right of action to enforce any of its provisions.  

Section two would provide that the local law would take effect 120 days following after its enactment.
Proposed Int. No. 1051-A
By Council Members Arroyo, Ferreras, Cabrera, Comrie, James, Koo, Koppell, Lander, Mendez, Palma, Rose, Vann and Van Bramer
 

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to establishing procedures for the office of chief medical examiner to conduct a root cause analysis. 

 

 

Be it enacted by the Council as follows:
Section 1.  Chapter 2 of title 17 of the administrative code of the city of New York is amended by adding a new section 17-207 to read as follows:

§ 17-207 Root cause analysis, office of chief medical examiner. a. For purposes of this subdivision, the following terms shall have the following meanings: 
1. "Designated root cause analysis officer" shall mean an employee of the office of chief medical examiner who is responsible for determining whether a significant event has occurred within the office of chief medical examiner and, if such significant event has occurred, for convening the root cause analysis committee. 
2. "Root cause analysis" shall mean a process for investigating the causal factors of a significant event that shall focus primarily on systems and processes, not on individual performance or human error, and shall identify appropriate corrective action, including strategies to prevent the reoccurrence of a significant event or potential improvements in systems or processes that will decrease the likelihood of a significant event occurring in the future.
3. "Root cause analysis committee" shall mean a committee composed of representatives of certain divisions of the office of chief medical examiner appointed by the designated root cause analysis officer and assembled in response to a significant event in order to conduct a root cause analysis and to produce a root cause analysis committee report pursuant to this section.
4. "Root cause analysis committee report" shall mean a final report issued by the root cause analysis committee that shall include the findings of the root cause analysis committee, including, but not limited to, the identification of the root cause or causes of the significant event and a corrective action plan.
5. "Significant event" shall mean an occurrence in the office of chief medical examiner involving a significant likelihood of an act, error or omission that affects the accuracy, reliability or integrity of the reported results of evidence examination or reported results of analysis. Such act, error or omission shall include, but not be limited to, any (i) act or acts by an employee of the office of chief medical examiner involving intentional fabrication of work product, evidence examination, analysis or test results; (ii) significant error or errors by an employee of the office of chief medical examiner, or deficiency in a system or procedure used by such office, that may have affected the accuracy of reported results of evidence examination or the accuracy of the reported results of analysis in one or more cases; (iii) failure by an employee of the office of chief medical examiner to follow such office’s protocol that may have affected the accuracy of reported results of evidence examination or the accuracy of the reported results of analysis in one or more cases; or (iv) statement in the course of testimony by an employee of the office of chief medical examiner that significantly misrepresents or misstates her or his education, experience, training or qualifications, or the reported results of any evidence examination or analysis. 
b. The office of chief medical examiner shall appoint an employee of the office of chief medical examiner who shall serve as the designated root cause analysis officer.

c. The office of chief medical examiner shall develop and post on its website root cause analysis guidelines to assist in the implementation of this section.  Such guidelines shall provide guidance for:

1. determining whether a significant event has occurred, consistent with this section; 

2. reporting a significant event; 

3. creating a root cause analysis committee upon a determination of the root cause analysis officer that a significant event has occurred;

4. selecting individuals who shall serve as members of a root cause analysis committee;

5. determining the roles and responsibilities of members of a root cause analysis committee; 

6. determining when and how frequently a root cause analysis committee shall meet once a committee has been assembled in response to a significant event; 

7. producing a root cause analysis committee report in a timely manner; 

8. identifying causal factors of a significant event; 

9. identifying corrective action to be taken as a result of the root cause analysis; and

10. (i) recusing the designated root cause analysis officer in the event that the occurrence at issue is likely to involve acts or omissions by such officer, either acting in the capacity of the designated root cause analysis officer or any other capacity within the office of chief medical examiner, or in any other appropriate instance as specified in the guidelines; (ii) appointing an employee of the office of chief medical examiner to serve as the acting designated root cause analysis officer in the event of such recusal to fulfill the duties of the designated root cause analysis officer pursuant to subdivisions d, e and f of this section, provided that the occurrence at issue is not likely to involve acts or omissions by such individual appointed to serve as acting designated root cause analysis officer; and (iii) requiring a decision not to recuse the designated root cause analysis officer to be reviewed by the executive management of the office of chief medical examiner, such as a director or deputy commissioner.
d. Within ten days of the discovery of an occurrence in the office of chief medical examiner involving the substantial likelihood of an act, error or omission that affects the accuracy, reliability and integrity of the reported results of evidence examination or reported results of analysis, or receipt of a report that a significant event has occurred in the office of chief medical examiner, the designated root cause analysis officer shall make a formal determination whether a significant event has occurred.  In the event that the designated root cause analysis officer makes a determination that a significant event has not occurred, such officer shall provide written explanation to the chief medical examiner explaining why such occurrence does not constitute a significant event.  

e. Within five business days of a formal determination by the designated root cause analysis officer that a significant event has occurred within the office of chief medical examiner as provided in subdivision d of this section, such officer shall appoint a root cause analysis committee for the purpose of conducting a root cause analysis and producing a root cause analysis committee report.  Such committee shall include at least six members, provided that: 

(1) one member is the designated root cause analysis officer; 

(2) at least one member is knowledgeable in the subject area relating to the significant event and is a lab worker or other employee who performs scientific or technical services and works in a non-managerial capacity; 

(3) one member serves in the executive management of the office of chief medical examiner, such as a director or deputy commissioner; 
(4) two members are from divisions, departments or laboratories of the office of chief medical examiner that are not implicated by the significant event, and at least one of the two members works in a non-managerial capacity; and 

(5) one member is an external expert who works in a medical or scientific research field.  Such member may serve without compensation.  

For the purpose of executing paragraph 5 of this subdivision, the office of chief medical examiner shall develop and maintain a list of external experts who may serve as an external expert on a root cause analysis committee if called upon to serve in such capacity.  
f. 1. Within thirty days of a determination of the designated root cause analysis officer that a significant event has occurred within the office of chief medical examiner, the office of chief medical examiner shall report the occurrence of such significant event to the mayor and the council of the city of New York, and to any district attorney and defense counsel of record that can be identified and who has a case or client that can reasonably be found to be affected by the significant event.  In the event that the defense counsel of record works in the office of an institutional defender, notice shall also be given to the head of such office.  In the event that defense counsel of record is assigned from the 18b panel of either the first or second department in the city of New York, notice shall also be given to the administrator of the 18b panel of the assigning department.  
2. The root cause analysis committee shall submit a root cause analysis committee report no later than ninety days following the appointment of such committee, provided, however, that should it not be practicable to complete such report within ninety days, the committee shall report in writing to the mayor and council of the city of New York on the progress of the committee's findings and set forth a statement why such report is not yet completed and when completion is anticipated.  
3. Within seven days of submission of a root cause analysis report to the mayor and council of the city of New York, the office of chief medical examiner shall send a copy of the root cause analysis report at a minimum to (i) the New York state commission on forensic science and any entity responsible for the accreditation of the department of forensic biology of the office of chief medical examiner, provided that the significant event that is the subject of such report is relevant to the department of forensic biology of the office of chief medical examiner, and (ii) to district attorney and defense counsel of record that can be identified and who has a case or client that can reasonably be found to be affected by the significant event.  In the event that the defense counsel of record works in the office of an institutional defender, notice shall also be given to the head of such office.  In the event that defense counsel of record is assigned from the 18b panel of either the first or second department in the city of New York, notice shall also be given to the administrator of the 18b panel of the assigning department.  
g. The root cause analysis report produced pursuant to subdivision f of this section shall not include the names of, or otherwise identify: 
(1) any employee of the office of chief medical examiner; 

(2) any complainant, victim or decedent; or 
(3) any other individual who is the subject of investigations associated with forensic casework performed by the office of chief medical examiner.  

h. This section shall not be construed to create a private right of action to enforce any of its provisions.

§ 2.  This local law shall take effect one hundred eighty days after its enactment into law.  
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A LOCAL LAW

To amend the administrative code of the city of New York, in relation to transparency of the office of chief medical examiner.

 

Be it enacted by the Council as follows:

Section 1.  Chapter 2 of title 17 of the administrative code of the city of New York  is amended by adding a new section 17-208 to read as follows:

§ 17-208 Transparency, office of chief medical examiner. a. For the purpose of this section, the following terms shall have the following meanings: 
1. "Forensic DNA laboratory" shall have the same meaning as set forth in subdivision two of section nine hundred ninety-five of article forty-nine-b of the New York state executive law, or any successor provision thereto.
2. "Proficiency test" shall mean such testing as is required by the New York state commission on forensic science and the New York state subcommittee on forensic DNA laboratories and forensic DNA testing pursuant to paragraph b of subdivision three of section nine hundred ninety-five-b of article forty-nine-b of the New York state executive law, or any successor provision thereto.
3. "Proficiency testing report" shall mean an annual report produced by the office of chief medical examiner which reports the number of employees working in the department of forensic biology of the office of chief medical examiner who have taken a proficiency test that year, and the percentage and number of those employees who passed such proficiency test.  
b. The office of chief medical examiner shall annually prepare a proficiency testing report and shall include comparison data for each of the previous five years as available.  The proficiency testing report shall not include the names of, or otherwise identify, any employee of the department of forensic biology of the office of chief medical examiner. 

c. To the extent the office of chief medical examiner is authorized to publish such materials, the office of chief medical examiner shall post prominently and maintain on its website the following concerning the department of forensic biology of the office of chief medical examiner:
1. current copies, and copies used within the preceding two years, of all manuals, guidelines, or other documents relating to scientific procedures or protocols, quality assurance and quality control procedures or protocols, materials used for the training of lab workers, and evidence and case management procedures, including, but not limited to, accreditation standards and accreditation audit reports;
2. the most recent annual proficiency testing report; and
3. current copies of all certificates of accreditation issued to the department of forensic biology of the office of chief medical examiner, whether by a governmental entity or a non-governmental entity responsible for the accreditation of the department of forensic biology of the office of chief medical examiner. 

d. Historic copies of any manual, guidelines, or other document identified in paragraph one of subdivision c of this section used on or after January first, two thousand and not fully available on the website of the office of chief medical examiner shall be made available to any person upon request, and a notice describing such availability and how to make such a request shall be posted on the office’s website.

e. This section shall not be construed to create a private right of action to enforce any of its provisions.
§ 2.  This local law shall take effect one hundred twenty days after its enactment into law.
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