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By Council Members Brewer, Lappin, Mendez, Palma, Gonzalez, Ferreras, Koppell, Recchia, Gentile, Mark-Viverito, Rodriguez, James, Williams, Levin, Rose, Jackson, Chin, Barron, Ulrich, Mealy, Nelson, Vann, Crowley, Foster, Lander, Van Bramer, Dromm, Garodnick, Rivera, Cabrera, Eugene, Koslowitz, Vacca, Weprin, Reyna, Arroyo, King, Richards, Wills and the Public Advocate (Mr. de Blasio)

..Title

A Local Law to amend the administrative code of the city of New York, in relation to the provision of sick time earned by employees.

..Body

Be it enacted by the Council as follows:

Section 1. Legislative intent. The Council finds that nearly every worker in New York City will at some time during each year need temporary time off from work to take care of his or her own health needs or the health needs of members of his or her family. The Council recognizes that a sizeable number of workers in New York City are not entitled to any paid sick time to care for their own health needs or the health needs of their family members. Low income workers, in particular, are significantly less likely to have paid sick time than other members of the workforce. 

Providing workers with time off to attend to their own health and the health of their family members will ensure a healthier and more productive workforce in New York City. Paid sick time will have a positive effect on the public health of New York City by allowing sick workers the occasional option of staying at home to care for themselves when ill, thus lessening their recovery time and reducing the likelihood of spreading illness to other members of the workforce. As a high proportion of the New York City workforce travels to work by public transportation, enabling sick workers to stay at home when they are ill will also help to contain the spread of contagious illnesses among the general public. Paid sick time will, in addition, allow parents to provide personal care for their sick children. Parental care helps children to recover faster, prevents more serious illnesses, and improves a child’s overall mental and physical health. Paid sick time will also protect workers and their children who are not sick but who must stay home when public officials close schools or when their businesses are closed due to public health emergencies. 

The Council finds that providing paid sick time is affordable for employers and good for business. Employers who provide paid sick time have greater employee retention and reduce the problem of workers coming to work while ill. Studies have shown that costs from the loss of on-the-job productivity resulting from sick workers on the job exceed the cost of absenteeism among employees. The Council also finds that it is imperative to provide employees with meaningful protections against retaliation for using sick time and recognizes that prohibitions against retaliation and the imposition of penalties, including financial compensation to employees, for the denial of or retaliation for taking sick time, are critical. The Council notes that the anti-retaliation provisions of this chapter apply only to rights set forth under this law.

The Council therefore finds and declares that providing workers with sick time is important for public health, safety and productivity in New York City.

§ 2. Title 17 of the administrative code of the city of New York is amended by adding a new chapter 15 to read as follows:

Chapter 15: Earned sick time act
§ 17-1501 Short title. This chapter shall be known and may be cited as the “Earned Sick Time Act”.

§ 17-1502 Definitions. When used in this chapter, the following terms shall be defined as follows:

 a. “Child” shall mean a biological, adopted or foster child, a stepchild, a legal ward, a child of a domestic partner, or a child of an employee standing in loco parentis.

b. “Domestic partner” shall mean any person who has a registered domestic partnership pursuant to section 3-240 of the code, a domestic partnership registered in accordance with executive order number 123, dated August 7, 1989, or a domestic partnership registered in accordance with executive order number 48, dated January 7, 1993.

c. “Employee” shall mean any “employee” as defined in labor law section 190(2) who is employed for hire within the city for more than eighty hours in a calendar year who performs work on a full-time or part-time basis, including any recipient of benefits under chapter 3 of title 68 of the rules of the city of New York engaged in work as a condition of receiving such benefits, but not including those who are participating in work study programs under 42 U.S.C. section 2753.

d. “Employer” shall mean any “employer” as defined in labor law section 190(3). For purposes of this chapter, “employer” does not include (i) the United States government; (ii) the state of New York, including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary; (iii) the city of New York or any local government, municipality or county or any entity governed by general municipal law section 92 or county law section 207; or (iv) any employer as defined in this subdivision that employs fewer than five employees with the exception of persons who employ a domestic worker as defined in labor law section 2(16). In determining the number of employees performing work for an employer for compensation during a given week, all employees performing work for compensation on a full-time, part-time, or temporary basis shall be counted.

e. “Family member” shall mean an employee’s child, spouse, domestic partner, parent, mother-in-law, father-in-law, child of a domestic partner, mother of a domestic partner or father of a domestic partner.

f. “Health care provider” shall mean any person licensed under federal or New York state law to provide medical or emergency services, including, but not limited to, doctors, nurses and emergency room personnel.

g. “New small business” shall mean any individual, firm, partnership, institution, corporation, or association that has been in operation for three-hundred sixty-five days or fewer, and for which either (1) more than four and fewer than twenty employees work for compensation during a given week or (2) at least five employees work for compensation during a given week and the total number of hours worked for compensation during such week is fewer than eight hundred hours. In determining the number of employees under paragraph (1) of this subdivision, all employees performing work for any such business for compensation on a full-time, part-time, or temporary basis shall be counted. For purposes of this chapter, a new small business begins to operate when its formation document, including, but not limited to, articles of incorporation, articles of organization, certificates of limited partnership, articles of association, statement of registration or any other document of similar import are filed with the New York state department of state.

h. “Paid sick time” shall mean time that is provided by an employer to an employee that can be used for the purposes described in section 17-1504 of this chapter and is compensated at the same rate as the employee earns from his or her employment at the time the employee uses such time, except that an employee who volunteers or agrees to work hours or shifts in addition to his or her normal schedule will not receive more in paid sick time compensation than his or her regular hourly wage if such employee is not able to work the hours or shifts for which he or she has volunteered or agreed even if the reason for such inability to work is one of the reasons in section 17-1504 of this chapter. In no case shall an employer be required to pay more to an employee for paid sick time than the employee’s regular rate of pay at the time the employee uses such paid sick time, except that in no case shall the paid sick time hourly rate be less than the hourly rate provided in labor law section 652(1).

i. “Parent” shall mean a biological, foster, step- or adoptive parent, or a legal guardian of an employee or an employee’s spouse or domestic partner, or a person who stood in loco parentis when the employee was a minor child.

j. “Public disaster” shall mean an event such as fire, explosion, terrorist attack, severe weather conditions or other catastrophe that is declared a public emergency or disaster by the president of the United States, the governor of the state of New York or the mayor of the city of New York.

k. “Public health emergency” shall mean a declaration made by the commissioner of health and mental hygiene pursuant to section 3.01(d) of the New York city health code or by the mayor pursuant to section 24 of the executive law.

l. “Public service commission” shall mean the “public service commission” as defined in section 2 of the public service law.

m. “Retaliation” shall mean the denial of any right guaranteed under this chapter, and any threat, discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action against an employee for exercising any right guaranteed under this chapter. For employees not entitled to paid sick time under this chapter, retaliation shall mean any threat, discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action due to an absence from work for forty hours or fewer during a calendar year for the purposes listed in section 17-1504 of this chapter. Retaliation shall also include interference in any manner with any investigation, proceeding or hearing under this chapter.

n. “Sick time” shall mean time that is provided to an employee that can be used for the purposes described in section 17-1504 of this chapter, whether or not compensation for that time is required under this chapter. 

o. “Spouse” shall mean a person to whom an employee is legally married under the laws of the state of New York.

§ 17-1503 Accrual of sick time. a. All employees have the right to sick time as provided under this chapter.

b. All employers shall provide a minimum of one hour of paid sick time for every thirty hours worked by an employee. Employers shall not be required under this chapter to provide more than forty hours of paid sick time for an employee in a calendar year.

c. All employees not entitled to paid sick time under this chapter shall be entitled to up to forty hours of unpaid sick time, in accordance with the provisions of this chapter, at any time in a calendar year without retaliation.

d. Employees who are not covered by the overtime requirements of New York state law or regulations including the minimum wage orders promulgated by the New York commissioner of labor pursuant to labor law article 19 or 19-A shall be assumed to work forty hours in each work week for purposes of paid sick time accrual unless their regular work week is less than forty hours, in which case paid sick time accrues based upon that regular work week.

e. Paid sick time shall accrue in hour unit increments. Employees shall determine how much sick time they need to use. Employers may set a reasonable minimum increment for the use of paid sick time, but such minimum may not exceed four hours per day.

f. Paid sick time as provided pursuant to this chapter, except for a new small business, shall begin to accrue at the commencement of employment and an employee shall be entitled to begin using accrued paid sick time on the one hundred twentieth calendar day following commencement of their employment. After the one hundred twentieth calendar day of employment, such employee may use paid sick time as it is accrued. Accrual of paid sick time for an employee of a new small business shall not begin until such new small business has been in operation for one year and, thereafter, an employee of such business shall be entitled to use paid sick time as it is accrued.
g. An employer shall not be required to alter its existing bookkeeping practices except to the extent necessary to record sick time accrual and usage as provided by this chapter. Nothing in this chapter shall be construed to discourage or prohibit an employer from allowing the accrual or use of paid sick time at an earlier date than this chapter requires.

h. Unused paid sick time as provided pursuant to this chapter shall be carried over to the following calendar year; however, no employer shall be required to allow use of more than forty hours of paid sick time in a calendar year.

i. Any employer with a paid leave policy, such as a paid time off policy, who provides an employee with an amount of paid leave sufficient to meet the accrual requirements of this chapter and who allows such paid leave to be used for the same purposes and under the same conditions as paid sick time accrued under this chapter, is not required to provide additional paid sick time for such employee.

j. Nothing in this chapter shall be construed as requiring financial or other reimbursement to an employee from an employer upon the employee’s termination, resignation, retirement, or other separation from employment for accrued paid sick time that has not been used.

k. If an employee is transferred to a separate division, entity or location, but remains employed by the same employer, such employee is entitled to all paid sick time accrued at the prior division, entity or location and is entitled to retain or use all paid sick time as provided under the provisions of this chapter. When there is a separation from employment and the employee is rehired within six months of separation by the same employer, previously accrued paid sick time that was not used shall be reinstated and such employee shall be entitled to use such accrued paid sick time at any time after such employee was rehired.

§ 17-1504 Use of sick time. a. An employee shall be entitled to use sick time for absence from work due to:

1. such employee’s mental or physical illness, injury or health condition or need for medical diagnosis, care or treatment of a mental or physical illness, injury or health condition or need for preventive medical care; or
2. care of a family member who needs medical diagnosis, care or treatment of a mental or physical illness, injury or health condition or who needs preventive medical care; or

3. closure of such employee’s place of business by order of a public official due to a public health emergency or such employee’s need to care for a child whose school or childcare provider has been closed by order of a public official due to a public health emergency.
b. An employer may require reasonable notice of the need to use sick time. Where such need is foreseeable, an employer may require advance notice of the intention to use such sick time, not to exceed seven days prior to the date such sick time is to begin. Where such need is not foreseeable, an employer may require an employee to provide notice of the need for the use of sick time as soon as practicable. An employee’s failure to give reasonable notice shall not warrant discharge or retaliation against such employee for using sick time.

c. For an absence of more than three consecutive work days, an employer may require reasonable documentation that the use of sick time is authorized by subdivision (a) of this section. For sick time used pursuant to paragraphs (1) and (2) of subdivision (a) of this section, documentation signed by a licensed health care provider indicating the need for the amount of sick time taken shall be considered reasonable documentation. An employer shall not require that such documentation specify the nature of the employee’s or the employee’s family member’s injury, illness or condition. An employer shall not delay or deny the use of sick time taken for purposes of this section, or withhold pay for such absence for employees entitled to pay under this chapter, on the basis that such employer has not received such documentation.

d. An employee may not be required as a condition of taking sick time to search for or find a replacement worker to cover the hours during which such employee is utilizing sick time.

§ 17-1505 Changing shifts. Upon mutual consent of the employee and the employer, an employee who is absent for a reason listed in subdivision (a) of section 17-1504 of this chapter may work additional hours or shifts during the same pay period as that absence without using sick time to make up for the original missed hours or shifts. The employer shall not require such employee to work such additional hours or shifts or search for or find a replacement employee to cover the hours during which the employee is utilizing sick time. If such employee works additional hours or shifts, and such hours are fewer than the number of hours such employee was originally scheduled to work, then such employee shall be able to use sick time provided pursuant to this chapter for the difference. Should the employee work additional hours or shifts, the employer shall comply with any applicable federal, state or local laws concerning overtime pay. 
§ 17-1506 Public disasters. In the event of a public disaster, the mayor may, for the length of such disaster, suspend the provisions of this chapter for businesses, corporations or other entities regulated by the public service commission.
§ 17-1507 Retaliation prohibited. a. It shall be unlawful for an employer or any other person to interfere with, restrain, or deny the exercise of, or the attempt to exercise, any right protected under this chapter.

b. No person shall engage in retaliation against an employee or threaten to do so because such employee has exercised rights or is planning to exercise rights protected under this chapter. In the case of an employee who is not entitled to paid sick time under this chapter, no person shall engage in retaliation against such employee because such employee was absent from work for forty hours or less in a calendar year due to any reason listed in section 17-1504 of this chapter. Rights under this chapter include, but are not limited to, the right to: request sick time; use sick time pursuant to this chapter; file a complaint for alleged violations of this chapter with the department; communicate with any person about any violation of this chapter; file an action in court for alleged violations of this chapter; participate in any judicial action regarding an alleged violation of this chapter; and inform any person of his or her potential rights under this chapter. 

c. It shall be unlawful for an employer to require any employee to involuntarily exchange, swap, or reduce his or her hours pursuant to section 17-1505 of this chapter. 

d. It shall be unlawful to count sick time taken under this chapter as an absence that may lead to or result in discipline, discharge, demotion, suspension, reduction of hours, or any other adverse action.

e. The protections of this chapter shall apply to any person who mistakenly but in good faith alleges violations of this chapter.

§ 17-1508 Notice and posting. a. Employees shall receive written notice at the commencement of their employment that they are entitled to sick time as provided under this chapter, including the right to paid and unpaid sick time, as well as the rights guaranteed under section 17-1507 of this chapter, the amount of sick time, and the terms of its use, including that all persons or entities are prohibited from retaliation or threat of retaliation against employees who request or use sick time and that an employee has the right to file a complaint or bring a civil action if sick time as required under this chapter is denied or an employee is retaliated against for requesting or taking sick time as provided pursuant to this chapter.

b. Such notice shall be provided by:

1. supplying each employee with a notice in English and in the primary language that is spoken by at least five percent of the workforce at that employment location that contains the information required pursuant to subdivision (a) of this section and by adding the information pursuant to subdivision (a) of this section to any personnel policies or manuals maintained by the employer and any orientation materials supplied to new employees; and

2. displaying a poster or posters in places conspicuous and accessible to all employees in each location where such employees are employed that contains in English and in the primary language that is spoken by at least five percent of the workforce at that employment location, all information required under subdivision (a) of this section.

c. The department shall create and make available written notices and posters that contain the information required pursuant to subdivision (a) of this section for use in complying with the notice provisions of this section. Such notices and posters shall be available from the department in hard copy or in a downloadable format from the website of the department in Chinese, English, French-Creole, Italian, Korean, Russian, Spanish, and any other language deemed appropriate by the department.

d. Any person or entity that willfully violates the notice and posting requirements of this section shall be subject to a civil fine in an amount not to exceed one hundred dollars for each employee who was not given appropriate notice in accordance with paragraph one of subdivision (b) of this section and ten dollars for each day that no posting was displayed as required in accordance with paragraph two of subdivision (b) of this section.

§ 17-1509 Employer records. Employers shall retain records documenting the number of hours worked by employees and sick time accrued and taken by employees, for a period of three years unless otherwise required pursuant to any other law, rule or regulation, and shall allow the department to access such records, with appropriate notice and at a mutually agreeable time, to monitor compliance with the requirements of this chapter. An employer shall not be required to modify its existing record keeping policies to comply with this chapter as long as such employer’s records indicate the number of hours worked by employees, sick time accrued and sick time taken. When a conflict arises regarding whether an employee is entitled to sick time under this chapter, if the employer does not maintain or retain adequate records documenting hours worked by such employee and sick time taken by such employee, or does not allow the administering agency reasonable access to such records, it shall be presumed that such employer has violated this chapter, absent clear and convincing evidence otherwise.

§ 17-1510 Rules. The department shall be authorized to coordinate implementation and enforcement of this chapter and promulgate appropriate guidelines or rules for such purposes. Such guidelines or rules shall include, but not be limited to, the creation of an online system to assist businesses with timekeeping and record keeping consistent with the requirements of this chapter, provided, however, that such rules shall permit an employer with a paid leave policy, such as a paid time off policy, who makes available an amount of paid leave sufficient to meet the accrual requirements of this chapter, that may be used for the same purposes and under the same conditions as paid sick time under this chapter, to maintain its existing timekeeping practices.

§ 17-1511 Confidentiality and nondisclosure. No person or entity may require the disclosure of details relating to an employee’s or his or her family member’s medical condition as a condition of providing sick time under this chapter. Health information about an employee or an employee’s family member shall be treated as confidential and shall not be disclosed except by the affected employee or with the permission of the affected employee.

§ 17-1512 Encouragement of more generous policies; no effect on more generous policies. a. Nothing in this chapter shall be construed to discourage or prohibit the adoption or retention of a paid sick time policy or paid time off policy more generous than that which is required herein.

b. Nothing in this chapter shall be construed as diminishing the obligation of an employer to comply with any contract, collective bargaining agreement, employment benefit plan or other agreement providing more generous sick time to an employee than required herein.
c. Nothing in this chapter shall be construed as diminishing the rights of public employees regarding paid sick time as provided pursuant to federal, New York state or New York city law. 

§ 17-1513 Collective bargaining agreements. a. The provisions of this chapter shall not apply to any employee covered by a bona fide collective bargaining agreement if (i) such provisions are expressly waived in such collective bargaining agreement and (ii) such agreement provides for a comparable benefit for the employees covered by such agreement, in the form of paid days off; such paid days off shall be in the form of leave, compensation, other employee benefits, or some combination thereof. Comparable benefits shall include, but are not limited to, vacation time, personal time, sick time, and holiday and Sunday time pay at premium rates. 
b. The provisions of this chapter shall not apply to any employee in the building and construction industry covered by a bona fide collective bargaining agreement if such provisions are expressly waived in such collective bargaining agreement.

§ 17-1514 Enforcement. a. The department shall have full authority to implement and enforce this chapter.

b. The department shall have broad powers to ensure compliance with this chapter, including, but not limited to: the power to issue subpoenas, the power to examine employment records, the power to interview employees and former employees in private, and the power to determine compliance with section 17-1508 of this chapter. The department shall also have the authority to perform outreach to inform the residents of the city of their rights under this chapter. The department shall take appropriate action to enforce this chapter, including, but not limited to: 

1. establishing a system to receive complaints, in writing and by telephone, in Chinese, English, French-Creole, Italian, Korean, Russian, Spanish, and any other language deemed appropriate by the department, regarding non-compliance with this chapter;

2. investigating and attempting to investigate and resolve complaints received by the department in a timely manner and keeping complainants reasonably notified regarding the status of any resultant investigation; and 

3. using audits, on-site investigations, or other measures to ensure compliance.

c. Any person claiming to be aggrieved by a violation of this chapter shall have the right to file a complaint with the department. The department shall maintain confidential the identity of any complainant unless disclosure of such complainant’s identity is necessary for resolution of the investigation. The department shall, to the extent practicable, notify such complainant that the department will be disclosing his or her identity prior to such disclosure. 

d. Where the department determines that a violation of this chapter has occurred, it shall issue to the offending person or entity a notice of violation in accordance with section 1046 of the New York city charter. Such notice of violation shall constitute prima facie evidence of the allegations contained therein and shall commence in accordance with the department’s procedures an adjudicatory hearing before an administrative tribunal to be determined by the department. In accordance with the procedures set forth in chapter 7 of title 24 of the rules of the city of New York, such tribunal shall render decisions and impose the penalties provided for in this chapter. 

e. Any entity or person found to be in violation of any provisions of this chapter, except for the provisions set forth in subdivision (d) of section 17-1508, shall be liable for a civil penalty payable to the city of not less than one thousand dollars for the first violation, and for subsequent violations that occur within five years of any previous violation, not less than two thousand dollars for the second violation and not less than three thousand dollars for each succeeding violation. A final decision by the department or any court of competent jurisdiction that any entity or person has violated this chapter shall constitute evidence of bad moral character, except that a failure to comply with the notice or record-keeping requirements of sections 17-1508 or 17-1509 of this chapter shall not by itself be evidence of bad moral character. 

f. In addition to the civil penalties described in subdivision (e) of this section, the administrative tribunal of the department shall order that appropriate penalties be paid to the employee or other person whose rights under this chapter were violated. When appropriate, the administrative tribunal of the department shall also order the reinstatement of any employee unlawfully discharged and promotion or other appropriate injunctive relief for any employee who has suffered unlawful retaliation. Any person or entity that is found to have violated this chapter shall be liable to the employee or employees affected in the following amounts:

1. for each instance of sick time taken by an employee but not compensated by the employer: no less than three times the wages that should have been paid under this chapter or five hundred dollars, whichever is greater. 

2. for each instance of sick time requested by an employee but unlawfully denied and not taken by the employee: no less than one thousand dollars. 

3. for each instance of retaliation not including discharge from employment: full compensation including, but not limited to, wages and benefits lost, but in no event less than one thousand dollars, and equitable relief as appropriate, including promotion.

4. for each instance of discharge from employment in violation of this chapter: full compensation including, but not limited to, wages and benefits lost, but in no event less than five thousand dollars, and equitable relief as appropriate, including reinstatement and promotion.

5. for each instance of unlawful disclosure of confidential information in violation of section 17-1511 of this chapter, no less than five hundred dollars.

g. When determining the appropriate level of compensation to an employee, the administrative tribunal of the department shall give due consideration to: the goals of deterring future violations, encouraging employees to report violations, and protecting and improving the public health; the degree of good or bad faith of the employer; the gravity of the violation; the employer’s history of previous violations; and any noncompliance with recordkeeping, notice, and other requirements of this chapter.

h. A final order by the department shall be enforceable in accordance with section 562 of the New York city charter. 

i. Upon a final order by the department, the department shall have the authority to post online and in other media the names of those who have violated this chapter.

j. In addition to the aforementioned provisions of this section, any person claiming to be aggrieved by a violation of this chapter shall have a cause of action in any court of competent jurisdiction for compensatory damages, injunctive and declaratory relief, attorney's fees and costs, and such other relief as such court deems appropriate. Submitting a complaint to the department shall be neither a prerequisite nor a bar to bringing a private action. 

k. When determining the appropriate level of compensation to an employee for a violation of any provisions of this chapter, a court may give due consideration to: the goals of deterring future violations, encouraging employees to report violations, and protecting and improving the public health; the degree of good or bad faith of the employer; the gravity of the violation; any history of previous violations; and the compliance or noncompliance with recordkeeping, notice, and other requirements of this chapter.

l. A person must file a complaint with the department or a court of competent jurisdiction within eighteen months of when that person knew or should have known of an alleged violation of this chapter.

§ 17-1515 Other legal requirements. a. This chapter provides minimum requirements pertaining to sick time and shall not be construed to preempt, limit, or otherwise affect the applicability of any other law, regulation, rule, requirement, policy, or standard that provides for greater accrual or use by employees of sick leave or time, whether paid or unpaid, or that extends other protections to employees.

b. Nothing in this chapter shall be construed as creating or imposing any requirement in conflict with any federal or state law, rule or regulation, nor shall anything in this chapter be construed to diminish or impair the rights of an employee or employer under any valid collective bargaining agreement.

§3. Effect of invalidity; severability. If any section, subdivision, paragraph, sentence, clause, phrase or other portion of this local law is, for any reason, declared unconstitutional or invalid, in whole or in part, by any court of competent jurisdiction, such portion shall be deemed severable, and such unconstitutionality or invalidity shall not affect the validity of the remaining portions of this local law, which remaining portions shall continue in full force and effect.

§ 4. This local law shall take effect one hundred and eighty days after enactment, provided, however, that the department shall promulgate rules and take such other measures as may be necessary for the purposes of implementing and carrying out the provisions of this local law prior to such effective date, and provided further that in the case of employees covered by a collective bargaining agreement in effect on the effective date prescribed herein, this local law shall apply on the date of the termination of such agreement.
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