Administration for
‘ Children’s Services

The New York City Council,
Committee on Juvenile Justice

Thursday, February 28, 2013

“Int. No. 981: Reporting Demographic Data and Incident Reports on Youth Detained and
Placed in Juvenile Facilities”
Testimony by

Dawn Saffayeh, Deputy Commissioner, Policy, Planning and Measurement
New York City Administration for Children’s Services



The New York City Administration for Children’s Services
Dawn Saffayeh, Deputy Commissioner
Testimony to the New York City Council
Committee on Juvenile Justice
February 28, 2013
“Int. No. 981: Reporting Demographic Data and Incident Reports on Youth Detained and

Placed in Juvenile Facilities”

Good moming Chair Gonzalez and members of the Committee on Juvenile Justice. I am
Dawn Saffayeh, Deputy Commissioner for the Division of Policy, Planning and Measurement at
the New York City Administration for Children’s Services (ACS). Thank you for providing us
with the opportunity to address the proposed legislation related to reporting data on youth in
New York City’s juvenile facilities.

Since the 2010 merger of the Department of Juvenile Justice and the A&ninistration for
Children’s Services, ACS has worked diligently to collect and traék detention data. We report
juvenile detention data in our Flash Report, which graphically illustrates monthly trends in select
child welfare, juvenile justice; and early care and education statistics,. and in our Strategic
Management Report, which we produce quarterly. We publish both of these reports on our ACS
website. In addition, we provide City Council reports quarterly, which includeincident and
demographic data, as well as provide data that is included in the Mayor’s Management Report,
which is mandated by the City charter and produced biannually, both of which are also posted on
our website. Finally, ACS produces on an annual basis a Community Snapshots Report which

includes juvenile detention statistics broken down by community district.



We take our responsibility to collect and share data very seriously and we support the
Council’s proposed legislation to extend reporting requirements to our youth in placement, both
non-secure and limited secure, on the same schedule that we do for our youth in detention. As we
planned for Close to Home, ACS recognized the need to broaden our data collecting to include
placement statistics as well as to develop quality assurance mechanisms. As such, we created a
Juvenile Justice Planning and Measurement Unit (JJPM) that will measure provider performance
and program outcomes for our juvenile justice placement programs.r

ACS is committing to collecting and providing the same demographic data and incident
information for our placement population that we presently provide for detention. While we
agree that collecting and reporting the juvenile placement data is important, the proposed
legislation fails to account for the fact that New York City will not be providing limited secure
placement services until fall 2013. Given that non-secure placement went into effect in
September 2012 and the proposed legislation requires the first demographic data report to be
provided to the Council by September 30, 2013, the proposed legislation appears to contemplate
a one-year “implementation period” for non-secure prior to ACS reporting data. We therefore
request that the Council provide a similar “implementation peribd” for limited secure placement
and the reporting requirements date for limited secure placement data to commence in fall 2014.
Similarly, the proposed legislation statesr that the incident report data for non-secure placement
could be required as soon as May 2013. Given that the demographic data contemplates a year
grace period, we wouldl similarly request a one year “implementation period” for incident

reporting to be extended to September 2013.



Juvenile Justice Oversight Board and Resident Care Advocacy Program

In addition to our support for the proposed legislation, I would like to take this
opportunity to update the Counci1 on the work ACS has done over the past few months with
respect to our juvenile justice programs. Recently, we testified before the Council on our
Resident Care Advoca:cy Program (RCAP). As we mentioned during that hearing, with the
Close to Home initiative currently underway, ACS has recognized the need for a more robust
oversight mechanism td adequately address young people’s needs and to continuously monitor
and. improve the safety and strength of our programs in both detention and placement. We have
therefpre created the Juvenile Justice Oversight Board that will oversee both secure and non-
secure detention, as well as non-secure and limited-secure placement. Tlhe Board will analyze the
data that we collect, among a number of other tasks, and diséuss their findings with agency
officials. We believe this will help us to assess and, where needed, improve the conditions of our
detention and placement facilities.

ACS will also be hiring two additional ombudspersons to augment our existing Resident
Care Advocacy Program (RCAP). The role of the ombudsperson ié to ensure that all youth
understand their right to report and pursue a grievance and the process for doing so. We expect
that the ombudspersons will inform the work of the Board by participating in meetiﬁgé and
raising issues that are brought to their attention with Board members. The deadline for the
Juvenile Justice Oversight Board membership applications is today and we look forward to
updating the Council as we implement the Oversight Board.

Close to Home Update

As the Council knows, Phase I of Close to Home has been underway since this past

September. Once it is fully operational, we will have the capacity to serve approximately 319



non-secure placement youth. We released the Request for Proposals for the aftercare system last
November and are currently evaluating proposals. We expect contracts to be awarded in late
April and that contracts will be enacted. on July 1, 2013. Currently, we have 231 youth in active
non-secure placement care.

ACS is planning fc\)r the second phase, Limited-Secure Placement, which will begin fall
2013. Like non-secure placements, young people in limited-secure settings will receive a full
range of services and supports. However, limited-secure placements will have more restrictive
features to ensure the safety of residents, program staff, and communities. ACS has hosted five
community forums to obtain the public’s feedback on limited-secure placement and we plan to
distribute the draft plan for public comment in early March. Pursuant to the legislation, after we
release the draft plan, ACS will also hold five public hearings this spring to obtain public
comment. We will incorporate the feedback we received from the public into the plan, which we
will then submit to OCFS for review and approval.

Similar to the procurement process for non-secure placement, for Limited Secure
placement, ACS will issue a Negotiated Acquisition seeking highly qualified providers with
extensive foster care and juvenile justice experience to provide services at an expected 9-11
residential sites within the five boroughs or close to New York City. We plan to begin
accepting youth into limited secure placement beginning in fall 2013 and have an anticipated
capacity of 158 youth.

Limited secure facilities will have multiple safety and security measures both to protect
residents and to also ensure the safety of the surrounding community that may include things
like: designated entry and exit points; full perimeter lighting; locked doors and windows;

security cameras and closed circuit television monitoring. We will seek to avoid frequent



transportation of youth in and out of the facilities by prov-iding most services on site. Some of
the onsite services will include: medical, dental and mental health services; counseling and
individual meeting rooms; space for family, attorney visits and conferences; indoor recreation
space; outdoor yard space within the facility’s property; and education. We will have a rich
-direct care staff ratio of one staff for every three youth and each facility will have a staffed
control room operating 24/7 that controls facility entry and exits and responds to emergencies. In
addition, providers will be required to create community advisory boards that will meet quarterly
— these groups will consist of local residents, faith-based organizations, civic groups and other

community members.

Closing

This is an exciting time for Children’s Services and our juvenile justice programs. We are
grateful for all of the support of the Council as we continue to strive to improve services for the

City’s most vulnerable young people. I will now take your questions.
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My name is Judy Yu. I am the Associate Director of LGBTQ Youth Issues at the Juvenile Justice
Project of the Correctional Association of New York. The Correctional Association of New Yotk
(CA) is an independent, non-profit organization founded by concerned citizens in 1844 and granted
unique authotity by the New York State Legislature to inspect prisons and to report its findings and
recommendations to the legislature, the public and the press. Through monitoting, tesearch, public
education and policy recommendations, the CA strives to make the administration of justice in New
York State mote fair, efficient and humane. The CA does not provide direct services other than
leadership training programs, does not engage in litigation, and does not represent a sector or
workforce. The Juvenile Justice Project 1s committed to working toward a youth justice system that
is transparent and accountable to children and families, communities, legislators, policy-makers, and
the public. The soclety we envision and work toward is one in which children are given the tools and
skills they need to succeed and where working effectively with youth translates into increased public
safety outcomes.

Thank you Chairperson Gonzalez, and committee members Arroyo, Cabrera, and Dromm
for this opportunity to testify. We look forward to working with you and your colleagues to ensure

that New Yotk City’s children and youth in the youth justice system are effectively served.

Introduction

The Cozrectional Association of New York supports the proposed amendment to the administrative
code of New York requiting the Administration for Children’s Setvices (ACS) to publish
demographic data and incident repotts on youth detained and placed in its juvenile justice facilities,
and the repeal of chapter 2 of title 9 of the administrative code of New Yotk City as it relates to the

department of juvenile justice. This proposed bill will provide concerned citizens, families and



communities with critical information about the conditions of ACS juvenile justice facilities, whether
certain populations are at disproportionate risk for youth justice involvement and patticulat harms
while in confinement, and the ovetall safety of detained and incarcerated youth. We recommend
enhancements to the proposed legislation to further protect all youth in ACS’ care, including lesbian,
gay, bisexual, transgender, and questioning (LGBTQ) youth. Research has shown that LGBTQ
youth are disproportionately represented in the youth justice system; and suffer routine and systemic
mistreatment in detention and placement as a result of their perceived or actual sexual otientation,
gender expression, ot gender identity.! We have obsetved that ACS has recently made strong efforts
to implement policies and practices to protect and more effectively serve LGBTQ youth i its care.
This legislation and our proposed additional measutes will build upon the important wortk ACS is
already doing on these issues. Therefore we recoramend that the New York City Council codify
within the proposed legislation the following:

1) Sexual orientation and gender identity should be included in all intake or admissions form
and teported in the disaggregated data that will be posted on ACS’ website.

2) Incident reports should include bias based incidents and published incident reporting data
should be disaggregated by age, race, gender, gender identity, and sexual otientation.

3) Ananonymous self-administered sutvey should be distributed to each youth on an annual
basis to futrther collect information about the prevalence of LGBTQ youth in custody and
their experiences while in detention and placement. The survey tesults should be included in
the public repotts.

4) Training and professional development should be mandated to ensure that the collection,

management, and publication of this sensitive information benefits, and does not harm,

1 Center for American Progress; The Unfair Criminalization of Gay and Transgender Youth: An Overview of the Experiences of
LGBT Youth in the Juvenile Justice System, June, 2012



youth and families. Furthermore, ACS should be suppotted and tesourced to develop their
capacity to fully comply with such protocols.
We strongly feel that these proposed additions ate critical for the adequate assessment of ACS’
competence in serving all children and youth. Moreover, youth, families, and the public benefit
from having access to such information; it provides a variety of stakeholders with the opportunity to
engage with ACS about how to best serve system impacted young people, as well as reduce and

prevent further involvement with the youth justice system.

1) Sexual orientation and gender identity should be included in all intake or admissions

form and reported in the disaggregated data that will be posted on ACS’ website.

LGBTQ youth are disproportionately represented in the youth justice system, with one national
study finding that up to 15% of incarcerated youth are lesbian, gay, bisexual, or gender non-
conforming.® There is also a growing body of research that shows that LGBTQ youth are at
increased tisk for homelessness, substance abuse, school bullying and family rejection due to
homophobia, transphobia, sexism, and social stigma.” Moreover, these issues frequently funnel
LGBTQ youth into the youth justice system.*

ACS has recently made important strides to protect and more effectively serve LGBT youth in
their care through the release of Promoting a Safe and Respectful Environment for Leshian, Gay, Bisexunal,
Transgender, and Questioning Youth and their Fanilies Involved in the Child Welfare, Detention, and Juvensle
[Justice System. Furthermore the CA has been involved with ACS’ LGBTQ Action Group. Undet the
leadetship of the new Senior Advisot to LGBT Policy and Practice, ACS is taking significant steps

to integrate the needs and petspectives of LGBTQ youth into all aspects of its operations, services,

2 Angela Irvine, “Weve Had Three of Thens": Addressing the Invisibility of Leshian, Gay, Bisescwal and Gender Non-Conforneing Youths in the
Jovenile Justtce Systens, 19 Colum, J. Gender & L. 675-76, 687 (2010).

3 See upranote 1 at 1

4 See ppranote 1 at 2.



and programs. To the best of our understanding, this includes or will include the tevision of ACS’
forms to include sexual orientation and gender identity issues and recognition of LGBT families.
Futthermore the Correctional Association coordinates a Juvenile Justice Coalition, 2 state wide
network of advocates, social service providers, and community membets, which includes an
LGBTQ Work Group. . This work group has collaborated with ACS’ Division of Youth and Family
Justice (DYF]) since 2010 and meets regularly to discuss the implementation of ACS’ LGBTQ
policy and guidelines. Through our work, we have learned that ACS has been in conversation with a
nationally recognized research expert on LGBTQ youth in the juvenile justice to add sexual
otrientation and gender identity to its intake form.

We applaud these efforts. However, to ensure that these nascent measures and practices are
fully embedded into ACS’s system and continue beyond the cutrent leadership and administration,
we urge the City Council to include in the proposed legislation sexual orientation and gender identity
as demogtaphic information to be collected and reported on ACS website. The systemic ongoing
collection of this information on the individual and aggregate level is necessary to assess whether the
agency is meeting its obligation to LGBTQ and all youth through cultutally responsive and affirming
setvices. It will help inform program planning, and enable ACS to improve and enhance setvices
based on data.

ACS s)hould continue to utilize expert technical assistance to collect such data. ACS should also
follow the lead of other public agencies that have collected information on sexual otientation and
gender identity for over 20 years, such as the school-based surveys of adolescents through versions
of the Youth Risk Behavioral Sutvey.” In addition, Family Builders By Adoption just released
“Guidelines for Managing Information Related to the Sexual Orientation and Gender Identity and

Expression of Children in Child Welfare Systems,” and while this was written for the child welfare

5 Wilber, §, Guidelines for Managing Information Related to the Sexual Orientation and Gender Identity and Expression of Children
in Child Welfare Systems, Putting Pride into Practice Project, Family Builders by Adoption, Oakland, CA 13 {2013).



system, the guidelines and recommendations are relevant and applicable to the juvenile justice
system.’ These guidelines should be adapted for use by ACS.

2) Incident reports should include bias based incidents and incident reporting data
should be disaggregated by age, race, gendet, gender identity, and sexual
orientation.

The collection of data related to incidents of bias based harassment in ACS’ youth justice
facilities and programs should also be added to the current proposed legislation. Studies show that
anti-LGBTQ harassment is unfortunately petvasive in detention and placement settings.” The
tracking of incidents of harassment and mistreatment, and inclusion of this information in published
incident reporting data, will provide important insight into the safety and conditions for all youth in
facilities. It should also be used by ACS to enhance their L.GBTQ anti-discimination policy and
general protocols to ensure equitaﬁle and culturally competent treatment of all youth in their care.

The New York City Department of Education has taken steps to track the bias based
harassment incidents in schools as patt of both its Respect for All policy, and in compliance with the
Dignity for All Students Act, the recently passed state law that stipulates that “New Yotk State
public school students should have an envitonment free of disctimination and harassment.”™ Undex
this act schools are responsible for collecting and reporting data on incidents of discrimination and
harassment to the New York State Department of Education. In New York City, the online
occutrence reporting system (OORS) is used to collect such incidents in schools and there is an

annual audit of incident reports documenting bias-related infractions of the Student Discipline

6 Id (Wilber)

7 Katayoon Majd et al., The Equity Project, Hidden Injustice: Lesbian, Gay, Bisexual, and Transgender Youih in Juvenile Courts 102
(2009}, http:/ /www.equityproject.org/pdfs/hidden_injustice.pdf.

8 Dignity for all Students Act Guidance for Updating Codes of Conduct, The State Education Department (2012),

http:/ /www.pl2nysed.gov/ dignityact/documents /DASACodeofConductFinal44-1.pdf



Code. An incident of bias based on gender identity, gender expression, and sexual orientation is
included as a category for which data is collected and reported.’

In order to ensure that all our youth are safe and protected while in the care of ACS, itis
critical that ACS develops a robust system to track incidents of harassment against youth perceived
to be or who identify as LGBTQ. For example, incident repozts should include harassment and
discrimination as a category. Each facility should appoint staff to be trained when responding and
reporting incidents to identify if there was any bias due to the race, age, gender, gender identity,
and/ot sexual otientation of the youth involved while ensuring confidentiality of this information
and protecting the complainant from any reprisals or retaliation. Futthermorte all incident repotts
should include the age, gender, gender identity, race, and sexual otientation of the youth involved.
ACS should regularly audit this information and release it as part of annual reports on incidents to
the public. If the prevalence of anti-LGBTQ hatassment and discrimination is high, ACS should
include steps and strategies to reduce incidents in this report. Members of the community should be
given opportunity to review and respond to the report to ACS, to ensure family and community
engagement. ACS’ published repotts on incident reports should also be disaggregated by the age,
gender, gender identity, race, and sexual orientation of the youth. Disaggregating the data by these
categories may provide further useful context to undetstand the safety needs of youth, if thete are
particular youth at risk for violence while in the custody of ACS, and the climate of facilities.

3) Axn anonymous self-administered survey should be distributed to each youth on an
annual basis to further collect information about prevalence of LGBTQ youth in
custody and their experiences while in detention and placement. The sutvey results

should be included in the public tepotts.

Y Id



Due to the social stigma LGBTQ people face, it may be difficult to obtain accurate information
about the sexual orientation and gender identity of youth in custody. Youth with histoties of
rejection and disctimination due to their sexual orientation, gender identity, and/or gender
exptession may be reluctant to disclose such information at the time of admission and intake for
safety reasons.'’ Therefore, we recommend that 2 confidential self-administered survey be
distributed to all youth annually as an additional mechanism for collecting information and to ensute
accuracy of data.

According to a recent set of guidelines on data collectton and information from Family Builders
By Adoption, “Anonymous sutveys permit youth to be more candid, increasing the reliability of the
data and potentially providing more accurate data on the quality of services and the needs of
youth.”! The anonymous surveys should include questions to assess youth’s experiences in juvenile
justice facilities, including conditions of confinement, climate, and experiences of bullying and
harassment. Anonymous sutveys can provide a forum for youth who may be fearful of reprisals o
who do not feel it is safe to disclose their sexual otientation and/or gender identity. The data
captured from these surveys would assist with program evaluation and planning as well as ensuring
accuracy of data. Such surveys should be designed with care, abiding by established best practices
and protocols.”

4) Training and professional development should be mandated to ensure that the
collection, management, and publication of information about sexual orientation and
gender identity benefits, and does not harm, youth and families. Furthermore, ACS
should be supported and resourced to develop their capacity to fully comply with

such protocols.

10 Shannan Wilber et al., Child Welfare League of America, CWLA Best Practice Guidelines: Serving LGBT Youth in Qut-of-Home
Care 36 (2006).

11 See gpra note 5 ar 13.

12 Badgett, L., & Goldberg, N. Best Practices for Asking Questions About Sexual Orentation on Surveys. Los Angeles: The Williams
Institute.



We strongly recommend the inclusion of ongoing training and professional development of
ACS staff on best practices for working with LGBTQ youth, including the collection and
management of sensitive data about youth in their care, in the proposed legislation. We further utge
the City Council to support and resource ACS to develop their capacity to fully comply with this
legislation and ensure that information related to sexual otientation and gender identity of youth in
custody is effectively gathered and used. Itis good childcare practice to collect such information for
the putposes of individual case planning, culturally competent referrals for after care, and system
wide quality assurance.” Howevet, due to the pervasive social stigma that exists related to sexual
orientation and gender identity stringent protocols and professional standards must be implemented
to ensure that such information is appropriately handled. Serious harm can be inflicted on children
and families if the collection and reporting of such information does not occut in an agency-wide
LGBTQ affirming environment grounded in shared professional standatds and values. Impropet,
careless, or malicious disclosure about a young petson’s sexual orientation and/or gender identity
jeopardizes a youth’s safety in placement, at home, at school.™ It can subject youth to retaliation,
abuse, and psychological harm by caregivers and peers.”* Premature or nonconsensual disclosure
can also derail a young person’s development and adjustment, tesulting in detrimental health effects
and loss of trust.'® The potential for such serious harm to youth cannot be overstated; ACS must
make rigorous efforts to safeguard and approptiately use the information collected about sexual
otientation and gender identity.

The National Association of Social Workers has noted that the following are critical elements
that must be in place for an agency to ask about sexual orientation and gender identity of youth it is

setving: “[the staff] must demonstrate self-awareness about personal beliefs and attitudes,”

13 See ywpra note 5 at 5.
14 See pupra note 7 at 89
15 See mupra note 10 at 35
16 1 at 37



“knowledge and appreciation of LGBTQ youth,” “competent social work skills,” and “the ability to
balance personal values against professional obligations.””” Thus ACS’ intetnal infrastructure must
be further developed so that 1) this information is collected in a sensitive and affirming manner; 2)
each facility is fully compliant with ACS’ policies and guidelines about working with LGBTQ youth;
3) each worker demonstrates full compliance, competence, and fluency with the ACS” LGBTQ
policies and guidelines; and 4) the information is used solely to identify and plan the most effective
cate and treatment for youth and their family and is never disclosed inappropriately and without the
permission or knowledge of the young person.

To achieve these conditions ACS must have the necessaty tesources to utilize technical
assistance, consultation, and training by outside experts. In particular, resources are required in the
following areas:

e Technical assistance with the design of the anonyrnoﬁs survey and data collection and
management methodology. In order to obtain the most accurate information, ACS should
seek technical assistance for the design of their intake forms and inclusion of sexual
orientation and gender identity in all its forms, inclading incident reports. In addition, a
consultant should guide the development of protocols to safeguard the information,
including clear criteria for when the disclosure and shating of a youth’s sexual otientation
and gendet identity are necessary and best practices for minimizing risk of unwarranted
disclosutre. The consultant should also advise on and help develop a cleat set of protocols
for incident repotts, including criteria for identifying bias, so that such reporting is
standatdized and consistent across facilities. Technical assistance for the development of the
anonymous survey is also critical as a scientifically rigorous design utilizing developmentally

and culturally appropriate langnage will yield the most accurate information.

17 Elze, D. & McHaelen, R, National Association of Social Workers and L.ambda Legal, Moving the Margins: Training. Curriculum for
Child Welfare Services with LGBTQ Youth in Gut-of-Home Care 75 (2009).



¢ Traming and coaching of staff on best practices and protocols for the collection of
information related to sexual orientation and gender identity, including the adherence to
state and federal confidentiality laws, and the guidelines discussed above on disclosure and
safeguarding confidentiality. Itis common for staff to expetience discomfort and risk when
asked to collect and manage information about sexual orientation and gender identity of
youth.”® Unfortunately such sensitive information can be mishandled to the detriment of the
youth in ACS’ care. Sufficient training and ongoing supervision must be provided so that
staff are equipped to perform this duty with care, sensitivity, and competence. This will also
help increase the accuracy of the data collected.

o Training and coaching of internal trainers at ACS to ensure they have the tools, curriculum,
and most up-to-date research and knowledge on LGBTQ youth to train all staff in both the
anti-discrimination policy and guidelines and management of information pertaining to
sexual orlentation and gender identity. Based on our own professional expetiences
facilitating workshops on LGBTQ youth issues in a variety of settings, including youth
justice agencies, there ate unique challenges when training on the topic of sexual orientation,
gender identity, and gender expression. Trainers must be prepared to encounter and
challenge deeply embedded biases about LGBTQ people and engage in nuanced dialogue
about such stereotypes and attitudes. Itis important that the internal competency to provide
such training is developed within ACS. Achieving this goal requires the dedication of
resources and time for an expert trainer to work with ACS’ trainers and cultivate their
abilities to mmplement trainings on LGBTQ youth in the system. Ideally an expert trainer
would provide ACS’ trainers with an initial long-term period of intensive professional

development, coaching, and opportunities for practice and feedback. This intensive

18 See supra note 5 at 4.
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approach would leverage the existing strengths and knowledge of ACS’ trainers and tesult in

the sustainable internal competency of ACS’ trainets on LGBTQ youth issues.

Conclusion

The Correctional Association suppozts the proposed legislation and its potential to illuminate the
treatment, needs, and tisks of youth in ACS’ youth justice programs. Because LGBTQ youth are
dispropottionately represented in the youth justice system and vulnerable to violence, mistreatment,
discrimination, and inadequate services when detained or incarcerated, the proposed inclusion of
data related to sexual orientation and gender identity and incidents of bias and harassment will
strengthen this legislation’s reach and impact. ACS has already begun to develop and operationalize
policies and practices to achieve LGBTQ affirming services; these ate efforts we fully support and
embrace. However, in order to ensute that sensitive information about sexual otientation and
gender identity is properly gathered and managed, and that best practices for the treatment of
LGBTQ youth are implemented in a sustainable way, an initial significant investment in resources
should be offered to ACS for capacity development. The successful and effective collection,
tracking, and management of information pertaining to sexual orientation and gender identity can
only occur in an agency in which all youth, including LGBTQ youth, are consistently accepted,

affirmed and valued throughout the system.
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My name is Gabrielle Horowitz-Prisco. T am the Director of the Juvenile Justice Project of the

_Correctional Association of New York and an attorney who has previously represented children in
New York City’s Family Court. The Correctional Association of New York is an independent, non-
profit organization founded by concerned citizens in 1844 and granted unique authority by the New
York State Legislature to inspect prisons and to report its findings and recommendations to the
legislature, the public and the press. Through monitoring, reseatch, public education and policy
recommendations, the Correctional Association strives to make the administration of justice in New
York State more fair, efficient and humane. The Cortectional Association does not provide direct
services other than leadership training programs and does not engage in litigation or represent 2
sector or wotkforce. The Juvenile Justice Project is committed to working toward a youth justice
system that is transparent and accountable to children, families, policymakers and the public. The
system we envision and work toward is one in which children are given the tools and skills they need
to succeed and where positive youth development principles translate into increased public safety
outcomes.

I am here today with Christine Bella, Staff Attorney with The Legal Aid Society’s Juvenile Rights
Practice. The Legal Aid Society is the nation’s largest and oldest provider of legal services to low-
income families and individuals, Legal Aid’s Juvenile Rights Practice provides comprehensive legal
representation to children who appeat before the New York City Family Courts in all five boroughs,
in abuse, neglect, juvenile delinquency, and other proceedings affecting children’s rights and welfare.
Annually, Juvenile Rights staff represents some 34,000 children, including approximately 4,000 who
were charged in Family Court with juvenile delinquency, some of whom ate remanded to
Administration for Children’s Services (ACS) detention facilities and or are placed with ACS in its
non-secure placement facilities. The Legal Aid Society’s petspective comes from daily contacts with
children and their families, and also from frequent interactions with the courts, social setvice ‘
providers, and State and City agencies, including ACS. In addition to representing manyf thousands
of children each yéat in trial and appellate courts, The Legal Aid Society also pursues impact
litigation and other law reform initiatives on behalf of clients.

We thank you Chairwoman Gonzalez and Juvenile Justice committee memberts for this opportunity
to testify. :

Background ‘ - '

Juvenile detention has been called the "hidden closet for the skeletons of the rest of the system.”’
Children in residential facilities are especially isolated and uniquely susceptible to abuse and
mistreatment by virtue of the combination of their age, their social isolation, and the closed nature
of such facilities. These circumstances are not uriique to children in the custody of ACS, and they
are not unique to children in New York state.

The United States Department of Justice issued a set of findings in New Yotk State after its
extensive investigation of four New York State Office of Children and Families’ facilities,
documenting among other things that “[s]taff at the four facilities consistently used a high degree of

1 Patricia Wald, 1975. Patricia Wald later became a federal circuit judge.
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force to gain control in neatly every type of situation,” “restraints are used frequently and result in 2
high number of injuries,” and “[t|he number and severity of injuries resulting from restraints is made
wotse by poorly executed or intentionally harmful restraints.” The Department has made similar
findings in many jurié‘dictions outside of New York.” Understanding that harms to children can and
do occur across agencies and jurisdictions, laws that mandate increased public transparency over
youth justice facilities are an effective way to shed light on the “hidden closet” and to ensure

children’s safety.

The operation of the City’s youth justice system will, as a matter of course, exceed the terms of its
cutrent leaders and of the current Council. It is, therefore, particularly important that public
transparency mechanisms that transcend the tenure of any particular agency administration be
codified into law. It is also important to note that public transparency is not about “gotcha”
moments with regard to ACS oz its pi'ovider agencies. Instead public transparency is a way to ensure
both that strong practices are identified and built upon, and that challenges can be pro-actively
identified and appropriately responded to. Public transparency is just of checks and balances that
should be in place in any government system, particulatly one charged with the custody of
vulnerable children.

The City Council has an important role to play with regard to requiting city agencies to teport on
critical data sets. Under Introduction 153-A and 37-A, the Council requires ACS to post a quarterly
Incident Repott, an annual demographic report and an annual report of child abuse allegations with
regatd to the its secure and non-secure detention operations. This information is publicly available
via ACS’ website." Thete is currently no such law with regard the operation of Close to Home
facilities; a vacuum that the proposed legislation addresses.

In 2010 when Introductions 153-A and 37-A wete passed, New York City only operated detention
facilities under what was then the Department of Juvenile Justice. Since that time, the City’s
jurisdiction has extended to placement facilities. Under the newly enacted Close to Home state
legislation, ACS is responsible or providing Non-Secure Placements for youth from New York City.
Additionally, ACS will assume responsibility for Limited-Secuie Placements beginning in fall 2013.
The proposed legislation extends the data requirements of Introductions 153-A and 37-A to

[] .

2 In August 2009, the United States Department of Justice concluded a two-year investigation of four New York State-
operated juvenile prisons, finding routine incidents of physical abuse and excessive use of force, a complete lack of staff
accountability, and woefully inadequate mental health services. Insestigation of the Lansing Residential Center, Lonis Gossett, Jr.
Residential Center, Tryon Residential Center, and Tryon Girls Residential Center, U.S. Dept. of Justice, August 2009,

3 See Mendel, Richard A., No Place For Kids, p.5; U.S. Dept. of Justice Investigation of the Walnut Grove Youth
Correctional Facility in Mississippi, March 2012: hitp:/ /www.justice.gov/opa/pt/2012/Maech/12-crt-352.hitml; U.S.
Dept. of Justice Investigation Report of Arthur G. Dozier School for Boys and the Jackson Juvenile Offender Center,
Matianna, Florida, December 2011: http:/ /www.justice.gov/ctt/about/ spl/documents/dozier_findltr_12-1-11.pdf; U.S,
Dept. of Justice Investigation of Terrebonne Parish Juvenile Detention Center, Houma, Louisiana, January 2011:

htip:/ /e justice.gov/crt/about/spl/documents/ Terrebonne]DC_findlet_01-18-11.pdf; U.S. Dept. of Justice
Investigation of the Los Angeles County Probation Camps, October 2008:

http:/ /wwrw.justice.gov/ crt/about/spl/documents /lacamps_findings_10-31-08.pdf, U.S. Dept. of Justice Investgation
of Marion County Juvenile Detention Cénter, Indianapolis, Indtana, August 2007:

http:/ /www.justice.gov/crt/about/spl/documents/ marion_juve_ind_findlet_8-6-07.pdf; For more examples please see:
hitp:/ /wwrw justice.gov/crt/about/spl/ findsettle. php#Juveniles%20Findings%20Letters.

+ http:/ /www.nye.gov/html/acs/html/statistics/statistics_links.shtml



conform with ACS’ newly expanded jurisdiction under the Close to Home initiative. Given that the
newly enacted Close to Home initiative represents a major transformation of how New York City
and New York State provide for the care and custody of children, it is imperative that the Council,
the public and other stakeholders have information about what is happening inside all New York
City residential youth justice facilities, including Close to Home facilities.

The Correctional Association and The Legal Aid Society fully suppott the proposed legislation and
applaud the Council for promptly and pro-actively introducing this legislation. We also urge the -
Council to require ACS to report on a limited number of additional measures, each of which will be
addressed in more detail at the end of this testimony.

The benefits of data transparency

The proposed legislation is critical to promoting accountability and transparency in NYC’s newly
transformed juvenile justice system. The public availability of such data is immensely important not
only to ensure the safety of children in the custody of ACS but also to ensure the creation of sound
policy, practices and programming for youth in such facilitics. The data is useful to inform
government officials (both the City and the State) including the City Council in its oversight

role. We are heartened to hear that the City Council, ACS and OCFS are Jooking at this data, and
find it useful to identify and address problematic practices, all in an effort to safeguard the rights of
the young people in ACS’ Division of Youth and Family Justice (DYFJ) custody. The data also
informs advocates about what is happening in DYF] facilities on a system-wide basis, thus enabling
broader advocacy efforts to bring progtamming to the facilities, positively influence policy and or
call for additional resources and supports to meet the needs of the children and their

families. Certainly this data is invaluable to patents, family members of young men and women who
are at the facilities and the general public who do not generally have access to such information and
have no other way of learning about what is happening inside the facilities. The public release of this
kind of critical information makes it easier for parents, families, and community members to
demand accountability and call for changes in policies practices and programming for their children.
Additionally, the pu'blic transpatency of data, including fiscal data, increases the likelihood that
public finances are used effectively and responsibly.

Finally, the proposed legislation would ensute the existence of a uniform data set available to the
public as well as other stakeholders. The existence of a uniform data set about youth in detention
has proved useful. For.example, because of the City Couticil mandate that ACS release an annual
detention demographic repost, all stakeholders, policymakers and community members have reliable
and easy access to a uniform set of demographic data. This allows, for example, individual Council
members and their constituents to track detention data for zip codes in their district. Similarly,
discussions about restraints and the use of force inside detention facilities can reference a shared .
data set, one that is both publicly available and regularly updated. It is also relevant that these
detention data sets come from the agency itself. For example, when concerns about restraint
practices ate raised by parents or advocates, it is notable that one source of data about these
practices is the agency itself. For ?1]1 of these reasons, there should be a similarly uniform data set
with regard to all youth justice placements. '



“Current Oversight Mechanisms are Internal and Do Not Allow for Public Transparency
» While we recognize and encourage ACS’ growing public commitment to a deeper

evaluation of its own system, we are simultaneously mindful of the tensions inherent
to any agency or body tasked with its own oversight and public transparency
mechanisms. We are also aware that current oversight models at both the City level
(ACS’ Quality Assurance work and its newly created Juvenile Justice Oversight
Board) and the State level (including the Office of Children and Family Services’
(OCFS) regulatory oversight over ACS) are primarily designed and operated as
govermnmental internal review mechanisms. None of these bodies are, to the best of
our knowledge, tasked or required to publicly report on their findings in any
significant way. For example, according to our best interpretation of the Draft
Juvenile Justice Oversight Board Policy, the sole primary mechanism for the public to
learn of the Board’s findings is one annual public forum. There is no stated
requirement with regard to what must be reported at the public forum--the policy
merely states the Board will “conduct an annual public forum.™ In addition, the
Board Membership Application states, “The Board will issue an annual summary
report that will be available to the public.” The policy does not, to the best of our
knowledge, mention this report (other than discussing an annual forum) and does not
mandate what, if any, data or performance measures must be included in such an
annual summary report. Similarly, the Close to Home legislation itself does not
require that any performance data be reported to the general public. The Close to
Home legislation requires ACS to submit to OCFS, the Temporary President of the
Senate, and the Speaker of the Assembly an annual report detailing overall initiative
performance, including but not limited to a series of articulated data measures. There
is no requirement for the public release of this report. 6 Further, the legislation also
requires ACS to submit to OCFS data related to the youth and programs in the
initiative.” This data is required every month for the first year after the
implementation of a new level of care (Non-Secure and Limited Secure) and on a
quarterly basis thereafter. To date, neither ACS or OCFS has publicly released this
data; they are not required to do so by legislation. Introduction No. 981 is unique and
important in that it requires public reporting of data on a defined and regular basis.

Current data from ACS’ detention facilities underscores the need for public transparency
The detention data requited by Inttoductions 153-A and 37-A reveal longstanding and troubling
patterns with regard to the use of restraints inside detention facilities.

According to the most recent publicly available data, duting Fiscal Year 2013 20d Quarter (October
1, 2012 - December 31, 2012), inside ACS-operated detention facilities, there were:

e (86 p_hysmal or mechanical restraints of children Leporte {in a three month peuod)

¢ 512 physical restraints and 174 mechanical restraints®

3 Diraft ACS Policy: Juvenile Justice Oversight Board, page 8.

& Source: §-6257-E/A-9057-D (2012) at sections 10{b) and 11,

71d.

8 There were 512 physical restraints reported in FY 2013, Quarter 2 and 174 mechanical restraints reported in FY 2013,
Quarter 2.



e 228.67 restraints per month’

s 5277 sestraints per week'’

o 7.46 restraints per day''

e 1 restraint approximately every 3.22 hours™

e 65 reported injuries to children as the result of a restraint

e Injury rate of 9.50%, meaning that neatly 1 in every 10 restraints resulted in an injury to a
child.” '

o Physical restraints that led to injury = 11.13%"

e Mechanical restraints that led to injury = 4.6%"

¢ Injuries may be serious and require professional medical care. Of the 65 injuties reported
during this three month timeframe, 2 were classified as “Injury A,” which is defined as
“injuries requiring clinical treatment beyond what could be provided by a layperson with
_over-the-counter products.” '
¢ Data from FY 2012 (the most recent publicly available data) indicates that the average daily
population was 326.5 across all detention facilities {secure and non-secure)'’, meaning that an
average of 229 restraints 2 month occur amongst a population of only about 327 children
(note that this comparison uses the most recent publicly available data for average daily
population which is from FY2012 not FY2013).

‘According to the most recent publicly available data, in FY 2012, 94.6% of the children in
detention identified as Black or Latino (63.5% of the children identified as Black and 31.1%
identified as Hispanic)."’

“This data is not an anomaly. During Fiscal Year 2013 1st Quarter (July 1, 2012 - September 30,
2012), there were:

9 Calculated as follows: 686 reported restraints divided by the 3 months between 7/1/2012 and 9/30/2012 = 228.67
restraints per month.

WCalculated as follows: 686 reported restraints divided by the 13 weeks between 7/1/2012 and 9/30/2012 = 52.77
restraints per week. ‘

U Caleulated as follows: 686 reported restraints divided by the 92 days between 10/1/2012 and 12/31/2012 = 746
testraints per day.

12 Caleulated as follows: 92 days between 10/1/2012 and 12/31/2012 multiplied by 24 hours in a day = 2,208 hours. 686
reported restraints divided by 2,208 hours = 3218 restraints per hour, and 1 divided by 3218 = 3.218.

13 Calculated as follows: 65 reported injuries divided by 686 reported restraints = 0.0950 multiplied by 100 = 9.50%.

14 Caleulated as follows: 57 total physical injuries / 512 total physical restratats= 0.1113 multiplied by 100= 11.13%

15 Calculated as follows: 8 total mechanical injuries/ 174 total mechanical restraints= 0.0460 multiplied by 100= 4.60%
16 Available at: http:/ /www.nyc.gov/html/acs/ html/statistics/ stadstics_links.shtml (scroll down to “Youth and Family
Justice Reports). According to the Administration for Children’s Services, this data includes restraints within non-secure
detention facilities, secure detention facilities, “transportation” and “court services.” Definition of “Injury A” provided
on data reports.

17 NYC ACS Detention Demographic Data Fiscal Year Repott, Fiscal Year 2012, available at:

http:/ /www.ayc.gov/html/acs/hitml/statistics /statistics_links.shtml.

18 Nlew York City Administration for Children's Services Detention Demographic Data Fiscal Year Report Fiscal Year

2012, Available at: http:/ 1www.n¥c.gov{htm1[a(fs[ html/statistics /statistics links.shtml,



s (97 physical or mechanical restraints of children reported (in a three month period)

» 510 physical restraints and 187 mechanical restraints"

e 23233 restraints per month®

® 53.62 restraints per week™

e 7.60 restraints per c]ay22

* 1 restraint approximately every 3.17 hours™

* 57 reported injuries to children as the result of a restraint

* Injury rate of 8.18%, meaning that approximately 1 in every 12 restraints resulted in an injury
to a child.*

* Physical restraints that led to injury = 9.80%
e Mechanical restraints that led to injury = 3.74%

® Data from FY 2012 (the most recent publicly available data) indicates that the average daily
population was 326.5 across all detention facilities (secute and non-secure)”, meaning that an
average of 232 restraints a month occurred amongst a-population of only about 327 children
(note that this comparison uses the most recent publicly available data for average daily
population which is from FY2012 not FY2013).

And during fiscal Year 2012 4th Quarter (April 1, 2012 - June 30, 2012), there were:

* 529 physical or mechanical restraints of children reported (in a three month period)

® (73 physical restraints and 156 mechanical restraints™
e 276.33 restraints per month®

®  (3.77 restraints per week

1? There wete 510 physical restraints reported in FY 2013, Quarter 1 and 187 mechanical restraints reported in FY 2013,
Quarter 1.

2 Calculared as follows: 697 reportcd restraints divided by the 3 months between 7/1/2012 and 9/30/2012 = 232.33
restraints per month.

ACalculated as follows: 697 reported restraints divided by the 13 weeks between 7/1/2012 and 9/30/2012 = 53.62
restraints per week, :

2 Calculated as follows: 697 1eported restraints divided by the 92 days berween 7/ 1/2012 and 9/30/2012 = 7.60
restraints per day.

# Calculated as follows: 92 days between 7/1/2012 and 9/30/2012 multiplied by 24 hours in a day = 2,208 hours. 697
reported restraints divided by 2,208 hours = .3156 restraints per hour, and 1 divided by 3156 = 3.168.

2 Calculated as follows: 57 reported injuries divided by 697 reported restraints = .0817 multiplied by 100 = 8.18%.

% Calculated as follows: 50 total physical injuries / 510 total physical restraints.

% Calculated as follows: 7 total mechanical injuties/ 187.total mechanical restrzints)

T NYC ACS Detention Demographic Data Fiscal Year Report, Fiscal Year 2012, available at:

http:/ /www.nyc.gov/html/acs/html/statistics/ statistics_links.shtml,

™ There were 673 physical restraints reported in FY 2012, Quarter 4 and 187 mechanical restraints reported in FY 2012,
Quarter 4.

¥ Calculated as follows: 829 reported restraints divided by the 3 months between 4/1 /2012 and 6/30/2012 = 276.33
restraints per month.



e 9.01 restraints pet dajr31
e ] restraint 'ﬁpptO}dmately evefy 2.66 hours™
. 68 teported injuries to children as the result of a restraint

» Injury rate of 8.20%, meaning that approximately 1 in'every 12 testraints resulted in an injury
to a child. *1 injury was classified as “Injury A,” which is defined as “injuries requiring
" clinical treatment beyond what could be provided by a layperson with over-the-counter

products.” #

e Physical restraints that led to injury = 8.47%
e Mechanical restraints that led to injury = 7.05%

e For FY 2012 the average daily population was 326.5 across all detention facilities (secure and
non-secure)”’, meaning that an average of 276 restraints a month were used amongst

population of only about 327 children.

Restraint-related data from additional previous quarters further illustrate the persistence of these

alarming trends.

Restraints come with inherent tisks and can be fatal. Within the past seven years, restraint practice
has resulted in the death of three young men in residential care outside of ACS’ custody. In 2006,
Datryl Thompson, a 15 year old confined in a NYS Office of Children and Families facility, died
after being restrained.™ In 2010, 20 yeat old Alexis Cirino-Rodriguez, died in an upstate ptivately run
foster care placement after being restrained by staff.”” Alexis was placed in the William Geozge
.Agency, a private residential facility near Ithaca. Although we believe the William George agency
does not currently serve youth from New York City, Alexis’s death highlights that the risks to

WCalculated as follows: 829 reported restraints divided by the 13 weeks between 4/1/2012 and 6/30/2012 = 63.77
restraints per week.

31 Calculated as follows: r829 reported restraints divided by the 92 days between 4/1/2012 and 6/30/2012 = 9.01
restraints per day.

32 Calculated as folows: 92 days between 4/1 /2012 and 6/30/2012 multiplied by 24 hours in a day = 2,208 hours, 829
reported restraints divided by 2,208 hours = .375 restraints per hour, and 1 divided by .375 = 2.66.

35 Calculated as follows: 68 reported injuries divided by 829 reported restraints = .082 multiplied by 100 = 8.20%.

3 Available at: http:// Www.IyC.gov/ htmi/acs/htmi/statistics/statistics_links.shtml (scroll down to “Youth and Family
Justice Reports). According to the Administration for Children’s Services, this data includes restraints within non-secure
detention facilities, secure detention facilities, “transportation” and “court services.” Definition of “Injury A” provided
on data reports,

35 Calculated as follows: 57 total physical injuries / 673 toral physical restzaints.

36 Caleulated as follows: 11 total mechanical injuries/ 156 total mechanical restraints)

37 NYC ACS Detention Demographic Data Fiscal Year Report, Fiscal Year 2012, available at:

http: /. /www.nyc.gov/ html/acs/html/ statistics/statistics_links.shtml :

3 $ee Trina Darling, OCES Banr Shackling of Youth, Examiner.com, http: / [wrwrw.examiner.com/article/ocfs-bans-
shackling-of-youth, and Rick Karlin, New York state pays §3.5M 1o settie death case al yonth prison, Times Union,(Dec. 6,
2011}, http:/ /www.timesunion.com/local /article/ New-York-state-pays-3-5M-to-settle-death-case-at-2353770.php.

39 $pe Bditorial, Prone Restraint: Why is this risky techuique siill nsed a juvenite faclity?, The Post-Standard (November 10,
20120, http://blog.syracuse.com/ opinion/2010/11/ prone_testraint_why_is_this_rihtml.



children in custody are not limited to OCFS-operated facilities and extend to privately operated
agencies (the City has contracted with private agencies for the operation of placements under the
Close to Home initiative). As recently as 2012, Corey Foster, 16 years old, died after being restrained
by school staff members for allegedly refusing to leave a basketball court at a Leake and Watts
school for students with special needs. To the best of our understanding, Leake and Watts is one
of the agencies the City currently contracts with to operate Close to Home facilities. The deaths of
these young men in various types of placements highlight the need for the release of restraint-related
data throughout the City’s youth justice system.

Room Confinement Data ,
The available data also raises serious concerns about ACS’ use of room confinement (or what is

commonly referred to as isolation) within detention facilities, again underscoring the need for
expanding data transparency requirements to include placement facilities.

In FY 2013, Quarter 1, thete were 71 total instances of room confinement in Crosstoads and
Horizons secure detention facilities (combined), with Crosstoads having more than double (51) the
instances of room confinement than Horizons (21). One instance of room confinement lasted 4
days and 8.5 houts, 3 instances lasted 3 days and 17.5 hours, and one instance lasted 3 days. Thete

were also a large number of confinements of over 2 days during this period.”

In FY 2012, Quarter 4, there were 80 reported instances of room confinement, with Crossroads
again having far more instances {69) as compated to Horizons (11). In this quatter, thete were two
instances of room confinement lasting over 4 days, both wete at Crossroads. Crossroads also had
four instances of room confinement lasting over three days during this quarter alone.”

In FY 2012, Quarter 3, Crossroads had 41 reported instances of room confinement, while Horizons
had none.*In FY 2012, Quarter 2, Crossroads had 20 instances or reported room confinement while
Horizons had one.*

Child Abuse Data

Further, in Fiscal Year 2011, there were 114 child abuse allegations regarding children in the City’s
secure detention facilities, non-secure group homes, and in “court services/transportation.” 13 of
these child #buse allegations were indicated.®

#See Angela Hill, Brian Ross and Matthew Mosk, ABC News (Nov. 30, 2012)

Death at School: Parents Fight Back Against Deadly Discipline, http:/ /abcnews.go.com/Blotter/ death-school-autism-parents-
fight-back-deadly-discipline/story?id=17841322,

H8ee Quiarterly Incident Data Report available at: http:/ /www.nyc.gov/html/acs/html/ statistics/statistics_links.sheml.
125¢ee Quarterly Incident Data Report available at: http://www.nyc.gov/html/acs/html/ statistics /statistics_links.shtml.
#See Quartesly Incident Data Report available at: http://www.nyc.gov/html/acs/html/ statistics /statistics_links.shtml.
HSee Quarterly Incident Data Report available at: http:/ /www.nyc.gov/html/acs/html/statistics /statistics_links.shtml.
* For information on how an alleged child abuse or neglect case is determined to be “indicated,” se¢ A Guide to New
York’s Child Protective Services System, 2001 Revised Addition, available at:

hetp:/ /assembly.state.ny.us/comm/Children /20011016 /htmldoc himi#fn32 (last accessed 2/9/2012). “By evaluatdng
information gathered during the investigation, the protective caseworker determines whether there is some credible
evidence to indicate the report of abuse or maltreatment. This determination is based on certain signs or
indicators...Credible evidence is evidence that is ‘worthy of belief.” If the protective caseworker does not find some
credible evidence substantiating the repozt, the report is considered unfounded.” I4,



Recommended additions to the proposed legislation

The Legal Aid Society and the Correctional Association of New Yotk support Iatroduction No. 981
and recommend that the legislation be further strengthened through the addition of the following

measures:

Arrest data should be tracked and publicly released

Unfortunately, a notable number of arrests of children in both detention and Close to Home
facilities have occutred in recent times. In particular, children in the Close to Home Non-Secure
Placements have been arrested in significant numbers, including artests of multple children at a time.
It is important that legislators, including the Council, policymakers, attotneys, advocates, and the
community have access to de-identified and aggregated arrest data so that they may track, analyze,
and respond to any patterns. Arrest data should be aggregated by type of placement (detention;
Non-Secure; Limited-Secure), provider agency as well as by age, race/ethnicity, and gender of the
young person. The importance of aggregating data by sexual orientation and gender identity are
addressed in separate testimony by the Correctional Association. '

Modifications and movements within facilities should be tracked and publicly released
Children should not be moved from facility to facility unless absolutely necessary. It is critical that
attorneys, advocates, policymakers and other stakeholders have access to information about the
movement of children within various agencies and facilities so we can work togethet to promote
stability and progtam success. This data should include latetal moves (movements between
placements at the same level or care) and “modifications” (movements of children to 2 higher level
of care, for example “stepping a child up” from a Non-Secure Placement to a Limited-Secure
Placement). The issuc of modifications is a patticulatly serious one. According to ACS” White Paper
on Limited Secure Placements, 109 of the 259 youth currently in Limited Secure Placements through
the Office of Children and Family Setvices are there as a result of modifications.” Data on the
number and types of modifications would both highlight existing problems and allow policymakers
and other stakeholders to more pro-actively respond to modifications trends by improving
programming. Access to this data will help stakeholders to analyze the effectiveness of various
program models and placements. It will also help stakcholders pro-actively identify gaps in services
and programs, and to participate in developing solutions.

t

Reporting tequirements regatding restraints should be expanded

The data set regarding restraints in detention as required by Introductions 153-A and 37-A shed
light on alarming restraint practices in detention facilities. These data sets also leave many critical
questions unanswered. The limited nature of the current dataset stymies policymakers and other
stakeholders from a robust exploration of the issue, and makes it harder to propose solutions and
monitor mote granular trends.

The proposed legislation should, thetefore, be expanded to require ACS to publicly report on the
following restraint-related data points:
e details about the nature of any injuries to youth and staff;

46 r}dministration for Children's Services Limited Secure Placement White Paper, October 3, 2012, avallable at:
www.nyc.gov/html/acs/downloads/ pdf/ wp/LSP%20White%20Paper.pdf - 7k - 2012-10-05.
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® what if any measures and mechanisms there are for staff accountability with regard to
inappropriate restraints;

* information about how these measures/mechanisms are communicated to staff;

* how many restraints result in a State Central Registry report for suspected abuse and neglect;

* how many restraints result in an internal investigation within a provider agency or ACS;

¢ de-identified outcomes of investigations with regard to staff related to the use of restraints;

e if there is a collective batgaining agreement in place at an ACS or provider agency facility,
what, if anything, does that agreement state with regard to the employment of staff who
have an indicated case of abuse or neglect, and or those found to have engagcd in
inappropriate use of force or restraint.

e this information should be de-identified to protect staff and children’s identities, but should
be aggregated by key vatiables including by provider agency and by children’s race, ethnicity,
age, sex and, when possible LGBTQ status.

Conclusion

The “hidden closet” phenomenon that charactetizes residential youth facilities exists and transcends
any particular agency or its administration. We know by their very nature, youth justice facilities are
designed to keep youth in custody separate from the general public. As a result, youth justice
residential facilities are generally shrouded from public view. A strong body of evidence suggests
that one of the very best ways to make youth.justice facilities safer is to make them more transparent
— albeit in a confidential manner. Funding for and the creation of youth justice programming and
policy will only benefit from increased public awareness and participation. Thete should be no
secrets inside a youth justice facility with regard to their operations. Both the day-to-day concerns
and more serious matters should be apparent to parents, community members, legislators and the
public.

Cutrent youth justice reforms within New Yotk City, including the Close to Home Initiative, present
the City Council and other system stakeholders with a unique and important opportunity to create a
new youth justice system from the ground up. New York City currently has rich potential to serve as
a model both state- and nation-wide. For example, Governor Cuomo recently announced, via his
FY 2013-14 Executive Budget proposals, a desire to see the rest of New York State follow New
Yotk City’s lead and develop its own “Close to Home™ models, and other States are also looking to
New York for leadership. Data transparency is an important tool for ensuring that New York City’s
system effectively serves children and families, and lives up to its tremendous potential.

The Legal Aid Society and the Correctional Association of New York welcome the opportunity to
wotk together with the Administration for Children’s Setvices, the City Council, impacted youth,
families, and community members and other stakeholders to build a sustainable and transparent
justice system that ensures robust oversight and protections for children and their communities.
Increased public transparency will only strengthen New York City’s system and its potential to be a
national leader in this regard.
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Good morning. My name is Beth Powers and | am the Senior Juvenile Justice Policy Associate at the
Children’s Defense Fund- New York {CDF-NY). Thank you Chairwoman Gonzalez and Juvenile Justice
Committee members for the opportunity to testify today regarding the proposed legislation -
Introduction No, 981, that will require the NYC Administration for Children’s Services {ACS} to publish
demographic data and incident reports an youth detained and placed in its juvenile facilities.

The Children’s Defense Fund {(CDF) Leave No Child Behind® mission is to ensure every child a Healthy
Start, a Head Start, a Fair Start, a Safe Start and a Moral Start in life and successful passage to adulthood
with the help of caring families and communities. CDF provides a strong, effective voice for all the
children of America who cannot vote, lobby or speak for themselves. CDF educates the nation about the
needs of children and encourages preventive investments before they get sick, into trouble, drop out of
school or suffer family breakdown. As part of our advocacy efforts, we launched the CDF Cradle to
Prison Pipeline® Campaign, a nhational call to action to stop the funneling of thousands of children,
especially poor children and children of color, down life paths that often lead to arrest, conviction,
incarceration and even death.

As a national organization, The Children’s Defense Fund is currently examining the culture of mass
incarceration that has sentenced one in three Black males born in 2001 and one in six Hispanic males
born that same year to a likely prison experience at some point in their lives. Here in New York, we are a
steering committee member of the New York City Juvenite Justice Coalition. We are also a founding
member of the newly formed Take Back Our Children Alliance {TBOCA) —committed to raising the ages
(both minimum and maximum) of juvenile jurisdiction so that New York’s children will no longer suffer
from our state’s infamous position of being only one of two states that consider children to be adults as
of their sixteenth birthday. We work closely with a number of community-hased organizations as well
as with faith leaders, youth groups and parent groups to ensure that our advocacy is shaped by the
everyday realities of our most vulnerable New Yorkers — children and their families.

This testimony will address the changes proposed to the NYC Administration for Children’s Services
{ACS) data reporting requirements related to secure detention, non-secure detention (NSD}, non-secure
placement (NSP), and limited secure placement (LSP).

We are very impressed by and hopeful about how relatively comprehensive this proposed legislation
already is. There is no doubt that the reporting requirements already required of ACS in regard to
detention should be expanded to NSPs and LSPS to coincide with ACS’s expansion of jurisdiction. The
data that are currently collected have clearly demonstrated that children are regularly restrained,
injured, and confined to their rooms in secure facilities. If we are to have any hope of reducing these
harms, we must not allow such harmful practices to proliferate in the dark, hidden from the public.

In addition to our strong support for the expansion of data collection to include all juvenile facilities
under ACS jurisdiction, we do have a number of recommendations related to deepening and expanding
the proposed reporting requirements, as well as ensuring that ail parties ~ including the voluntary
agencies that, in some instances have experience serving youth in residential settings - are weli
equipped and supported in accurately reporting upon the experiences of the youth in their care. Data
will provide evidence of how even more experienced agencies make the transition to serving the often
more profound needs of this new population of justice-involved youth.



The proposed reporting requirements should be expanded and deepened.

We applaud the language requiring quarterly data reporting about incidents. Having regularly reported
information about incidents within facilities will not only help the City Council, advocates and
cormmunity members ensure that our children are being served appropriately and without harm, but will
also support ACS’s own efforts to call for community engagement when a need is identified through
these data; something that will be very valuable in the immediate term as ACS prepares to roli out the
next phase of Close to Home, and equally important over the long term as the agency seeks to
guarantee that our young people are being well served and protected.

While data on number and type of incident are useful, even more illuminating are data regarding
outcomes associated with incidents. For example, this proposed legislation requires ACS to provide data
on both the total number of allegations of child abuse and neglect in a year as well as the number of
allegations that were or were not substantiated. Along these lines, we recommend that ACS be required
to share the following data:

1.

Number of modifications to a different level of care and the justification: In their Close to Home
Plan for Non-Secure Detention, ACS delineates that the ACS Permanency and Planning Unit is
responsible for approving or denying requests for modifications to a higher or lower level of
care and is required to document these decisions in their internal system, Connections®. The
unit is also required to hold a case conference with the NSP, chifd, parent or ather discharge
resource, and other relevant parties. Publicly available information regarding modifications is
important to advocates and to community as it is an important indicator of how well the
placement process is working and how well these children are being served by specific
providers. A pattern or trend of modifications down, in many instances, suggests that progress
is being made, while a pattern or trend of modification up provides reason to examine in what
ways specific programs or facilities may need to modify their approach in order to better serve
the youth in their care.

Lateral movements between facilities and the justification: Just as the need to monitor
movement to higher or lower levels of care is necessary, lateral movements are often an
indication that a program is not sufficiently well-structured to serve the youth in their care. The
public needs to know that youth are being served properly in placements and not bounced from
facility to facility, decreasing their chance at succeeding. It is important that advocates and the
community have access to these nuanced data to ensure that youth are being served in a
comprehensive manner and not simply moved to another placement when challenging
behaviors emerge. Since a fundamental component of the Close to Home Initiative is
community engagement, publicly sharing information about lateral movement provides an
opportunity for dialogue with community about how they can better and/or differently support
agencies struggling with this issue.

Arrests at facilities including the charge and outcome of arrest: ACS’s Close to Home Plan for
Non-Secure Placement states that providers are not to call 911 except in response to “acute,
dangerous behavior that does not abate using de-escalation techniques or room isolation.”?

! New York City Administration for Children’s Services Close to Home: Plan for Non-Secure Placement For
Submission to New York State Office of Children and Family Services, June 26, 2012
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Anecdotally, advocates and communities are aware that youth in upstate facilities have
historically faced instances of being arrested and transferred to county jails. Youth in NSPs and
LSPs are similarly at risk of being arrested and sent back to detention or to Rikers Island.
Transparency around the frequency of such events is vital to analysis of the efforts being made
within the therapeutic environment of each NSP and LSP to work with youth in these settings
and not simply pass them on to other systems.

4. Data regarding LGBTQ Youth: We applaud the recognition of the need to collect demographic
data. The reality of disproportionate minority contact is a crisis in our juvenile facilities as is the
disproportionate representation of youth from a number of our most underserved communities.
In addition to requiring ACS to collect demographic information regarding age, race, gender, zip
code, and offense data, we encourage the inclusion of demographic data regarding the sexual
orientation and gender identity/exprassion of youth. As a member organization of the Juvenile
Justice Coalition LGBTQ Workgroup, we understand that ACS is considering integrating
questions surrounding sexual orientation and gender identity to their intake forms. At such
time as this is put in place, we recommend requiring that sexual orientation and gender identity
numbers be reported publicly as well. The evidence is clear. LGBTQ youth are at elevated risk of
entering the juvenile justice system as a result of discrimination and failed systems of support.
They are also at an elevated risk of maltreatment within the juvenile justice system®. Sharing
these data is one more step in the right direction of aiming to better serve this incredibly at-risk
population.

5. Data Disaggregated to the Provider Level: lust as the proposed legislation requires incident data
for each of the two existing secure detention sites, we recommend that data reporting for NSDs,
NSPs, and LSPs be disaggregated by provider in order to better understand the discrete
experiences of young people served by different organizations. Ideally, these data would
actually be provided at the facility level, but we understand that each non-secure and limited-
secure facility serves a relatively small number of young people. Therefore, data at the facility
level might be hard to provide publicly due to the small population sizes and restrictions on data
sharing related to families’ rights to privacy. However, in most instances, this reality should not
prevent the sharing of disaggregated data by organization.

In addition to the above mentioned recommendations to the collection of incident data, we suggest
expanding the existing data requirements to include indicators related to 1) how providers engage with
local community, and 2} how youth fare in schools.

This legislation represents an important opportunity to publicly understand how the approaches of
various providers and facilities impact a youth’s rehabilitation and education experiences while detained
or placed:

1. Engaging Local Community: In keeping with the philosophy behind the Close to Home Initiative,
we suggest that ACS be required to collect and publicly share information related to how
providers serving youth through the Close to Home Initiative are fulfilling their obligation to
engage with local communities in serving youth’s needs. In their Close to Home Plan for Non-
secure placement, ACS requires providers to establish Community Advisory Boards to “help

3 Center for American Progress; The Unfair Criminalization of Gay and Transgender Youth: An Overview of the
Experiences of LGBT Youth in the Juvenile Justice System, June, 2012.



maximize community involvement in and support for their NSP facilities”. While the proposed
data collection aims to gather a broad scope of quantitative data, the opportunity should not be
lost to require qualitative data, specifically regarding which community organizations each
provider is collaborating with and in what capacity, We suggest that requiring very basic,
regular public reporting on the names of organizations, the types of services or supports
provided, and the typical weekly commitment of time each organization made to youth
engagement, would allow community to dialogue with providers and provide information about
existing resources that the provider might not have known about or been able to leverage.

2. Education
One monumental benefit to youth being served closer to home is their ability to attend NYC
Department of Education schools. This reality represents an important first step forward since a
major cellateral consequence of placing youth upstate is that educational credits youth earned
often did not transfer to schools in New York City. Now youth have the opportunity to actually
take and pass regents exams, and acquire credits towards graduation. Our work is not done
though. [n fact, it is really just beginning since we need to ensure that we fully understand the
opportunities and impediments related to these young people’s educational experiences closer
1o home. We recommend requiring a collaboration between ACS and the NYC Department of
Education (DOE) to track and report the following information — disaggregated in the same ways
as other data required through this legislation:
a. Number of education credits attained and Regents exams taken/passed:
b. Number of suspensions, classroom removals, arrests, and summonses of youth served
in Passages Academy during their placement/detention.
c. Attendance/enrollment for youth while detained/placed.
d. Educational discharge plan, including if a youth has been transitioned to a community
school prior to discharge or to what educational setting the child will be discharged.

Appropriate training is required to ensure valid and reliable data collection.

Data are only useful if collected and recorded reliably and uniformly. In order to ensure consistent
reporting, we recommend that, if not already required, ACS request that each voluntary service provider
designate a primary contact for data-sharing purposes and that ACS either provide a regular training
related to defining incidents and reporting them and/or create training materials that clearly articulate
expectations for all facilities and/or providers. Having a desighated person from each provider will help
to prevent under-reporting or misreporting as well as make readily available an internal point person to
trouble shoot or clarify data collection requirements.

We make this recommendation in the spirit of ensuring that providers do not rely upon harmful
practices when dealing with young pecple. By requiring transparency and investing time and resources
in training about why these practices are harmful and why they must be reported, we hope to send a
strong message to providers and facility staff that relying instead upon more positive youth
development approaches is the expectation.



Conclusion’

Requiring ACS to make data public about the treatment of youth in juvenile justice facilities throughout
New York City is one of the most important mechanisms we have to fully understand the treatment,
experience, and related outcomes of youth in our juvenile facilities. In adopting legislation related to
data sharing and incident reports, we hope you will take this opportunity to expand these requirements
as we have detailed above. In doing so, you can send a strong message that sharing this information
publicly — information that allows us to measure not only injuries and maltreatment, but also success -
will allow for meaningful exchange between the organizations and facilities charged with serving our
young people and the community members where these facilities are located.

We are grateful for your efforts to support this legislation and further the work of dismantling the cradle
to prison pipeline. | thank you for the opportunity to testify.



TESTIMONY
HONORABLE JUDY HARRIS KLUGER
CHIEF OF POLICY AND PLANNING
NEW YORK STATE UNIFIED COURT SYSTEM

COMMITTEE ON JUVENILE JU STICE
NEW YORK CITY COUNCIL

FEBRUARY 28,2013

Chairwoman Gonzalez and Council Members:

Good morning, my name is Judy Harris Kluger, and I serve as Chief of
Policy and Planning for thé New York State Judiciary. On behalf of Chief Judge
Lippman and Chief Administrative Judge Prudenti, thank you for this invitation to
discuss the five pilot Adolescent Diversion Parts operating in the New York City

Criminal Court.

I want to offer the Council a snapshot of the Judiciary’s experience with
Adolescent Diversion, and appreciation for whatever you can do to enhance

resources within the community to assist adolescents.



The Council has a long record of recognizing the need to avert recidivism
and re-arrest, and reduce the costs and heartache associated with incarcerating

offenders, particularly young offenders.

Creating linkages to enhance services and supervision for adolescents has so
much potential, for much the same reason as Adolescent Diversion Parts: both
focus on building concrete life skills and promoting personal accountability in
discrete populations of offenders, using the tools most appropriate for that
population. Incentives-based sentencing alternatives are nothing new to the New
York State Judiciary — they are the theory behind our successful Problem-solving
Courts, as you have seen with our Drug, Mental Health and Veteran Courts— but
now we are applying them, to the extent current state laws allow, to adolescent

offenders.



As you know, New York State law established 16 as the age of criminal
responsibility over 50 years ago and remains one of only two states in our nation
to prosecute i6 and 17 year old adolescents as adults. Recognizing that many of
these adolescents lack the capacity to fully appreciate the consequences of their
actions, Chief Judge Jonathan Lippman has proposed legislation that would raise
the age of criminal responsibility in our state. As he stated in his State of the
Judiciary earlier this month, “With a tailored, age-appropriate approach, we can
provide them with services they need to break the cycle and get their lives back on
track. While enactment of this legislation, which combines features of the Family
Court with the Criminal Court and would permit “adjustment” of cases for these
young people, is our ultimate goal, we have created pilot court parts in the interim

to address the issue.

In Januvary 2012, we opened nine Adolescent Diversion Parts on an
experimental basis. These pilot parts currently operate in the New York City
Criminal Court in each of the five boroughs, as well as Nassau County District
Court and the City Courts of Buffalo, Mount Vernon and Syracuse. Since their
creation, these Adolescent Diversion Parts adjudicated over 3, 000 cases in which

16 or 17 year-old defendants were accused of a felony or misdemeanor offense.



In these nine pilot parts, participating judges receive substantial training in
the sociology and penology of juvenile offenses. Three full day programs have
been conducted and judges from each pilot site have attended. They then bring to
the bench a menu of short-term social service interventions. These include
community service directly targeting conduct associated with youthful
transgressions, such as graffiti, fare evasion and trespass. Leveraging educational
and vocational programs, conflict resolution, counseling and civic responsibility,
these alternative sentences combine with close judicial monitoring to create a
forum for the ége-appropriate adjudication of underage offenses that, based on
currént state law, must be prosecuted in adult criminal courts rather than Family

Court.

Among the big questions are whether this innovative approach works. The
preliminary evidence is convincing that it does. Research from the Center for
Court Innovation demonstrates that an overwhelming majority of cases in the
Adolescent Diversion Parts are resolved without imposing criminal records or jail
time, thereby avoiding potentially serious collateral consequences for under-age

offenders.



But the imposition of alternative sentences is not alone the best measure of
policy success. The true measure of success is whether these alternative
procedures discourage adolescents from re-offending, and thus far research shows
that they do. Compared to similar defendants appearing in traditional criminal
parts on similar felony or misdemeanor offenses, teenagers appearing in
Adolescent Diversion parts are signiﬁcantly less likely to be re-arrested for similar

offenses.

By both stemming the collateral consequences of conviction and by
reducing the likelihood of future convictions, Adolescent Diversion Parts are
substantially improving the probabilities that participating teenagers will gain and

keep employment, complete their education and lead law-abiding lives.

Adolescent Diversion Parts are proving to be effective off-ramps from the
adult criminal justice system, helping young offenders develop and pursue life

goals as productive adults.



Even more notable is that the Adolescent Diversion Parts are obtaining
these results, so far, within the Judiciary’s existing resources. Due to state fiscal
restraints, the Judiciary’s annual budget has had effectively zero growth for
several years; the budget proposed for 2013-2014 continues this trend. For this
reason, Adolescent Diversion Parts have relied on existing resources and staff,
partnering with local social service agencies and nonprofit providers that in this

economic climate also face funding challenges.

To be effective, Adolescent Diversion Parts need seamless access to
alternative sentencing and community supervision, which requires close
partnership with local agencies and nonprofit providers. Their health, in an
important sense, helps make or break this experiment. Expanding Adolescent
Diversion Parts beyond what the web of governmental and community-based
service providers can provide would only overwhelm those already stressed
providers and do little to serve the policy objective of redressing the cycle of

under-age offenses.



However, Adolescent Diversion Parts are inherently a stopgap measure,
designed not as the ultimate judicial solution to the problem of teenage crime but a
proving ground for a forward-thinking approach that requires statewide legislation
to fully implement. Despite their menu of options and preliminary evidence of
success, Adolescent Diversion Parts remain local criminal coﬁrt parts bound to
apply local criminal court procedures that are not always fully appropriate for
adolescents, So long as.New York continues to prosecute 16 and 17 year-old
offenders as adults for even minor nonviolent offenses, without the ability to
adjust appropriate cases in the manner that is routine in Family Court, the task of
juvenile justice reform will be incomplete. That is why the Chief Judge proposed
comprehensive adolescent justice reform, and why it is so important for New York

State to enact that proposal into law.

Last year, nearly 50,000 16 and 17 year-olds were arrested and processed as
adults. Adolescent Diversion Parts, successful as they are, were off-ramps for less
than 3,000 of them - representing less than 6% of potentially eligible teenagers. It’s a
promising start, but we cannot rest until 100% of New York’s yoﬁthful nonviolent
offenders are eligible to be treated as youth and all courts, social service agencies and
nonprofit providers have the tools necessary to make these off-ramps meaningful,

wise and safe for teenagers, families and communities.



In working toward these goals, we welcome the Council’s active support —
to appeal to our state’s leaders in Albany to enact the Chief Judge’s adolescent
justice reform proposal; and to ensure that New York City continues to provide the

resources necessary to support the five Adolescent Diversion Parts already

operating.

Thank you for the opportunity to discuss this important issue today. I would

be happy to answer any questions you may have.
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Good morning Chairperson Gonzalez and members of the committee. My name is Julian Adler,
and [ am the Project Director of the Red Hook Community Justice Center, a ﬁlulti-jurisdictional
community court located in the Red Hook section of Brooklyn. I am here today on behalf of the
Center for Court Innovation, a public/private partnership that works with couirts, government
agencies, and local communities to reduce crime, assist victims, and increase public confidence
in justice. Specifically, I want to share with members of the committee information relative to
the progress of the pilot Adolescent Diversion Parts in Criminal Courts throughout the five

boroughs and provide a window into how these pilot court parts operate,

On January 17, 2012, New York State Chief Judge Jonathan Lippman estaBli‘shed a pilot
Adolescent Diversion Program (ADP}) in nine counties, including the five boroughs of New York
City. The program established specialized court parts that hear the cases of 16- and 17-year-old
defendants, in most instances focusing on those charged with misdemeanor offenses. In an effort
to control costs and leverage best practices, ADP built upon eXisting programs rather than
reinventing the wheel, with a particular focus on New York City’s network of community courts

and community-ﬁased programming operated by the Center for Court Innovation.

The ADP initiative seeks to apply a rehabilitative, developmentally-appropriate philosophy and
approach to late-adolescent criminal behavior; to reduce the use of conventional criminal
.penalties; and to achieve these benefits without jeopardizing public safety. All participating
defendants receive a clinical screening and/or assessment; age- and case-appropriate services;
rigorous compliance monitoring; and, in most instances, non-criminal case outcomes should they
complete assigned services. Court-ordered services vary widely by county, ranging from several
sessions of community service, individual counseling, or family mediation to three to six months

of drug or mental health treatment, or educational/vocational jﬁrogramming. (These differences



notwithstanding, all counties have succeeded in identifying adequate community services and
resources to handle ADP referrals.) Notably, by keeping case resolutions proportionately similar
to preexisting practice in the criminal courts, the ADP initiative does not engage in net widening,
whereby other diversion programs have occasionally been known to enroll a population that
might otherwise face lighter penalties in the preexisting status quo. One of the goals of the pilots
is to provide age-appropriate services to these young people without exposing them to criminal
records that could affect their future opportunities to sccure employment, education or housing,

- And, of course, the hope was that in linking young people to these services and monitoring

compliance with court mandates, they could avoid jail.

The selection criteria for the respective ADP pilots vary across the boroughs. 'For‘example, all
pilot counties accept misdemeanor cases; however, Brooklyn considers all misdemeanor charges,
excluding only those cases alleging intimate partner violence, while Manhattan tends to limit
eligibility to a narrower range of quality of life offenses, taking a case-by-case approach to all
other misdemeanor charges. Similarly, in Queens and Staten Island, cases are only ADP-eligible
if they survive arraignment (i.e., continue beyond the first court appearance); whereas in the
Bronx and two community courts respectively located in Red Hook (Brooklyn) and Midtown
(Manhattan), ADP sentences can be fashioned at arraignments. Beyond misdemeanors, Queens

accepts selected felony charges, and the Bronx accepts non-criminal violations.

To the extent practicable, ADP protocols are designed to obviate the need for parental or
guardian consent; though, of course, no services are ever provided absent the express consent of
defense counsel. Typically, for cases with short-term mandates, only a brief screening and
intake process is conducted, and therefore parental or guardian consent is not required.
However, ibnger-term mandates invariably require a more comprehensive clinical assessment at
the outset to determine the appropriate course of intervention, which does require parental or

guardian consent — and, ideally, parental or guardian involvement in the process.

Although ADP is still in its infancy, the preliminary results are encouraging. Across all nine
counties, 1,302 cases enrolled in the first six months of operations. Furthermore, available court

data indicates that as of the end of 2012, total enrollment exceeded 3,000 cases.



The vast majority of ADP participants are compliant, with four in five successfully completing
mandated services and resolving their cases without criminal convictions and the attendant
collateral consequences. Importantly, ADP participation does not jeopardize public safety and,
in fact, produces a significantly lower re-arrest rate for new felonies (8% v. 10%). Further
analysis indicates that ADP participation is most effective with high-risk youth; thus, consistent
with prior research, the ADP experience in New York City suggests that public safety can be
maximized through policies that offer alternative services to youth who are at higher risk for

reoffénding.

As the Project Director in Red Hook, I directly oversee Brooklyn’s ADP pilot. I would like to
briefly walk you through how the process works in Brooklyn and then provide a case example.
Brooklyn ADP cases can originate at both the Kings County Criminal Court and the Red Hook '
Community Justice Center, which hears misdemeanor cases from three police precincfs in
southwest Brooklyn: the 76" (including Red Hook and Carroll Gardens), 78% {(in¢luding Park
Slope and the new Barclay Center) and 72™ (Sunset Park and Windsor Terrace). If the case
originates at Kings County Criminal Court, the matter is initially adjourned to a specialized ADP
part in the downtown courthouse. This specialized part is staffed by clinicians from Red Hook
one afternoon per week, including an ADP-dedicated masters-level social worker, and the goal
of the part is to reach a resolution that includes social and/or community service and that will
result in a non-criminal disposition. For lower-level offenses, the case is often resolved in a |
single hearing. For more serious offenses, the case will often be adjourned so that the defendant
and his/her parent or guardian can take part in a comprehensive psychosocial assessment process
in Red Hook. Red Hook’s assessment process is holistic in nature, and it is informed by trauma-
informed and strengths-based approaches, e.g., positive youth justice theory. Based on the
results of the assessment, clinical staff present recommendations on the next court date, which
serve as the basis for a potential case disposition. If a disposition is reached, all services are
coordinated and provided in Red Hook, and the case is monitored for compliance by Red Hook’s
presiding judgé, Alex Calabrese. If an ADP case originates in Red Hook, the process is

substantially similar, though it takes place entirely in Red Hook from inception.



To illustrate, consider the case of Vincent (age 17), who came through Brooklyn’s downtown
criminal court in March of 2012 on a charge of menacing with a weapon, his fourth arrest in less
than a year and a half. He was identified as an appropriate case for a clinical assessment, which,

- upon the consent of his attorney, was conducted by a Red Hook social worker the following
week. Vincent presented as a reserved yet markedly self-aware adolescent. It was revealed
during the assessment that Vincent’s home life was stressful, énd that his relationship with his
mother was strained due toher life-long struggle with mental illness. Vincent often had to stay
home to care for her, causing him to fall behind in school. Vincent’s father, who also participated
in the assessment process, described his own struggles with physical disabilities that prevented
him from working; as a result, Vincent’s family experienced a great deal of financial hardship.
Amidst these difficulties, Vincent also described his love for art, specifically drawing; as his case

progressed, he would often bring in original artwork to show his social worker.

At the next court date, the assessing social worker recommended eight sg:séions of individual
counseling at a community-based licensed mental health clinic, a 6-week art program for court-
involved youth called Young New Yorkers (YNY), and a consﬁltation with a liaison from the
New York City Department of Education. Through counseling, Vincent was able to work on
some of the challenges he faced at home, Vincent also displayed a high level of engagement
throughout the YNY art program, which afforded him an opportunity to meaningfully explore
the consequences of his actions through various creative media. Over the course of the case, the
Red Hook social worker stayed in close contact with Vincent’s father and offered services to the
family. Upon completing all of the court-ordered sérvices, Vincent’s case was successfully

. resolved with a non-criminal disposition. Like all young people who come through Red Hook,
he was offered opportunities to continue his involvement in Red Hook’s programs and services

on a voluntary basis.

To date, Brooklyn’s ADP pilot has served 486 youth cases. Again, the specific services vary
across the ADP pilot sites basedl on the availability of resources and case volume. The ADP
initiative is still early into its second year. The results, as indicafed, are promising. The
participants are not posing any greater risk to public safety, and, in fact, the risk of gerious

offending has been reduced. The overwhelming majority of participants have gone through the



parts without abquiring criminal records, and many have received services that will help them on
a path to law-abiding, contributing futures. The Center for Court Innovation wiil soon be
publishing a six-month study of all of the pilot sites and will be conducting on-going research as
the pilot continues. We are excited about the preliminary findings and look forward to returning
to the council in the future to report on ADP’s continuing progress. At this time, I would be

happy to take any questions from the committee.
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Geod nﬂorning. | am Nancy Ginstrg of The Legal Aid Society. | submit
this testimony on behalf of the Legal Aid Society, and | want to thank
Chairwoman Gonzalez as well as the Committee on Juvenile Justice for inviting
our comments. We appreciate your attention to this area of vital concern to our
City's teenagers and their families. This testimony is focused on the aspect of
this hearing that is focused on the oversight of the adolescent parts in the
Criminal Courts. The Legal Aid Society is also providing joint testimony today
with the Correctional Association on lnrro. 981.

The Legal Aid Society is the nation’s oldest and largest provider of legal
eervices to Iow—incorne families and individuals. As you know, from offices in all
five boroughs, the Society annually provides legal assistance to Iow—income
families and individuals in some 300,000 legal matters involving civil, criminal
and juvenile rights problems. Our Juvenile Rights Practice pror/ides
comprehensive representation as attorneys for children who appear before the
New York City Fami.ly Court in abuse, neglect, juvenile delinquency, and other
proceedings affecting children’s rights and welfare. ~ Last year, our Juvenile
Rights staff represented more than 54,000 children, including approximately
4 000 who were charged in Femily Court with j_uvenile delinguency. During the
last year, our Criminal Practice hand[ed some 220,000 cases for clients accused
of criminal‘ conduct. Many thousands of our clients with criminal cases in
Criminal Court and Supreme Court are teenagers. In addition to representing
these children each year in trial and appellate courts as well as school
suspension hearings, we also pursue impact litigation and other law reform
initiatives on behalf of our clients. |

Our perspective comes from our daily contacts with children and their

families, and also from our frequent interactions with the courts, social service
2



providers, and City agencies, including the New York Police Department, the
Department of Education, the Department of Youth and Family Justice, the
Department of Correétion, and the Department of Probation as well as the
Administration for Children's Services.

Because of the breadth of The Legal Aid Society's representation, we are
uniquely positioned to address this issue. Wé currently represent the vast
majority of teenagers prosecuted in the Family, Criminal and Supreme Courts in
New York City. We have close to 50 years of experience assessing the cases of
teenagers, identifying diversion programs and -advocating for alternati\}es o
" incarceration. We have developed strong advocacy relationships in the courts,
- with prosecutors and with City and State agéncies which have resulted in
connecting our teenage clients with the services that best meet their needs, as
well as those of the community. OQur experience indiéates that-community safety.
is best protected when appropriate services are. identified and accesséd for the
vast majbrity of court-involved teenagers, so that they become less likely to be
entangled again in the criminal or juvenile justice systems. The Legal Aid Society
strongly supports Chief Judge Jonathan Lippman’'s call to raise the age of
criminal responsibility in New York to 18, as it will provide an effective
. mechanism to create pathways to neceséary sérvices for 16 and 17 year olds .
which currently do not exist in the Criminal Court system.

A Brief Historical Perspective Of The Prosecution Qf Teenagers

New York State first grouped 16 and 17 year olds with adults for.purposes
of criminal prosecution in the late 1800s. During the first 25 years of the twentieth
century, great reform took place throughout the country. Embracing social work
and child psychology findings, States récognized that children were different than

adults, and juvenile courts were established to address the needs of children and
3 ,



teenagers. Despite the fact that almost every State set the age of adult criminal
prosecution at 18, New York maintained that 16 and 17 year olds were adults for
purposes of criminal prosecution. A 1931 report of the New York State Crime
Commission criticized the jurisdictional cutoff at 16, but no action was taken.
Again, this issue was discussed in detail at the 1961 Constitutional Convention
which éstablished the New York State Family Court. The Convention deferred a
decision to raise the age from 16, but no further action was ever taker\.1 As a
result, for over 100 years New York State has set its jurisdictional age as low as’
16. Thi_are ié no evidence whatsoever that this outdated policy has led to lower
rates of crime or recidivism by adolescents. Given recent social science and
n.eui'os.cience findings, the time is ripe for reconsideration of this issue.

Recent Developments Addressing The Culpability Of Adolescent Offenders

Historically in New York State, senténcing policies viewed teenage
offenders aged 16 - 17 in the sarﬁe' category as the.adult offenders without
individualized attention to their specific needs. Notably, almost all of the social
science, neuroscience, psychiatric findings supporting the conclusion that
teenagers should be' evaluated for criminal culpability diﬁerently than adults have
been published in the last fifteen years.

.‘Since 2000, brain researchers and psychologists began to publish
scientific -studies demonstrating that the brain cohtinues to develop during the
adolescent years and is not fully formed until the early 20s, with some studies
placing the age of complete development at 25. The neuroscience research;
made possible by new fec_:hno[ogies such as rhagnetic resonance‘irhaging (MRI)
that allow scientists to study brain images, demonstrates that the last areas of

the brain to develop are the frontal lobes, specifically the pre-frontal cortex, which



govern decision-making, judgment, and impulse control. As this area of the brain
develops, young aduits become more reflective and deliberate decision makers.”
These studies were recognized by the United States Supreme Court in its

findings that age can be considered a mitigating factor in Roper v. Simmons

(disallowing the death penalty for offenders under the age of 18);- Graham v.
Florida (prohibiting life without parole on non-homicide offenses for youth under

the age of 18), in J.D.B. v. North Carolina® (holding that a child's age is a relevant

factor to consider in determining whether a child is “in custody” for the purposes

of Miranda warnings) and in Miller v. Alabama®, (holding that mandatory

sentences of life without parole are uncons_,titutional for juvenile offenders and
“sentencing rules permissible for adults may not be so for children.” slip op. at 2).
In these decisions, the United States Supreme Court has recognized that

- social science research confirms that “a lack of maturity and an underdeveloped
sense of responsibility are found in youth more than in adulté and are more
understandable among the young. These qualities often result in impetuous and
ill-considered actions and decisions.™ The Court also noted that youth have Ie_ss

control over their own en\.firor‘wment.6 The Court further acknowledged that‘
“almost every state prohibits those under 18 years of age from voting, serving on
juries, or marfying Withouf parental consent.” In fact, New York sets the age of
majority for most civil purposes at age 18.8

Further, the Unite_d States Supreme Court has recognized that
‘adolescents are less blameworthy for the offenses they commit because they are
less capable of evaluating the possible outcomes of different courses of.actions
and they are more vulnerable to external préssures. For example, the Court has
found that “adofescents, particularly in the early and middle teen years, are more

vulnerable, more impulsive, and less self-disciplined than adults. Crimes
5 ‘



committed by youths may be just as harmful to victims as thosel committed by
older persons, but they deserve less punishment because adolescents may have

less capacity to control their conduct and fo think in long range terms than

adults.”

Culpability concerns the degree to which a defendant in court can be held
accountable for his actions. Immature judgment is considered as a possible

mitigating circumstance, which would render the defendant less blameworthy for

transgressions committed. " Developmental psychologists who have examined
the issue of youth and delinquency propose that adolescents, as a class, may

warrant characterization as less mature than adults, not because of cognitive

immaturity, but because of deficiencies in maturity of judgment.””

Collateral COnsequenées of Criminal Convictions

One of the most significant effects of prosecuting 16 and 17 year olds in
the adult courts is the exposure to the collateral 6onsequences of criminal
convictions. Aside from the exposure to adult sentences and detention or
imprisonment with adults, the.collatera[ consequences of a criminal conviction
can permanently remove an adolescent frofn the path to becoming a contributing
member of society. A criminal conviction interferes with or bars an individual from
access to many of the- systems necessary to becoming a successful adult.
Criminal convictions create bérriers to employment, lead to eviction and
homelessness, create barriers to college admission and/or financial aid, and
have significant immigration consequences.

Given the well-documented issue of disproportionate minority contact in
the criminal justice system, it is important for us, collectively, to decrease the

obstacles to success for minority youth. Creating lifelong barriers for behavior
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that has been shown, for the most part, to be time-limited is an incredibly harsh
consequence that can be remedied by raising the age of criminal jurisdiction to
18.

Adolescent Diversion Parts in New York City

In the fall of 2011, Chief Judge Lippman called for reform of the way ih
which New York prosecutes 16 and 17 year olds. First, he requested that thé
New York State Permanent Sentencing Commission develop a legislative
proposal raising the age of criminal prosecution for certain offenses to the age of
eighteen. Recognizing that the legislative process can be lengthy, Judge
Lippman also announced that he would create an "Adolescent Diversiony
Program" within the courts. The program consists of nine pilot programs
throughout the State. Selected cases are assigned to specially trained Judges
who have access to age appropriate services to use in séntencing plans.

The Adolescent Diversion Program has two principal purposes. The firsf
goal is fo improve thle court system response to 16 and 17 year olds charged with
criminal activities. The Program connects these courts to an expanded array of
services, with the goal of ad’dressing the needs of the youth, while preventing
them from having a criminal record and the collateral consequences of a
conviction. The second goal ié to provide a courtroom laboratory where it can bé
examined whether a less punitive approach to adolescents delivers better results
than our current system.

The Legal Aid Society represents adolescents in all five borough
adolescent parts in New'Y'ork' City. These parts aré in the Criminal Court and
hear misdemeanor offenses. The practices and outcomes vary frdm borough to
borough, since the dispositions that depend on non-criminal plea offers must_ be

made by the District Attorneys’ offices. Participation in the program is voluntary
7 _



and we have seen the best results for clients charged with more serious offenses
within the misdemeanor range‘and with those youth with repeated system
contacts. The clients agree to assessments and a service plan based on input by
the Judge, defense counsel, the prosecutor and,- someti'mes, the service
provider. If a youth completes the service plan, s/he generally receives an
adjournment in contemplation of dismiésal or a plea to a violation. In some cases,
the Judge will calendar the case a few times prior to completion of the service
plan to encourage the youth to stay on the right path. |

We see the benefits of these partS as engaging court staff, the lawyers
and the bench in a process which openly acknowledges that adolescents are
different. The youth are addressed ind-ividually and their progress acknowledged.
If the parents are in attendance, the Judge may check in with them to make sure
their needs are being met and the youth is following the rules. The teenagers,
generally respond w.ell to this encouragement and engagement and are more
motivated to comply with the service plans. When our adolescent clients feel the
court players are invested in their success, they tend to be more successful and
have a more positive view of the court process. Additionally, the court players
have learned more about adjudicating adolescent cases as well as sétting
realistic expectations for outcomes. The process of develohing relationships with
. community service providers has‘ benefitted the clients and the courts.

Despite some benefits of the addlescent- parts, we do have some
concerns. Because the law has not yet changed to raise the age of criminal
responsibility, the prosecutors retain almost exclusive control over the plea offers
in the adoiescenf parfs and Judges to not have the authority to fashion practical
resolutions of cases that they would have under the Chief Judge's proposal.

Additionally, due to this control issue, we have seen net widening where
. )



adolescents in traditional Criminal Court parts would receive the same plea offer
with fewer service requirements than their counterparts in the adolescent parts in
some counties. Moreover, in the absence of the change in the law that the Chief
Judge has proposed, teenagers in these adolescent ﬁarts are still left with the
indelible mark of a criminal arrest that may affect future employment and
opportunities.
Conclusion

The Legal Aid Society believes that the adolescent parts are a step in t_he'
right direction to treating adolescents in an age appropriate manner in the court
system. We are optimistic that the outcomes of these pilot courtrooms will help
inform the 1egisiativé process to raise the age of criminal prosecution in New
York.

However, the time has come in New York to reassess what is the
appropriate response to adolescent offending. in light of the advances in society’s
understanding of adolescent develc‘;pment. Social science and brain science and
the highest court in the United States have a[i recognized that ado!escents afe
different than adults and should be treated %hat way by the law. The time has
come for New York to come into line with the 48 other States in this country that
set the age of majority for purposes of criminél prosecution at age 18.

Thank you for the opportunity to speak about this important issue.

Contacts:  Tamara Steckler, Attorney-in-Charge, Juvenile Rights
Practice
Phone: 212-577-3502; tasteckler@legal-aid.org

Nancy Ginsburg, Director, Adolescent Intervention and
Diversion Project, Criminal Practice
Phone: 212-298-5190; nginsburg@legal-aid.org

OR



Steven Banks, Attorney-in-Chief, The Legal Aid Society
Phone: 212-577-3277; sbanks@|egal-aid.org
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