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Good moming Chair Gonzalez and members of the Committee on Juvenile Justice. I am
Dawn Saffayeh, Deputy Commissioner for the Division of Policy, Planning and Measurement at
the New York City Administration for Children’s Services (ACS). Thank you for providing us
with the opportunity to address the proposed legislation related to reporting data on youth in
New York City’s juvenile facilities.

Since the 2010 merger of the Department of Juvenile Justice and the A&ninistration for
Children’s Services, ACS has worked diligently to collect and traék detention data. We report
juvenile detention data in our Flash Report, which graphically illustrates monthly trends in select
child welfare, juvenile justice; and early care and education statistics,. and in our Strategic
Management Report, which we produce quarterly. We publish both of these reports on our ACS
website. In addition, we provide City Council reports quarterly, which includeincident and
demographic data, as well as provide data that is included in the Mayor’s Management Report,
which is mandated by the City charter and produced biannually, both of which are also posted on
our website. Finally, ACS produces on an annual basis a Community Snapshots Report which

includes juvenile detention statistics broken down by community district.



We take our responsibility to collect and share data very seriously and we support the
Council’s proposed legislation to extend reporting requirements to our youth in placement, both
non-secure and limited secure, on the same schedule that we do for our youth in detention. As we
planned for Close to Home, ACS recognized the need to broaden our data collecting to include
placement statistics as well as to develop quality assurance mechanisms. As such, we created a
Juvenile Justice Planning and Measurement Unit (JJPM) that will measure provider performance
and program outcomes for our juvenile justice placement programs.r

ACS is committing to collecting and providing the same demographic data and incident
information for our placement population that we presently provide for detention. While we
agree that collecting and reporting the juvenile placement data is important, the proposed
legislation fails to account for the fact that New York City will not be providing limited secure
placement services until fall 2013. Given that non-secure placement went into effect in
September 2012 and the proposed legislation requires the first demographic data report to be
provided to the Council by September 30, 2013, the proposed legislation appears to contemplate
a one-year “implementation period” for non-secure prior to ACS reporting data. We therefore
request that the Council provide a similar “implementation peribd” for limited secure placement
and the reporting requirements date for limited secure placement data to commence in fall 2014.
Similarly, the proposed legislation statesr that the incident report data for non-secure placement
could be required as soon as May 2013. Given that the demographic data contemplates a year
grace period, we wouldl similarly request a one year “implementation period” for incident

reporting to be extended to September 2013.



Juvenile Justice Oversight Board and Resident Care Advocacy Program

In addition to our support for the proposed legislation, I would like to take this
opportunity to update the Counci1 on the work ACS has done over the past few months with
respect to our juvenile justice programs. Recently, we testified before the Council on our
Resident Care Advoca:cy Program (RCAP). As we mentioned during that hearing, with the
Close to Home initiative currently underway, ACS has recognized the need for a more robust
oversight mechanism td adequately address young people’s needs and to continuously monitor
and. improve the safety and strength of our programs in both detention and placement. We have
therefpre created the Juvenile Justice Oversight Board that will oversee both secure and non-
secure detention, as well as non-secure and limited-secure placement. Tlhe Board will analyze the
data that we collect, among a number of other tasks, and diséuss their findings with agency
officials. We believe this will help us to assess and, where needed, improve the conditions of our
detention and placement facilities.

ACS will also be hiring two additional ombudspersons to augment our existing Resident
Care Advocacy Program (RCAP). The role of the ombudsperson ié to ensure that all youth
understand their right to report and pursue a grievance and the process for doing so. We expect
that the ombudspersons will inform the work of the Board by participating in meetiﬁgé and
raising issues that are brought to their attention with Board members. The deadline for the
Juvenile Justice Oversight Board membership applications is today and we look forward to
updating the Council as we implement the Oversight Board.

Close to Home Update

As the Council knows, Phase I of Close to Home has been underway since this past

September. Once it is fully operational, we will have the capacity to serve approximately 319



non-secure placement youth. We released the Request for Proposals for the aftercare system last
November and are currently evaluating proposals. We expect contracts to be awarded in late
April and that contracts will be enacted. on July 1, 2013. Currently, we have 231 youth in active
non-secure placement care.

ACS is planning fc\)r the second phase, Limited-Secure Placement, which will begin fall
2013. Like non-secure placements, young people in limited-secure settings will receive a full
range of services and supports. However, limited-secure placements will have more restrictive
features to ensure the safety of residents, program staff, and communities. ACS has hosted five
community forums to obtain the public’s feedback on limited-secure placement and we plan to
distribute the draft plan for public comment in early March. Pursuant to the legislation, after we
release the draft plan, ACS will also hold five public hearings this spring to obtain public
comment. We will incorporate the feedback we received from the public into the plan, which we
will then submit to OCFS for review and approval.

Similar to the procurement process for non-secure placement, for Limited Secure
placement, ACS will issue a Negotiated Acquisition seeking highly qualified providers with
extensive foster care and juvenile justice experience to provide services at an expected 9-11
residential sites within the five boroughs or close to New York City. We plan to begin
accepting youth into limited secure placement beginning in fall 2013 and have an anticipated
capacity of 158 youth.

Limited secure facilities will have multiple safety and security measures both to protect
residents and to also ensure the safety of the surrounding community that may include things
like: designated entry and exit points; full perimeter lighting; locked doors and windows;

security cameras and closed circuit television monitoring. We will seek to avoid frequent



transportation of youth in and out of the facilities by prov-iding most services on site. Some of
the onsite services will include: medical, dental and mental health services; counseling and
individual meeting rooms; space for family, attorney visits and conferences; indoor recreation
space; outdoor yard space within the facility’s property; and education. We will have a rich
-direct care staff ratio of one staff for every three youth and each facility will have a staffed
control room operating 24/7 that controls facility entry and exits and responds to emergencies. In
addition, providers will be required to create community advisory boards that will meet quarterly
— these groups will consist of local residents, faith-based organizations, civic groups and other

community members.

Closing

This is an exciting time for Children’s Services and our juvenile justice programs. We are
grateful for all of the support of the Council as we continue to strive to improve services for the

City’s most vulnerable young people. I will now take your questions.
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My name is Judy Yu. I am the Associate Director of LGBTQ Youth Issues at the Juvenile Justice
Project of the Correctional Association of New York. The Correctional Association of New Yotk
(CA) is an independent, non-profit organization founded by concerned citizens in 1844 and granted
unique authotity by the New York State Legislature to inspect prisons and to report its findings and
recommendations to the legislature, the public and the press. Through monitoting, tesearch, public
education and policy recommendations, the CA strives to make the administration of justice in New
York State mote fair, efficient and humane. The CA does not provide direct services other than
leadership training programs, does not engage in litigation, and does not represent a sector or
workforce. The Juvenile Justice Project 1s committed to working toward a youth justice system that
is transparent and accountable to children and families, communities, legislators, policy-makers, and
the public. The soclety we envision and work toward is one in which children are given the tools and
skills they need to succeed and where working effectively with youth translates into increased public
safety outcomes.

Thank you Chairperson Gonzalez, and committee members Arroyo, Cabrera, and Dromm
for this opportunity to testify. We look forward to working with you and your colleagues to ensure

that New Yotk City’s children and youth in the youth justice system are effectively served.

Introduction

The Cozrectional Association of New York supports the proposed amendment to the administrative
code of New York requiting the Administration for Children’s Setvices (ACS) to publish
demographic data and incident repotts on youth detained and placed in its juvenile justice facilities,
and the repeal of chapter 2 of title 9 of the administrative code of New Yotk City as it relates to the

department of juvenile justice. This proposed bill will provide concerned citizens, families and



communities with critical information about the conditions of ACS juvenile justice facilities, whether
certain populations are at disproportionate risk for youth justice involvement and patticulat harms
while in confinement, and the ovetall safety of detained and incarcerated youth. We recommend
enhancements to the proposed legislation to further protect all youth in ACS’ care, including lesbian,
gay, bisexual, transgender, and questioning (LGBTQ) youth. Research has shown that LGBTQ
youth are disproportionately represented in the youth justice system; and suffer routine and systemic
mistreatment in detention and placement as a result of their perceived or actual sexual otientation,
gender expression, ot gender identity.! We have obsetved that ACS has recently made strong efforts
to implement policies and practices to protect and more effectively serve LGBTQ youth i its care.
This legislation and our proposed additional measutes will build upon the important wortk ACS is
already doing on these issues. Therefore we recoramend that the New York City Council codify
within the proposed legislation the following:

1) Sexual orientation and gender identity should be included in all intake or admissions form
and teported in the disaggregated data that will be posted on ACS’ website.

2) Incident reports should include bias based incidents and published incident reporting data
should be disaggregated by age, race, gender, gender identity, and sexual otientation.

3) Ananonymous self-administered sutvey should be distributed to each youth on an annual
basis to futrther collect information about the prevalence of LGBTQ youth in custody and
their experiences while in detention and placement. The survey tesults should be included in
the public repotts.

4) Training and professional development should be mandated to ensure that the collection,

management, and publication of this sensitive information benefits, and does not harm,

1 Center for American Progress; The Unfair Criminalization of Gay and Transgender Youth: An Overview of the Experiences of
LGBT Youth in the Juvenile Justice System, June, 2012



youth and families. Furthermore, ACS should be suppotted and tesourced to develop their
capacity to fully comply with such protocols.
We strongly feel that these proposed additions ate critical for the adequate assessment of ACS’
competence in serving all children and youth. Moreover, youth, families, and the public benefit
from having access to such information; it provides a variety of stakeholders with the opportunity to
engage with ACS about how to best serve system impacted young people, as well as reduce and

prevent further involvement with the youth justice system.

1) Sexual orientation and gender identity should be included in all intake or admissions

form and reported in the disaggregated data that will be posted on ACS’ website.

LGBTQ youth are disproportionately represented in the youth justice system, with one national
study finding that up to 15% of incarcerated youth are lesbian, gay, bisexual, or gender non-
conforming.® There is also a growing body of research that shows that LGBTQ youth are at
increased tisk for homelessness, substance abuse, school bullying and family rejection due to
homophobia, transphobia, sexism, and social stigma.” Moreover, these issues frequently funnel
LGBTQ youth into the youth justice system.*

ACS has recently made important strides to protect and more effectively serve LGBT youth in
their care through the release of Promoting a Safe and Respectful Environment for Leshian, Gay, Bisexunal,
Transgender, and Questioning Youth and their Fanilies Involved in the Child Welfare, Detention, and Juvensle
[Justice System. Furthermore the CA has been involved with ACS’ LGBTQ Action Group. Undet the
leadetship of the new Senior Advisot to LGBT Policy and Practice, ACS is taking significant steps

to integrate the needs and petspectives of LGBTQ youth into all aspects of its operations, services,

2 Angela Irvine, “Weve Had Three of Thens": Addressing the Invisibility of Leshian, Gay, Bisescwal and Gender Non-Conforneing Youths in the
Jovenile Justtce Systens, 19 Colum, J. Gender & L. 675-76, 687 (2010).

3 See upranote 1 at 1

4 See ppranote 1 at 2.



and programs. To the best of our understanding, this includes or will include the tevision of ACS’
forms to include sexual orientation and gender identity issues and recognition of LGBT families.
Futthermore the Correctional Association coordinates a Juvenile Justice Coalition, 2 state wide
network of advocates, social service providers, and community membets, which includes an
LGBTQ Work Group. . This work group has collaborated with ACS’ Division of Youth and Family
Justice (DYF]) since 2010 and meets regularly to discuss the implementation of ACS’ LGBTQ
policy and guidelines. Through our work, we have learned that ACS has been in conversation with a
nationally recognized research expert on LGBTQ youth in the juvenile justice to add sexual
otrientation and gender identity to its intake form.

We applaud these efforts. However, to ensure that these nascent measures and practices are
fully embedded into ACS’s system and continue beyond the cutrent leadership and administration,
we urge the City Council to include in the proposed legislation sexual orientation and gender identity
as demogtaphic information to be collected and reported on ACS website. The systemic ongoing
collection of this information on the individual and aggregate level is necessary to assess whether the
agency is meeting its obligation to LGBTQ and all youth through cultutally responsive and affirming
setvices. It will help inform program planning, and enable ACS to improve and enhance setvices
based on data.

ACS s)hould continue to utilize expert technical assistance to collect such data. ACS should also
follow the lead of other public agencies that have collected information on sexual otientation and
gender identity for over 20 years, such as the school-based surveys of adolescents through versions
of the Youth Risk Behavioral Sutvey.” In addition, Family Builders By Adoption just released
“Guidelines for Managing Information Related to the Sexual Orientation and Gender Identity and

Expression of Children in Child Welfare Systems,” and while this was written for the child welfare

5 Wilber, §, Guidelines for Managing Information Related to the Sexual Orientation and Gender Identity and Expression of Children
in Child Welfare Systems, Putting Pride into Practice Project, Family Builders by Adoption, Oakland, CA 13 {2013).



system, the guidelines and recommendations are relevant and applicable to the juvenile justice
system.’ These guidelines should be adapted for use by ACS.

2) Incident reports should include bias based incidents and incident reporting data
should be disaggregated by age, race, gendet, gender identity, and sexual
orientation.

The collection of data related to incidents of bias based harassment in ACS’ youth justice
facilities and programs should also be added to the current proposed legislation. Studies show that
anti-LGBTQ harassment is unfortunately petvasive in detention and placement settings.” The
tracking of incidents of harassment and mistreatment, and inclusion of this information in published
incident reporting data, will provide important insight into the safety and conditions for all youth in
facilities. It should also be used by ACS to enhance their L.GBTQ anti-discimination policy and
general protocols to ensure equitaﬁle and culturally competent treatment of all youth in their care.

The New York City Department of Education has taken steps to track the bias based
harassment incidents in schools as patt of both its Respect for All policy, and in compliance with the
Dignity for All Students Act, the recently passed state law that stipulates that “New Yotk State
public school students should have an envitonment free of disctimination and harassment.”™ Undex
this act schools are responsible for collecting and reporting data on incidents of discrimination and
harassment to the New York State Department of Education. In New York City, the online
occutrence reporting system (OORS) is used to collect such incidents in schools and there is an

annual audit of incident reports documenting bias-related infractions of the Student Discipline

6 Id (Wilber)

7 Katayoon Majd et al., The Equity Project, Hidden Injustice: Lesbian, Gay, Bisexual, and Transgender Youih in Juvenile Courts 102
(2009}, http:/ /www.equityproject.org/pdfs/hidden_injustice.pdf.

8 Dignity for all Students Act Guidance for Updating Codes of Conduct, The State Education Department (2012),

http:/ /www.pl2nysed.gov/ dignityact/documents /DASACodeofConductFinal44-1.pdf



Code. An incident of bias based on gender identity, gender expression, and sexual orientation is
included as a category for which data is collected and reported.’

In order to ensure that all our youth are safe and protected while in the care of ACS, itis
critical that ACS develops a robust system to track incidents of harassment against youth perceived
to be or who identify as LGBTQ. For example, incident repozts should include harassment and
discrimination as a category. Each facility should appoint staff to be trained when responding and
reporting incidents to identify if there was any bias due to the race, age, gender, gender identity,
and/ot sexual otientation of the youth involved while ensuring confidentiality of this information
and protecting the complainant from any reprisals or retaliation. Futthermorte all incident repotts
should include the age, gender, gender identity, race, and sexual otientation of the youth involved.
ACS should regularly audit this information and release it as part of annual reports on incidents to
the public. If the prevalence of anti-LGBTQ hatassment and discrimination is high, ACS should
include steps and strategies to reduce incidents in this report. Members of the community should be
given opportunity to review and respond to the report to ACS, to ensure family and community
engagement. ACS’ published repotts on incident reports should also be disaggregated by the age,
gender, gender identity, race, and sexual orientation of the youth. Disaggregating the data by these
categories may provide further useful context to undetstand the safety needs of youth, if thete are
particular youth at risk for violence while in the custody of ACS, and the climate of facilities.

3) Axn anonymous self-administered survey should be distributed to each youth on an
annual basis to further collect information about prevalence of LGBTQ youth in
custody and their experiences while in detention and placement. The sutvey results

should be included in the public tepotts.

Y Id



Due to the social stigma LGBTQ people face, it may be difficult to obtain accurate information
about the sexual orientation and gender identity of youth in custody. Youth with histoties of
rejection and disctimination due to their sexual orientation, gender identity, and/or gender
exptession may be reluctant to disclose such information at the time of admission and intake for
safety reasons.'’ Therefore, we recommend that 2 confidential self-administered survey be
distributed to all youth annually as an additional mechanism for collecting information and to ensute
accuracy of data.

According to a recent set of guidelines on data collectton and information from Family Builders
By Adoption, “Anonymous sutveys permit youth to be more candid, increasing the reliability of the
data and potentially providing more accurate data on the quality of services and the needs of
youth.”! The anonymous surveys should include questions to assess youth’s experiences in juvenile
justice facilities, including conditions of confinement, climate, and experiences of bullying and
harassment. Anonymous sutveys can provide a forum for youth who may be fearful of reprisals o
who do not feel it is safe to disclose their sexual otientation and/or gender identity. The data
captured from these surveys would assist with program evaluation and planning as well as ensuring
accuracy of data. Such surveys should be designed with care, abiding by established best practices
and protocols.”

4) Training and professional development should be mandated to ensure that the
collection, management, and publication of information about sexual orientation and
gender identity benefits, and does not harm, youth and families. Furthermore, ACS
should be supported and resourced to develop their capacity to fully comply with

such protocols.

10 Shannan Wilber et al., Child Welfare League of America, CWLA Best Practice Guidelines: Serving LGBT Youth in Qut-of-Home
Care 36 (2006).

11 See gpra note 5 ar 13.

12 Badgett, L., & Goldberg, N. Best Practices for Asking Questions About Sexual Orentation on Surveys. Los Angeles: The Williams
Institute.



We strongly recommend the inclusion of ongoing training and professional development of
ACS staff on best practices for working with LGBTQ youth, including the collection and
management of sensitive data about youth in their care, in the proposed legislation. We further utge
the City Council to support and resource ACS to develop their capacity to fully comply with this
legislation and ensure that information related to sexual otientation and gender identity of youth in
custody is effectively gathered and used. Itis good childcare practice to collect such information for
the putposes of individual case planning, culturally competent referrals for after care, and system
wide quality assurance.” Howevet, due to the pervasive social stigma that exists related to sexual
orientation and gender identity stringent protocols and professional standards must be implemented
to ensure that such information is appropriately handled. Serious harm can be inflicted on children
and families if the collection and reporting of such information does not occut in an agency-wide
LGBTQ affirming environment grounded in shared professional standatds and values. Impropet,
careless, or malicious disclosure about a young petson’s sexual orientation and/or gender identity
jeopardizes a youth’s safety in placement, at home, at school.™ It can subject youth to retaliation,
abuse, and psychological harm by caregivers and peers.”* Premature or nonconsensual disclosure
can also derail a young person’s development and adjustment, tesulting in detrimental health effects
and loss of trust.'® The potential for such serious harm to youth cannot be overstated; ACS must
make rigorous efforts to safeguard and approptiately use the information collected about sexual
otientation and gender identity.

The National Association of Social Workers has noted that the following are critical elements
that must be in place for an agency to ask about sexual orientation and gender identity of youth it is

setving: “[the staff] must demonstrate self-awareness about personal beliefs and attitudes,”

13 See ywpra note 5 at 5.
14 See pupra note 7 at 89
15 See mupra note 10 at 35
16 1 at 37



“knowledge and appreciation of LGBTQ youth,” “competent social work skills,” and “the ability to
balance personal values against professional obligations.””” Thus ACS’ intetnal infrastructure must
be further developed so that 1) this information is collected in a sensitive and affirming manner; 2)
each facility is fully compliant with ACS’ policies and guidelines about working with LGBTQ youth;
3) each worker demonstrates full compliance, competence, and fluency with the ACS” LGBTQ
policies and guidelines; and 4) the information is used solely to identify and plan the most effective
cate and treatment for youth and their family and is never disclosed inappropriately and without the
permission or knowledge of the young person.

To achieve these conditions ACS must have the necessaty tesources to utilize technical
assistance, consultation, and training by outside experts. In particular, resources are required in the
following areas:

e Technical assistance with the design of the anonyrnoﬁs survey and data collection and
management methodology. In order to obtain the most accurate information, ACS should
seek technical assistance for the design of their intake forms and inclusion of sexual
orientation and gender identity in all its forms, inclading incident reports. In addition, a
consultant should guide the development of protocols to safeguard the information,
including clear criteria for when the disclosure and shating of a youth’s sexual otientation
and gendet identity are necessary and best practices for minimizing risk of unwarranted
disclosutre. The consultant should also advise on and help develop a cleat set of protocols
for incident repotts, including criteria for identifying bias, so that such reporting is
standatdized and consistent across facilities. Technical assistance for the development of the
anonymous survey is also critical as a scientifically rigorous design utilizing developmentally

and culturally appropriate langnage will yield the most accurate information.

17 Elze, D. & McHaelen, R, National Association of Social Workers and L.ambda Legal, Moving the Margins: Training. Curriculum for
Child Welfare Services with LGBTQ Youth in Gut-of-Home Care 75 (2009).



¢ Traming and coaching of staff on best practices and protocols for the collection of
information related to sexual orientation and gender identity, including the adherence to
state and federal confidentiality laws, and the guidelines discussed above on disclosure and
safeguarding confidentiality. Itis common for staff to expetience discomfort and risk when
asked to collect and manage information about sexual orientation and gender identity of
youth.”® Unfortunately such sensitive information can be mishandled to the detriment of the
youth in ACS’ care. Sufficient training and ongoing supervision must be provided so that
staff are equipped to perform this duty with care, sensitivity, and competence. This will also
help increase the accuracy of the data collected.

o Training and coaching of internal trainers at ACS to ensure they have the tools, curriculum,
and most up-to-date research and knowledge on LGBTQ youth to train all staff in both the
anti-discrimination policy and guidelines and management of information pertaining to
sexual orlentation and gender identity. Based on our own professional expetiences
facilitating workshops on LGBTQ youth issues in a variety of settings, including youth
justice agencies, there ate unique challenges when training on the topic of sexual orientation,
gender identity, and gender expression. Trainers must be prepared to encounter and
challenge deeply embedded biases about LGBTQ people and engage in nuanced dialogue
about such stereotypes and attitudes. Itis important that the internal competency to provide
such training is developed within ACS. Achieving this goal requires the dedication of
resources and time for an expert trainer to work with ACS’ trainers and cultivate their
abilities to mmplement trainings on LGBTQ youth in the system. Ideally an expert trainer
would provide ACS’ trainers with an initial long-term period of intensive professional

development, coaching, and opportunities for practice and feedback. This intensive

18 See supra note 5 at 4.
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approach would leverage the existing strengths and knowledge of ACS’ trainers and tesult in

the sustainable internal competency of ACS’ trainets on LGBTQ youth issues.

Conclusion

The Correctional Association suppozts the proposed legislation and its potential to illuminate the
treatment, needs, and tisks of youth in ACS’ youth justice programs. Because LGBTQ youth are
dispropottionately represented in the youth justice system and vulnerable to violence, mistreatment,
discrimination, and inadequate services when detained or incarcerated, the proposed inclusion of
data related to sexual orientation and gender identity and incidents of bias and harassment will
strengthen this legislation’s reach and impact. ACS has already begun to develop and operationalize
policies and practices to achieve LGBTQ affirming services; these ate efforts we fully support and
embrace. However, in order to ensute that sensitive information about sexual otientation and
gender identity is properly gathered and managed, and that best practices for the treatment of
LGBTQ youth are implemented in a sustainable way, an initial significant investment in resources
should be offered to ACS for capacity development. The successful and effective collection,
tracking, and management of information pertaining to sexual orientation and gender identity can
only occur in an agency in which all youth, including LGBTQ youth, are consistently accepted,

affirmed and valued throughout the system.
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My name is Gabrielle Horowitz-Prisco. T am the Director of the Juvenile Justice Project of the

_Correctional Association of New York and an attorney who has previously represented children in
New York City’s Family Court. The Correctional Association of New York is an independent, non-
profit organization founded by concerned citizens in 1844 and granted unique authority by the New
York State Legislature to inspect prisons and to report its findings and recommendations to the
legislature, the public and the press. Through monitoring, reseatch, public education and policy
recommendations, the Correctional Association strives to make the administration of justice in New
York State more fair, efficient and humane. The Cortectional Association does not provide direct
services other than leadership training programs and does not engage in litigation or represent 2
sector or wotkforce. The Juvenile Justice Project is committed to working toward a youth justice
system that is transparent and accountable to children, families, policymakers and the public. The
system we envision and work toward is one in which children are given the tools and skills they need
to succeed and where positive youth development principles translate into increased public safety
outcomes.

I am here today with Christine Bella, Staff Attorney with The Legal Aid Society’s Juvenile Rights
Practice. The Legal Aid Society is the nation’s largest and oldest provider of legal services to low-
income families and individuals, Legal Aid’s Juvenile Rights Practice provides comprehensive legal
representation to children who appeat before the New York City Family Courts in all five boroughs,
in abuse, neglect, juvenile delinquency, and other proceedings affecting children’s rights and welfare.
Annually, Juvenile Rights staff represents some 34,000 children, including approximately 4,000 who
were charged in Family Court with juvenile delinquency, some of whom ate remanded to
Administration for Children’s Services (ACS) detention facilities and or are placed with ACS in its
non-secure placement facilities. The Legal Aid Society’s petspective comes from daily contacts with
children and their families, and also from frequent interactions with the courts, social setvice ‘
providers, and State and City agencies, including ACS. In addition to representing manyf thousands
of children each yéat in trial and appellate courts, The Legal Aid Society also pursues impact
litigation and other law reform initiatives on behalf of clients.

We thank you Chairwoman Gonzalez and Juvenile Justice committee memberts for this opportunity
to testify. :

Background ‘ - '

Juvenile detention has been called the "hidden closet for the skeletons of the rest of the system.”’
Children in residential facilities are especially isolated and uniquely susceptible to abuse and
mistreatment by virtue of the combination of their age, their social isolation, and the closed nature
of such facilities. These circumstances are not uriique to children in the custody of ACS, and they
are not unique to children in New York state.

The United States Department of Justice issued a set of findings in New Yotk State after its
extensive investigation of four New York State Office of Children and Families’ facilities,
documenting among other things that “[s]taff at the four facilities consistently used a high degree of

1 Patricia Wald, 1975. Patricia Wald later became a federal circuit judge.
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force to gain control in neatly every type of situation,” “restraints are used frequently and result in 2
high number of injuries,” and “[t|he number and severity of injuries resulting from restraints is made
wotse by poorly executed or intentionally harmful restraints.” The Department has made similar
findings in many jurié‘dictions outside of New York.” Understanding that harms to children can and
do occur across agencies and jurisdictions, laws that mandate increased public transparency over
youth justice facilities are an effective way to shed light on the “hidden closet” and to ensure

children’s safety.

The operation of the City’s youth justice system will, as a matter of course, exceed the terms of its
cutrent leaders and of the current Council. It is, therefore, particularly important that public
transparency mechanisms that transcend the tenure of any particular agency administration be
codified into law. It is also important to note that public transparency is not about “gotcha”
moments with regard to ACS oz its pi'ovider agencies. Instead public transparency is a way to ensure
both that strong practices are identified and built upon, and that challenges can be pro-actively
identified and appropriately responded to. Public transparency is just of checks and balances that
should be in place in any government system, particulatly one charged with the custody of
vulnerable children.

The City Council has an important role to play with regard to requiting city agencies to teport on
critical data sets. Under Introduction 153-A and 37-A, the Council requires ACS to post a quarterly
Incident Repott, an annual demographic report and an annual report of child abuse allegations with
regatd to the its secure and non-secure detention operations. This information is publicly available
via ACS’ website." Thete is currently no such law with regard the operation of Close to Home
facilities; a vacuum that the proposed legislation addresses.

In 2010 when Introductions 153-A and 37-A wete passed, New York City only operated detention
facilities under what was then the Department of Juvenile Justice. Since that time, the City’s
jurisdiction has extended to placement facilities. Under the newly enacted Close to Home state
legislation, ACS is responsible or providing Non-Secure Placements for youth from New York City.
Additionally, ACS will assume responsibility for Limited-Secuie Placements beginning in fall 2013.
The proposed legislation extends the data requirements of Introductions 153-A and 37-A to

[] .

2 In August 2009, the United States Department of Justice concluded a two-year investigation of four New York State-
operated juvenile prisons, finding routine incidents of physical abuse and excessive use of force, a complete lack of staff
accountability, and woefully inadequate mental health services. Insestigation of the Lansing Residential Center, Lonis Gossett, Jr.
Residential Center, Tryon Residential Center, and Tryon Girls Residential Center, U.S. Dept. of Justice, August 2009,

3 See Mendel, Richard A., No Place For Kids, p.5; U.S. Dept. of Justice Investigation of the Walnut Grove Youth
Correctional Facility in Mississippi, March 2012: hitp:/ /www.justice.gov/opa/pt/2012/Maech/12-crt-352.hitml; U.S.
Dept. of Justice Investigation Report of Arthur G. Dozier School for Boys and the Jackson Juvenile Offender Center,
Matianna, Florida, December 2011: http:/ /www.justice.gov/ctt/about/ spl/documents/dozier_findltr_12-1-11.pdf; U.S,
Dept. of Justice Investigation of Terrebonne Parish Juvenile Detention Center, Houma, Louisiana, January 2011:

htip:/ /e justice.gov/crt/about/spl/documents/ Terrebonne]DC_findlet_01-18-11.pdf; U.S. Dept. of Justice
Investigation of the Los Angeles County Probation Camps, October 2008:

http:/ /wwrw.justice.gov/ crt/about/spl/documents /lacamps_findings_10-31-08.pdf, U.S. Dept. of Justice Investgation
of Marion County Juvenile Detention Cénter, Indianapolis, Indtana, August 2007:

http:/ /www.justice.gov/crt/about/spl/documents/ marion_juve_ind_findlet_8-6-07.pdf; For more examples please see:
hitp:/ /wwrw justice.gov/crt/about/spl/ findsettle. php#Juveniles%20Findings%20Letters.

+ http:/ /www.nye.gov/html/acs/html/statistics/statistics_links.shtml



conform with ACS’ newly expanded jurisdiction under the Close to Home initiative. Given that the
newly enacted Close to Home initiative represents a major transformation of how New York City
and New York State provide for the care and custody of children, it is imperative that the Council,
the public and other stakeholders have information about what is happening inside all New York
City residential youth justice facilities, including Close to Home facilities.

The Correctional Association and The Legal Aid Society fully suppott the proposed legislation and
applaud the Council for promptly and pro-actively introducing this legislation. We also urge the -
Council to require ACS to report on a limited number of additional measures, each of which will be
addressed in more detail at the end of this testimony.

The benefits of data transparency

The proposed legislation is critical to promoting accountability and transparency in NYC’s newly
transformed juvenile justice system. The public availability of such data is immensely important not
only to ensure the safety of children in the custody of ACS but also to ensure the creation of sound
policy, practices and programming for youth in such facilitics. The data is useful to inform
government officials (both the City and the State) including the City Council in its oversight

role. We are heartened to hear that the City Council, ACS and OCFS are Jooking at this data, and
find it useful to identify and address problematic practices, all in an effort to safeguard the rights of
the young people in ACS’ Division of Youth and Family Justice (DYFJ) custody. The data also
informs advocates about what is happening in DYF] facilities on a system-wide basis, thus enabling
broader advocacy efforts to bring progtamming to the facilities, positively influence policy and or
call for additional resources and supports to meet the needs of the children and their

families. Certainly this data is invaluable to patents, family members of young men and women who
are at the facilities and the general public who do not generally have access to such information and
have no other way of learning about what is happening inside the facilities. The public release of this
kind of critical information makes it easier for parents, families, and community members to
demand accountability and call for changes in policies practices and programming for their children.
Additionally, the pu'blic transpatency of data, including fiscal data, increases the likelihood that
public finances are used effectively and responsibly.

Finally, the proposed legislation would ensute the existence of a uniform data set available to the
public as well as other stakeholders. The existence of a uniform data set about youth in detention
has proved useful. For.example, because of the City Couticil mandate that ACS release an annual
detention demographic repost, all stakeholders, policymakers and community members have reliable
and easy access to a uniform set of demographic data. This allows, for example, individual Council
members and their constituents to track detention data for zip codes in their district. Similarly,
discussions about restraints and the use of force inside detention facilities can reference a shared .
data set, one that is both publicly available and regularly updated. It is also relevant that these
detention data sets come from the agency itself. For example, when concerns about restraint
practices ate raised by parents or advocates, it is notable that one source of data about these
practices is the agency itself. For ?1]1 of these reasons, there should be a similarly uniform data set
with regard to all youth justice placements. '



“Current Oversight Mechanisms are Internal and Do Not Allow for Public Transparency
» While we recognize and encourage ACS’ growing public commitment to a deeper

evaluation of its own system, we are simultaneously mindful of the tensions inherent
to any agency or body tasked with its own oversight and public transparency
mechanisms. We are also aware that current oversight models at both the City level
(ACS’ Quality Assurance work and its newly created Juvenile Justice Oversight
Board) and the State level (including the Office of Children and Family Services’
(OCFS) regulatory oversight over ACS) are primarily designed and operated as
govermnmental internal review mechanisms. None of these bodies are, to the best of
our knowledge, tasked or required to publicly report on their findings in any
significant way. For example, according to our best interpretation of the Draft
Juvenile Justice Oversight Board Policy, the sole primary mechanism for the public to
learn of the Board’s findings is one annual public forum. There is no stated
requirement with regard to what must be reported at the public forum--the policy
merely states the Board will “conduct an annual public forum.™ In addition, the
Board Membership Application states, “The Board will issue an annual summary
report that will be available to the public.” The policy does not, to the best of our
knowledge, mention this report (other than discussing an annual forum) and does not
mandate what, if any, data or performance measures must be included in such an
annual summary report. Similarly, the Close to Home legislation itself does not
require that any performance data be reported to the general public. The Close to
Home legislation requires ACS to submit to OCFS, the Temporary President of the
Senate, and the Speaker of the Assembly an annual report detailing overall initiative
performance, including but not limited to a series of articulated data measures. There
is no requirement for the public release of this report. 6 Further, the legislation also
requires ACS to submit to OCFS data related to the youth and programs in the
initiative.” This data is required every month for the first year after the
implementation of a new level of care (Non-Secure and Limited Secure) and on a
quarterly basis thereafter. To date, neither ACS or OCFS has publicly released this
data; they are not required to do so by legislation. Introduction No. 981 is unique and
important in that it requires public reporting of data on a defined and regular basis.

Current data from ACS’ detention facilities underscores the need for public transparency
The detention data requited by Inttoductions 153-A and 37-A reveal longstanding and troubling
patterns with regard to the use of restraints inside detention facilities.

According to the most recent publicly available data, duting Fiscal Year 2013 20d Quarter (October
1, 2012 - December 31, 2012), inside ACS-operated detention facilities, there were:

e (86 p_hysmal or mechanical restraints of children Leporte {in a three month peuod)

¢ 512 physical restraints and 174 mechanical restraints®

3 Diraft ACS Policy: Juvenile Justice Oversight Board, page 8.

& Source: §-6257-E/A-9057-D (2012) at sections 10{b) and 11,

71d.

8 There were 512 physical restraints reported in FY 2013, Quarter 2 and 174 mechanical restraints reported in FY 2013,
Quarter 2.



e 228.67 restraints per month’

s 5277 sestraints per week'’

o 7.46 restraints per day''

e 1 restraint approximately every 3.22 hours™

e 65 reported injuries to children as the result of a restraint

e Injury rate of 9.50%, meaning that neatly 1 in every 10 restraints resulted in an injury to a
child.” '

o Physical restraints that led to injury = 11.13%"

e Mechanical restraints that led to injury = 4.6%"

¢ Injuries may be serious and require professional medical care. Of the 65 injuties reported
during this three month timeframe, 2 were classified as “Injury A,” which is defined as
“injuries requiring clinical treatment beyond what could be provided by a layperson with
_over-the-counter products.” '
¢ Data from FY 2012 (the most recent publicly available data) indicates that the average daily
population was 326.5 across all detention facilities {secure and non-secure)'’, meaning that an
average of 229 restraints 2 month occur amongst a population of only about 327 children
(note that this comparison uses the most recent publicly available data for average daily
population which is from FY2012 not FY2013).

‘According to the most recent publicly available data, in FY 2012, 94.6% of the children in
detention identified as Black or Latino (63.5% of the children identified as Black and 31.1%
identified a