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Good morning Chairman Garodnick and members of the Consumer Affairs Committee. |
am Fran Freedman, Deputy Commissioner for External Affairs for the Department of
Consumer Affairs. Commissioner Mintz asked me to thank you for the opportunity to
testify before you on Intro. 690, a bill which would change the definition of an
amusement device for purposes of triggering the need for a City license.

On its face, this bill appears innocuous, merely modernizing the definition of amusement
devices to reflect the advent of multi-player machines. However, existing statutory
language and over a decade of enforcement practice fully and formally reflect and
accommodate such multi-player devices. In reality — and the reason the Department is
strongly in opposition — this bill seeks to violate community zoning regulations to more
than quadruple arcade machine playing in neighborhoods where such activity is
excluded by zoning.

Let me give you a bit of context. The requirement for the licensing of arcades is based
on, and supports, the zoning resolutions that proscribe where such entities may be
located. In other words, a company can only get a City license to operate an arcade if it
applies to operate such an entity in a neighborhood where zoning allows it. By
repeatedly seeking to raise the bar on what is and is not a so-called single device, or
raise the bar on how many devices do or do not constitute an "arcade”, the industry's
goal has been to evade the need for a license — and therefore operate in whichever
neighborhoods they choose, in contravention of zoning restrictions.

These zoning restrictions were enacted to limit unwelcome community impact given the
traditional role of arcades as magnets that draw in crowds of players engaged in
competitive gaming that can lead to boisterous behavior. Businesses required to be
licensed as arcades are subject to public safety and quality of life regulations that most
notably could include the ability to proscribe the conditions for operations to minimize
adverse impact on the surrounding area, including requirements for security and
supervision and hours of operation. The authority to do so is particularly important given
the industry’s historical attraction of minors and concerns regarding truancy. Other
regulations govern prize redemption to inhibit gambling and pricing and rule disclosures
to ensure fair playing conditions.

As for the supposed intent of this statute, we note that existing law (20-211b. of the
Administrative Code as amended in 2005) already defines a device with language that
clearly accommodates multi-player machines. It says in relevant part:

‘Player-operated amusement device’ means any machine, confrivance, apparatus,
booth or other device intended as a game that one or more persons are permitted to
play by controlling the mechanical, electrical or electronic components that are needed
to operate or manipulate the game in exchange for the payment of a fee, charge, or
thing of value, and that provides amusement, diversion or entertainment.

What the industry seeks, and has been unsuccessfully seeking from the Department for
over a decade, is not clarity, but statutory "wiggle room” to declare multiple devices
only a single device if they can be connected to each other such that multiple players
can play in tandem. Two people playing on the same device? That is a single device in
existing law, no problem. But this bill would allow arcade operators to assert that
multiple machines that accommodate two people - or even four or more people - should
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be considered only a single device if there exists a connection or setting by which the
players on the multiple machines can also elect to play against each other, rather than
individually on their own machine. Why the concern about counting devices? Because
the law defines an arcade as having 10 or more devices, if you connect two machines
together to enable players to play against each other, now you only have one machine
to be counted. Where the law defines an arcade as 10 or more machines, suddenly you
could have 18 connected machines - or even more depending on connective
technology -- and evade licensing and, thus, neighborhood zoning.

The Department rejected industry efforts almost a decade ago, reiterating by formal
interpretation letter a very simple device definition, in fact written by Commissioner Mintz
himself in his then capacity as Deputy Commissioner. Commissioner Mintz wrote that
regardless of whether one machine could be connected to a second for in tandem play,
quote, “if an amusement device can be played by a single person, it shall be counted as
an amusement device”. Exhibit A to this testimony shows a single device: a machine
that clearly can accommoedate muHiple players. Exhibit B shows what is actually at issue
with Intro 690: multiple devices that can be played either separately OR in tandem. To
codify such multiple machines as a single device is artifice, an artifice in contravention of
Zoning restrictions.

To underscore the concern, let’s look at the multiplier effect of this bill in historical
context. When zoning and licensing regulations were first put into place, the faw only
allowed non-zoned arcade activity up to four machines. Originally, that meant four
players. With industry advancement and new, multi-player machines, the original
exception to arcade zoning restrictions doubled from four to eight players. In 2008, the
Council chose to more than double that number, to nine machines. Thus, with multi-
player machines, a business could entertain as many as 18 people playing at once,
despite zoning restrictions otherwise. Now, the industry is asking the Council to
consider, under the guise of merely clarifying a definition, doubling or even tripling that
end-run around zoning to 36 or more players, beyond the originally contemplated four
players. For these reasons, the Depariment strongly opposes Intro.690.

| will be happy to answer your questions.
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