Staff:


Rachel Cordero, Counsel 

Damien M. Butvick, Policy Analyst



[image: image1.png]



T H E  C O U N C I L
COMMITTEE REPORT OF THE GOVERNMENTAL AFFAIRS DIVISION

Robert Newman, Legislative Director
Alix Pustilnik, Deputy Director, Governmental Affairs Division

COMMITTEE ON CONSUMER AFFAIRS

Dan Garodnick, Chair
March 1, 2012
Proposed Int. No. 674-A:

By Council Members Garodnick, Ferreras, Dromm, Chin, Comrie, Gennaro, James, Lander, Rose, Seabrook, Vann, Williams and Ulrich

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to creating and requiring the use of a model contract for the sale of used automobiles.
Proposed Int. No. 675-A:

By Council Members Garodnick, Dromm, Ferreras, Barron, Chin, Comrie, Fidler, Foster, Gennaro, James, Koslowitz, Lander, Mendez, Seabrook, Van Bramer, Nelson and Ulrich

TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to requiring the posting and distribution of information related to secondhand automobile buyers’ rights.
Int. No. 787 :

By Council Member Garodnick
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to requiring secondhand automobile dealers to keep electronic records of purchases and sales.
I. INTRODUCTION

On Thursday, March 1, 2012, the Consumer Affairs Committee, chaired by Council Member Dan Garodnick, will hold its first hearing on four bills related to used car dealerships in New York City: Proposed Introductory Bill Number 674-A (“Int. No. 674-A”), a Local Law to amend the administrative code of the city of New York, in relation to creating and requiring the use of a model contract for the sale of used automobiles; Proposed Introductory Bill Number 675-A (“Int. No. 675-A”), a Local Law to amend the administrative code of the city of New York, in relation to requiring the posting and distribution of information related to secondhand automobile buyers’ rights; and Introductory Bill Number 787 (“Int. No. 787”), a Local Law to amend the administrative code of the city of New York, in relation to requiring secondhand automobile dealers to keep electronic records of purchases and sales.  Those invited to attend the hearing include the Department of Consumer Affairs (“DCA”), the New York State Attorney General’s office, representatives from the used car industry, various chambers of commerce, consumer protection advocates, representatives from the automobile dealer industry, licensed used car dealers operating in New York City, and other interested parties.  
II. BACKGROUND

For many New Yorkers with limited resources who wish to own their own vehicle, purchasing a used car may be the only affordable option.  With nearly 1,000 licensed used car dealers in New York City, residents of the five boroughs have no shortage of options.
  Unfortunately, this industry, which can be so helpful to many New Yorkers, is frequently the subject of complaints to DCA.  In 2007, the agency received more than 650 complaints about used car dealerships in New York City.
  The following year, the agency received over 700 complaints against the industry.
  In 2009, it received 366.
  These complaints concerned “bait-and-switch” advertising tactics, confusing contract terms, high-pressure sales tactics, and limited language assistance for non-English speaking consumers.


In 2009, DCA conducted a two-month investigation into 18 used car dealerships throughout the city that had advertised special sales.
  The investigation found that more than half of the dealerships in the sweep were advertising cars for sale that were either not available or had already been sold.  Several others were failing to maintain Police Log Books or selling vehicles at higher prices than advertised. 
  DCA rules require dealerships to maintain records of the vehicles’ history and how the dealership obtained the vehicle.
  According to DCA, Police Log Books contain information on the history of vehicles, including when the dealer took possession of a vehicle and when the dealer sold a vehicle.
  As a result of the 2009 investigation, DCA issued a total of 63 violations to ten dealerships.


DCA revisited this issue in 2010 when it conducted a three-month investigation into used car advertising.  Investigating every used car dealership that advertised in the New York Daily News, the Staten Island Advance, the New York Post, and El Diario between June 28 and September 8, 2010, DCA discovered that of the 31 dealerships that had advertised cars, 55% were in violation of the City’s Consumer Protection Law for “deceptively advertising cars after they had already been sold.”
  Of those violators, three dealerships were previously cited for deceptive advertising in 2009.
  75% of the dealerships were also cited for failing to include a valid DCA license number in their advertisements.
  Dealerships also continued to have issues with their Police Log Books in 2010, with nine failing to maintain updated records and two failing to produce any books at all.
  Of the dealerships that DCA investigated, 90% received a violation of some kind.
  Between 2004 and 2011, these types of investigations have resulted in settlements totaling nearly $7.9 million in restitution to consumers in New York City.

III.  GOVERNMENT REGULATION
Federal, New York State and New York City governments all have laws protecting consumers purchasing used cars. The Federal Trade Commission (“FTC”) has promulgated rules for several consumer protection measures related to used car dealerships.  Specifically, the FTC outlined the duties of used car dealers and provided guidelines that help define deceptive practices in this field.
  These deceptive practices include misrepresenting the condition of a used vehicle for sale and failing to produce the terms of any written warranty before selling a vehicle.
  Further, the FTC requires used car dealers to display a “Buyers Guide” in vehicles.
  The guide is a one page document containing information about any warranty protection for the vehicle relating to malfunctions after purchase.  The requirement that the guide be placed in vehicles is meant to ensure that purchasers have this information in writing.

Bait and switch tactics are also prohibited under federal regulations.
  Federal rules define bait advertising as “an alluring but insincere offer to sell a product or service which the advertiser in truth does not intend to sell.”
  FTC guidelines state that a bait and switch occurs either when a seller discourages the purchase of an advertised vehicle or when a seller manipulates buyers to purchase vehicles other than those advertised.


The New York State General Business Law contains provisions barring false advertising, generally.
  The New York State Attorney General provided guidelines for auto dealers to assist their compliance with the State’s laws on deceptive advertising, which provide clarification on, among other things: (i) size and type of acceptable advertisements; (ii) the appropriate manner of quoting vehicle prices in advertisements; (iii) the appropriate variance in actual selling price versus the advertised price of a vehicle; and (iv) when terms like “factory outlet” and “no money down” may be appropriately used in advertisements.


In New York City, all used car dealers must acquire a second-hand automobile dealers license (“dealers license”) from DCA in order to do business in the City.
  DCA collects a fee from and does a criminal history check of individuals seeking a dealers license.
  The dealers license may be revoked at DCA’s discretion upon a licensee’s criminal conviction.  DCA uses the dealers license, among other things, to register consumer complaints.  Prospective used car buyers in the City can use the dealer’s license number to investigate complaints made against the dealer before buying a used vehicle or to make a complaint with DCA if they feel a used car dealer has behaved improperly.
  DCA also enforces the City’s Consumer Protection Law as it relates to deceptive trade practices, including used car advertisements.
  DCA has promulgated rules for dealer licensees relating to business practices at dealerships.  These rules include: (i) disclosure requirements; (ii) record keeping requirements relating to the chain of custody of the vehicles and the value and sale price of the vehicles; and (iii) acceptable payment methods for the vehicles.
  Additionally, DCA has produced guides for consumers that advise on best practices for purchasing a used car, such as using the dealer’s license number to do a background check on the dealership and obtaining a credit report before going to multiple dealerships.

IV.  APRIL 2011 OVERIGHT HEARING ON USED CAR DEALERS

On April 15, 2011, the Committee held an oversight hearing entitled, “Used Car Dealers in New York City: Are we being taken for a ride?” At that hearing, DCA Commissioner Jonathan Mintz testified on behalf of the administration.  He discussed the extent of DCA’s authority over licensed used car dealerships and highlighted the various ways in which used car dealers cheat consumers, as well as statistics concerning the deceptive trade practices employed by the industry, and the subsequent enforcement/mediation by DCA. The Commissioner also made several recommendations for providing greater protection to consumers and preventing further abuse, including: requiring businesses to disseminate and post a multi-lingual list of dealers’ responsibilities and obligations, including “disclosures with regard to vehicle history information, foreign language contract rights, inspection by a mechanic, test driving, [and] financing;” mandating the use of a model contract term sheet that clearly itemizes all costs for the vehicle, including the “true and final monthly cost of the car;” requiring a separate “add-ons and extras” document that would itemize the costs associated with additional vehicle-related goods and services; and requiring licensed used car dealers to obtain bonding and trust funds.

V. SUMMARY OF BILLS
a. Int. No. 674-A
Int. No. 674-A would require DCA to create a model contract in English, Spanish, Chinese, Russian, Korean, Italian and French Creole to be used in all used car sales in the City.  The Contract would include, at minimum, the following information: (i) the make and model of the car; (ii) an itemized list of costs associated with the car, including options such as air conditioning, audio systems, power-assisted brakes, heated seats, rear window defroster, power mirrors and alarm systems; (iii) that purchasing such options is not mandatory; (iv) the final cost of the car including taxes and other fees; (v) if the car is to be leased or paid in monthly installments the total number of monthly installments, the total cost of each monthly installment and the date upon which such monthly installments shall cease; (vi) any charges related to the dealer’s provision of registration and/or certificate of title; (vii) disclosures related to the buyer’s guide and warranty pursuant to Federal Trade Commission rules and New York State General Business Law; and (viii) the customer’s right to receive a copy of the final signed contract. 
Anyone licensed to sell used cars in the City would be required by Int. No. 674-A to use DCA’s model contract or a contract that includes all of the provisions of DCA’s model contract in all used car sales transactions.  Used car dealers would be required to use a contract written in the same language used to negotiate with the buyer.  Int. No. 674-A would provide that if the dealer fails to use the model contract or a contract that contains all of the provisions of the model contract, the dealer may have his licensed suspended or revoked.  


b. Int. No. 675-A

Int. No. 675-A would require DCA to create a list of used car buyers’ rights to be posted in used car dealerships and distributed to prospective buyers by used car dealers. DCA would be required to make the list available to used car dealers in English, Spanish, Chinese, Russian, Korean, Italian and French Creole.  The list of buyers’ rights would include, at minimum, the following information: (i) all used car dealers in New York city are required to have a valid dealers license prominently displayed at the dealership; (ii) prospective used car buyers may retrieve the complaint history of a dealer by calling “311” and referencing the dealer’s license number; (iii) every used car on display in a dealership must, pursuant to federal law, have a “Used Car Buyer Guide” displayed in its window that describes warranty rights; (iv) in New York State, used car dealers must provide written warranties on used cars priced at $1,500 or more with a mileage of less than 100,00 miles; (v) “bait and switch” tactics are prohibited and used car dealers may not advertise any car without an intention to sell it; (vi) consumers are not obligated to accept the dealer’s financing offer and are entitled to seek financing from entities other than the dealer; (vii) consumers intending to finance a used car are encouraged to contact several lenders and compare the terms of each offer; and (viii) consumers are encouraged to obtain their credit score before negotiating a financing contract with a dealer or any lender.  
c. Int. No. 787
Int. No. 787 would modernize record-keeping requirements.  It would require that certain records, which used car dealers are currently required to keep in a log book, be kept electronically.  These records must be made available to DCA, the Police Department, any criminal court judge, or any person authorized by DCA or any criminal court judge.  Such records would include information relating to the manner in which each car is removed from the dealership, the name and address of the person who removes it and the motor vehicle registration number of any vehicle used to tow, remove or transport the car from the dealership. 

Proposed Int. No. 674-A

By Council Members Garodnick, Ferreras, Dromm, Chin, Comrie, Gennaro, James, Lander, Rose, Seabrook, Vann, Williams and Ulrich

..Title

A Local Law to amend the administrative code of the city of New York, in relation to creating and requiring the use of a model contract for the sale of used automobiles. 

..Body

Be it enacted by the Council as follows:

Section 1. Subchapter eleven of chapter two of title twenty of the New York city administrative code is amended by adding a new section 20-274 to read as follows: 


§ 20-274 Model contract for the sale of secondhand automobiles.  a. Contract to be created by the department of consumer affairs. The department shall create a model contract in English, Spanish, Chinese, Russian, Korean, Italian and French Creole to be used for the sale of a secondhand automobile in the city of New York, which shall be written in a size and style to be determined by the commissioner.  Such model contract shall require, at minimum, the following information: (i) the make and model of such automobile; (ii) an itemized list of costs associated with such automobile, including options such as air conditioning, audio systems, power-assisted brakes, heated seats, rear window defroster, power mirrors and alarm systems; (iii) that purchasing such options is not mandatory; (iv) the final cost of such automobile including taxes and other fees; (v) if the automobile is to be leased or paid in monthly installments the total number of monthly installments, the total cost of each monthly installment and the date upon which such monthly installments shall cease; (vi) any charges related to such automobile dealer’s provision of registration and/or certificate of title to the buyer in accordance with section 396-QQ of article twenty-six of the New York state general business law; (vii) disclosures related to the buyer’s guide and warranty pursuant to the Federal Trade Commission and section 198-b of article 11-A of the New York state general business law; and (viii) the customer’s right to receive a copy of the final signed contract. 

b. Model contract use required.  Secondhand automobile dealers licensed by the department in accordance with section 20-265 of the administrative code shall be required to use such model contract or a contract that contains all of the provisions of such model contract in any and all sales of secondhand automobiles.  Such contract shall be written in the language in which the contract was negotiated.

c. Penalties.  Failure to use the model contract as required by subdivision b of this section may result in suspension or revocation of a secondhand automobile license by the commissioner.


§ 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring the posting and distribution of information related to secondhand automobile buyers’ rights. 

..Body

Be it enacted by the Council as follows:

Section 1. Subchapter eleven of chapter two of title twenty of the administrative code of the city of New York is amended by adding a new section 20-274 to read as follows: 


§ 20-274. Required disclosures related to secondhand automobile buyers’ rights.  a. List of secondhand automobile buyer’s rights to be created by the department of consumer affairs.  On or before July first two-thousand and twelve, the department shall create a list of secondhand automobile buyers’ rights in English, Spanish, Chinese, Russian, Korean, Italian and French Creole that shall be: (i) posted in secondhand automobile dealerships; and (ii) distributed to prospective secondhand automobile buyers.  Such disclosures shall include, at minimum, the following: (i) all secondhand automobile dealers in New York city are required to have a valid secondhand automobile dealers license prominently displayed at the dealership; (ii) prospective secondhand automobile buyers may retrieve the complaint history of a secondhand automobile dealer by calling “311” and referencing the secondhand automobile dealer’s license number; (iii) every secondhand automobile on display in a dealership must pursuant to federal law have a “Used Car Buyer Guide” displayed in its window that describes warranty rights; (iv) in New York State, secondhand automobile dealers must provide written warranties on used automobiles priced at one thousand and five hundred dollars or more with a mileage of less than one hundred thousand miles; (v) “bait and switch” tactics are prohibited-a secondhand automobile dealer may not advertise an automobile with no intention to sell such advertised automobile; (vi) consumers are not obligated to accept the secondhand automobile dealer’s financing offer and are entitled to seek financing from entities other than the dealer; (vii) consumers intending to finance a secondhand automobile are encouraged to contact several lenders and compare the terms of each offer; and (viii) consumers are encouraged to obtain their credit score before negotiating a financing contract with a secondhand automobile dealer or any lender.  


b. Required posting of secondhand automobile buyer’s rights.  Secondhand automobile dealers licensed by the department in accordance with section 20-265 of the administrative code shall conspicuously post such list of buyer’s rights, in English, Spanish, Chinese, Russian, Korean, Italian and French Creole, and in a size and style to be determined by the commissioner, in dealership showrooms where secondhand automobiles are displayed for purchase.


c. Required distribution of secondhand automobile buyers’ rights.  At the time a   secondhand automobile dealer licensed by the department in accordance with section 20-265 of the administrative code presents a sales contract to a prospective buyer for the buyer’s signature, such dealer shall provide such prospective buyer with such list of buyer’s rights in the language in which they are doing business with the prospective buyer and in a size and style to be determined by the commissioner.


§ 2. This local law shall take effect one hundred twenty days after its enactment into law; provided, however, that the commissioner shall take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, the adoption of any necessary rules.
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Int. No. 787
By Council Member Garodnick

A LOCAL LAW

To amend the administrative code of the city of New York, in relation to requiring secondhand automobile dealers to keep electronic records of purchases and sales.

Be it enacted by the Council as follows:

Section 1. Subdivisions c and d of section 20-273 of subchapter eleven of chapter two of title twenty of the New York city administrative code are amended to read as follows: 


c. In the case of a sale or other disposal of a motor vehicle, motor cycle or motor thereof, the licensee shall, in addition to any other entry required, enter in a permanent record the manner in which said motor vehicle, motor cycle or motor was removed from the premises, giving the name and address of the person who removes it and the motor vehicle registration number of any vehicle used to tow, remove or transport such motor vehicle, motor cycle or motor. In addition to the book required by subdivision a of this section, such record shall be maintained in electronic form. 


d. Such book and electronic records, at all reasonable times, shall be open to the inspection of any police officer, to the commissioner or departmental inspector, or any judge of the criminal court, or any person duly authorized in writing for such purposes by the commissioner or by any judge of the criminal court, who shall exhibit such written authority to the dealer.


§ 2. This local law shall take effect one hundred twenty days after it shall have been enacted into law; provided that the commissioner and the commissioner of the department of transportation may take any actions necessary prior to such effective date for the implementation of this local law including, but not limited to, promulgating rules.
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