





Staff:
Committee on Housing and Buildings
Baaba K. Halm, Counsel 








Laura Rogers, 
Legislative Attorney

Benjamin J. Goodman, Sr. Legislative Policy Analyst

Committee on Fire and Criminal Justice Services

Robert Calandra, Counsel

William Hongach, Policy Analyst
[image: image1.png]



THE COUNCIL
REPORT OF THE INFRASTRUCTURE DIVISION

ROBERT NEWMAN, LEGISLATIVE DIRECTOR

COMMITTEE ON HOUSING AND BUILDINGS

Hon. Erik Martin Dilan, Chair

COMMITTEE ON FIRE & CRIMINAL JUSTICE SERVICES
Hon. Elizabeth S. Crowley, Chair

June 7, 2011
INT. NO. 240:
By: Council Members Vallone Jr., Gentile, Koppell, Nelson and Halloran
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to illegal residential conversions.
ADMINISTRATIVE CODE:
Amends section 28-210.1 and section 28-203.1 of Title 28.

INT. NO. 368:
By: Council Members Koppell, Palma, Vann, Rodriquez, Vacca, Gentile and Nelson
TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to inspections by the department of buildings.
ADMINISTRATIVE CODE:
Amends section 28-210.1 of Title 28 by adding new subsections 28-210.1.1 and 28-210.1.2. 
BACKGROUND AND ANALYSIS:

On June 7, 2011, the Committee on Housing and Buildings, chaired by Council Member Erik Martin Dilan, together with the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth Crowley, will meet to conduct a hearing on two bills: Int. No. 240, “ A Local Law to amend the Administrative Code of the City of New York, in relation to illegal residential conversions” and Int. No. 368, “A Local Law to amend the Administrative Code of the City of New York, in relation to inspections by the department of buildings.”  These bills are intended to address the proliferation of illegal residential conversions and the City’s difficulty in gaining access to homes for the purposes of determining whether an illegal conversion has taken place. The Committees expect to hear testimony from representatives of the Department of Buildings (DOB or Department), as well as housing advocates, property owners and others interested in these bills.

Int. No. 240


Bill section one would amend section 28-210.1 of the Administrative Code of the City of New York (Ad. Code) by adding a new paragraph (b) to such section.  New paragraph (b) would allow DOB or any other law enforcement entity acting to enforce this section the authority to issue a summons or notice of violation for illegal residential conversions based on readily observable circumstantial evidence which may include, but are not limited to, a greater number of mailboxes or mail receptacles servicing a dwelling than the number of legally authorized dwelling units in such dwelling; the existence of a greater number of operational utility meters servicing a dwelling for the same type of utility service than the number of legally authorized dwelling units in such dwelling, or a greater number of doorbells servicing a dwelling than the number of legally authorized dwelling units in such dwelling.  Such circumstantial evidence may be refuted before a court of competent jurisdiction or before the Environmental Control Board prior to the imposition of a final determination.  Additionally, new paragraph (b) would provide that an illegal residential conversion violation which has been based on the existence of circumstantial evidence may not be deemed corrected unless the premises which is the subject of the violation has been inspected by DOB.

Bill section two would amend section 28-203.1 of the Ad. Code by adding a new subsection 1.1.  New subsection 1.1 would set the minimum criminal fine as $1,000 for a misdemeanor conviction related to an illegal residential conversion.  Such fine may be issued in lieu of or in addition to imprisonment. 

  Bill section four contains the enactment clause and provides that this local law would take effect immediately. 
Int. No. 368
Bill section one would amend section 28-210.1 of the Ad. Code by adding new subsections 28-210.1.1 and 28-210.1.2.  Subdivision (a) of new subsection 28-210.1.1 would require DOB’s Commissioner or an authorized representative to seek entry to and inspect any dwelling for which a complaint for an illegal residential conversion has been received.  If the Department is unable to gain access after two attempts, new subdivision (b) would require the Commissioner to notify the owner of the dwelling, by certified mail, return receipt requested, that such a complaint has been filed and an inspection will be scheduled.  Where the owner of the property does not respond to the notice within ten (10) business days of the request, the Commissioner must prepare an affidavit that documents each unsuccessful attempt to enter and inspect the dwelling and the request for such entry and inspection. The Commissioner would also be required to review the allegations and documentation available, including the complaint, and seek an affidavit from the complainant, if available. If the Commissioner determines that the allegations in the complaint would, if observed, be a violation classified as an immediately hazardous or major violation, then the Department must seek an order from a court of competent jurisdiction directing that access be provided to an inspector or other authorized representative of the Department to the dwelling or part thereof that is the subject of the complaint. The Department must then promptly execute any such order in accordance with its terms.
New subsection 28-210.1.2 would provide in subdivision (a) that when an order is granted directing that access to enter and inspect any dwelling or part thereof be provided to an inspector or other authorized representative of the Department, the person, officer or inspector seeking to gain access shall, before entry, give notice of his or her authority and purpose to any occupant of the dwelling and shall, upon request, show such occupant the order or a copy.  Additionally, subdivision (b) of this subsection provides that the validity of inspections authorized and conducted under any other provision of any other statute, law, rule or regulation without the issuance of an inspection order or warrant shall not be affected by this subsection.
Bill section two contains the enactment clause and provides that this local law would take effect immediately.
Int. No. 240

By Council Members Vallone Jr., Gentile, Koppell, Nelson and Halloran 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to illegal residential conversions.

..Body

Be it enacted by the Council as follows:

Section 1.  Section 28-210.1 of the administrative code of the city of New York, is amended to read as follows:


§28-210.1  Illegal  residential  conversions.  It  shall  be unlawful, except in accordance with all requirements of this code, to convert  any dwelling  for  occupancy  by  more than the legally authorized number of families or to assist, take part in, maintain or permit the  maintenance of  such  conversion.  Upon  the  finding  of  such  violation  and  the imposition of punishment for such violation as set forth  in  this  code the  department  or if applicable the environmental control board shall forward to the internal revenue service, the New York  state  department of  taxation and finance and the New York city department of finance the name and address of the respondent or  defendant,  the  address  of  the buildings  or structure with respect to which the violation occurred and the time period during which the violation was found to have existed.

b. Notwithstanding any other provision of law, the department or any other law enforcement entity acting to enforce this section shall be authorized to issue a summons or notice of violation for a violation of this section based on readily observable circumstantial evidence which evidence may be refuted before a court of competent jurisdiction or before the environmental control board prior to the imposition of a final determination.  Examples of such circumstantial evidence include, but are not limited to, a greater number of mailboxes or mail receptacles servicing a dwelling than the number of legally authorized dwelling units in such dwelling; the existence of a greater number of operational utility meters servicing a dwelling for the same type of utility service than the number of legally authorized dwelling units in such dwelling, or a greater number of doorbells servicing a dwelling than the number of legally authorized dwelling units in such dwelling.  A violation of this section which has been based on circumstantial evidence in accordance with this subdivision may not be deemed corrected unless the premises which is the subject of the violation has been inspected by the department.


§2 Section 28-203.1 of the Administrative Code of the city of New York is amended to read as follows:


§28-203.1   Criminal  fines  and  imprisonment.  Except  as  otherwise specified in this code or other law, violations of this code,  the  1968 building  code, the zoning resolution or other laws or rules enforced by the department shall be punishable by criminal  fines  and  imprisonment within the ranges set forth below:

    
1.  Every  person convicted of violating a provision of this code, the 1968 building code, the zoning resolution or other law or rule  enforced by  the  department  or  an  order  of  the commissioner issued pursuant thereto that is classified  by  the  commissioner  or  the  code  as  an immediately  hazardous  violation  shall  be  guilty  of  a  misdemeanor punishable by a fine of not more than twenty-five thousand dollars or by imprisonment of not more  than  one  year  or  by  both  such  fine  and imprisonment.


1.1 Any violation of section 28-210.1 deemed an immediately hazardous condition shall be punishable by a fine of not less than one thousand dollars.

§4.
This local law shall take effect immediately.
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Int. No. 368

By Council Members Koppell, Palma, Vann, Rodriguez, Vacca, Gentile and Nelson 

..Title

A Local Law to amend the administrative code of the city of New York, in relation to inspections by the department of buildings.

..Body

Be it enacted by the Council as follows:

Section 1.  Section 28-210.1 of title 28 of the administrative code of the city of New York, as added by local law number 33 for the year 2007, is amended by adding new subsections 28-210.1.1 and 28-210.1.2  to read as follows:

§28-210.1.1  Inspection, failure to gain access to premises.  a. The commissioner or his or her authorized representative shall attempt to enter and inspect any dwelling or any part thereof when the department has received a complaint of a condition which, if observed, would be identified by the department as an illegal residential conversion.

b. After two attempts to gain access to the dwelling or any part thereof without success, the commissioner or his or her authorized representative shall notify the owner of the dwelling, by certified mail, return receipt requested, that a complaint has been filed and an inspection will be scheduled.  If the owner of the dwelling does not respond to such notice within ten business days of the mailing of such request, the commissioner or his or her authorized representative shall prepare an affidavit that documents each unsuccessful attempt to enter and inspect the applicable premises and the request for such entry and inspection.  The commissioner shall review the allegations and documentation available, including the complaint, and shall also seek to obtain an affidavit from the complainant, if available.  If the commissioner determines that the allegations in the complaint would if observed be a violation classified as an immediately hazardous or major violation, then the department shall seek an order from a court of competent jurisdiction directing that access be provided to an inspector or other authorized representative of the department to any dwelling or part thereof that is the subject of the compliant. The department shall promptly execute any such order in accordance with its terms.

§28-210.1.2  Court order for failure to gain access to inspect premises.  a. Upon the issuance of an order directing that access to enter and inspect any dwelling or part thereof be provided to an inspector or other authorized representative of the department, the person, officer or inspector seeking to gain access shall, before entry, give notice of his or her authority and purpose to any occupant of the premises and shall, upon request, show such occupant the order or a copy thereof.

b. Nothing herein shall affect the validity of inspections authorized and conducted under any other provision of any other statute, law, rule or regulation without the issuance of an inspection order or warrant.

§2. This local law shall take effect immediately upon its enactment.
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