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Oversight: 
Examining NYPD Investigative Procedures and Safeguards Relating to Wrongful Convictions


I. INTRODUCTION
On February 26, 2024, the Committee on Public Safety, chaired by Council Member Yusef Salaam, will hold an oversight hearing on examining the New York City Police Department’s (“NYPD” or “the Department”) investigative procedures and safeguards relating to wrongful convictions. Among those invited to testify include representatives from the NYPD, legal service providers, civil liberties organizations, and members of the public.

II. BACKGROUND
Wrongful convictions are a significant miscarriage of justice, upend the lives of individuals, their families and friends, and diminish public trust in the criminal justice system. In New York City, efforts to investigate and remediate claims of innocence by incarcerated individuals, have illustrated long-standing issues with certain police practices that contribute to the occurrence of wrongful convictions and there are many examples to illustrate the problems. Notable incidents go back decades, including the case of George Whitmore in 1964, who provided a detailed false confession to an alleged murder after 26-hours of police interrogation, a case that was cited in the landmark Supreme Court decision of Miranda v. Arizona, which established Constitutional protections afforded to individuals being interrogated by police.[footnoteRef:1]  Another example is the Central Park Five case, where in 1989, five youths –all under 16-years-old—4 of whom confessed to their involvement in a high-profile rape and assault, following 24-hours of police interrogation which they quickly recanted; their convictions were later overturned and demonstrate the susceptibility of youth to coercive police interrogations, and the importance of video recording the entirety of an interrogation.[footnoteRef:2] In 2014, Malthe Thomsen, a Danish man, confessed to molesting children after an unrecorded interrogation, but evidence failed to corroborate the confession, leading to dropped charges.[footnoteRef:3]  [1:  Vitello, P. (2012, October 16). George Whitmore Jr., who falsely confessed to 3 murders in 1964, dies at 68. The New York Times. https://www.nytimes.com/2012/10/16/nyregion/george-whitmore-jr-68-dies-falsely-confessed-to-3-murders-in-1964.html]  [2:  Central Park Five: Crime, Coverage & Settlement, HISTORY. (2019, September 23); available at: https://www.history.com/topics/1980s/central-park-five. ]  [3:  McKinley, J. C., Jr. (2014, November 14). Sexual abuse case dropped against intern at preschool. The New York Times. https://www.nytimes.com/2014/11/14/nyregion/criminal-charges-are-dropped-against-intern-at-manhattan-preschool.html] 

This Briefing will highlight some of the most prevalent examples of practices that may contribute to wrongful convictions.
According to The National Registry of Exonerations, as of 2019, New York State ranked third in the nation for wrongful convictions,[footnoteRef:4]  In the last decade, there has been a significant increase in courts vacating convictions obtained in New York City during the 1990s, a period marked by heightened law enforcement activity, allegations of corruption within the NYPD, and a lack of sufficient safeguards to protect against wrongful convictions.[footnoteRef:5] In fiscal year 2022, New York City settled 16 lawsuits arising from claims of wrongful conviction, and paid nearly $87 million, marking the highest yearly payout the City has made to date.[footnoteRef:6]  [4:  Exonerations in 2019, The National Registry of Exonerations, available at; www.law.umich.edu/special/exoneration/Documents/Exonerations_in_2019_Infographic.pdf; ]  [5:  Meko, H. (2023, November 16). NYC reaches record $17.5 million settlement in wrongful murder conviction. The New York Times. https://www.nytimes.com/2023/11/16/nyregion/queens-murders-exonerated-settlement.html]  [6:  Id.] 

Evidence gathered by the police may form the basis of arguments of guilt or innocence presented by prosecutors and defense attorneys, and inadequate investigations or use of faulty investigative techniques can play a significant role in contributing to the occurrence of wrongful convictions.[footnoteRef:7] For example, presenting inaccurate evidence can lead to incomplete and misleading narratives of events relating to the occurrence of a crime, often obscuring crucial information that could impact a jury, judge, or even prosecutor’s understanding of case, and fundamentally alter perceptions of a defendant’s innocence or guilt.[footnoteRef:8] [7:  When police mess up: the lack of a defense to inadequate police investigations – Columbia Human Rights Law Review. (2023, August 2). https://hrlr.law.columbia.edu/hrlr-online/when-police-mess-up-the-lack-of-a-defense-to-inadequate-police-investigations/]  [8:  Id.] 

III. INTERROGATION PROCEDURES AND FALSE CONFESSIONS 
False confessions are recognized as a significant contributor to the occurrence of wrongful convictions, and research indicates that they can arise from intimidation, coercion, isolation, and deceptive practices during police interrogations.[footnoteRef:9] Innocent individuals may falsely confess due to stress, exhaustion, promises of leniency, or misunderstanding their rights; and vulnerable populations—such as children, individuals with intellectual disabilities, or those with limited English proficiency— present higher risk of falsely confessing to a crime they did not commit.[footnoteRef:10]  Studies reveal that false confessions often occur after prolonged interrogations that diminish the reliability of a confession.[footnoteRef:11] Even when DNA evidence does not point to a defendant’s involvement in committing a crime, false confessions have formed the basis of persuasive prosecutorial theories that have led to wrongful convictions.[footnoteRef:12] [9:  False Confessions - Innocence Project. (2023, May 1). Innocence Project. https://innocenceproject.org/false-confessions/]  [10:  Id.]  [11:  Id.]  [12:  Id.] 

Video recording of police interrogations has been cited as an essential backstop to prevent false confessions and limit the occurrence of wrongful convictions. Historically, police have often opposed mandates that require officers to video-recording interrogations; however, more jurisdictions have implemented requirements that interrogations be video recorded, in the hopes of aiding investigations and preventing wrongful convictions.[footnoteRef:13] In addition to memorializing a defendant’s statement to be used at trial, video-recording of interrogations, when done properly, can provide the transparency necessary to discourage police misconduct during interrogations and increase public confidence in the integrity of the criminal justice system.[footnoteRef:14]  [13:  The Editorial Board “The Importance of Taping Interrogations” New York Times,  18, September 2014 available at http://www.nytimes.com/2014/09/19/opinion/the-importance-of-taping-interrogations.html]  [14:  “NYPD to Video Record Interrogations” The Innocence Project 21, September 2012 available at  www.innocenceproject.org/nypd-to-video-record-interrogations/ (last visited February 16, 2024) ] 

NYPD Procedures for Custodial Interrogation 
The NYPD Detective Guide (“Detective Guide”) outlines procedures for conducting custodial interrogations.[footnoteRef:15]  The Detective Guide mandates that video recording equipment be activated prior to a subject entering an interrogation room and remain operational throughout the entire interrogation.[footnoteRef:16] Investigators are further required to read Miranda warnings—which include an individual’s right to remain silent and right to legal representation—prior to conducting custodial interrogations.[footnoteRef:17] The Detective Guide further prohibits the use of deception to obtain waivers of the right to remain silent or the right to counsel.[footnoteRef:18] If an individual invokes their Miranda rights, specific waiting periods and procedures must be followed before re-engaging in questioning.[footnoteRef:19] If an attorney is present, they must be escorted from the interrogation room, and recording equipment should only be deactivated if absolutely necessary.[footnoteRef:20] [15:  See NYPD Detective Guide; Section: Investigations; Procedure No: 502-30; effective 01-13-21.]  [16:  Id.]  [17:  Id.]  [18:  Id.]  [19:  Id.]  [20:  Id.] 

	Procedures for custodial interrogations involving juveniles are also outlined in the Detective Guide.[footnoteRef:21] Within the Detective Bureau, there are dedicated rooms equipped with recording equipment specifically for the interrogation of juveniles.[footnoteRef:22] Age verification and parental notification is required prior to interrogation, and juveniles are not supposed to be held in general holding cells prior to being interrogated.[footnoteRef:23] Miranda warnings are supposed to be read to juveniles before questioning, ideally in the presence of a parent or guardian.[footnoteRef:24] If the parent or guardian objects to questioning or requests an attorney, no interrogation should occur.[footnoteRef:25]   [21:  See NYPD Detective Guide; Section: Investigations; Procedure No: 502-31; effective 01-13-21.]  [22:  Id.]  [23:  Id.]  [24:  Id.]  [25:  Id.] 

NYPD Video-Recording of Interrogations
In 2012, the NYPD announced that it would begin video recording criminal interrogations as recommended by the New York State Justice Task Force—an entity established in 2009 by the New York State Court of Appeals to address wrongful convictions.[footnoteRef:26] [footnoteRef:27] The 2012 policy was an expansion of a 2010 NYPD pilot program,[footnoteRef:28] which provided two precincts with the equipment necessary to record interrogations.[footnoteRef:29] At the time of the expansion, it was announced that NYPD adopted policies to record the full duration of interrogations of individuals accused of murder, assault, and sexual assault.[footnoteRef:30] [26:  New York State Justice Task Force; information available at: http://www.nyjusticetaskforce.com/. ]  [27:  “NYPD to Video Record Interrogations” The Innocence Project 21, September 2012 available at  www.innocenceproject.org/nypd-to-video-record-interrogations/ (last visited February 22, 2024)]  [28:  Id. ]  [29:  Id.]  [30:  Id.] 

In 2016, the NYPD testified before the City Council’s Committee on Public Safety regarding its policies for video recording interrogations.[footnoteRef:31]  At the time, according to NYPD testimony, the Department required the recording of interrogations following all arrests made for qualified felony “Index Crimes”, which included murder, rape, robbery, burglary, assault, grand larceny, and auto theft.[footnoteRef:32] Additionally, detectives were provided discretion to record interrogations related to certain misdemeanor arrests, particularly in circumstances where complaints included allegations of misdemeanor sex crimes.[footnoteRef:33] Finally, the NYPD testified that arrests made by patrol officers for gun offenses, were often referred to local detective squads and relevant interrogations were subject to recording requirements, in an effort to strengthen the prosecution of those cases.[footnoteRef:34] [31:  Testimony of NYPD before the New York City Council, Committee on Public Safety, September 23, 2016; available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2823060&GUID=BBDDC2D6-B203-4273-850D-5CC94DD95904&Options=&Search ]  [32:  Id.]  [33:  Id.]  [34:  Id.] 

	NYS Legislative Changes Requiring Recording of Custodial Interrogations
In 2018, the New York State legislature enacted mandatory video recording of interrogations for individuals accused of serious non-drug felonies, including homicides and violent sex offenses.[footnoteRef:35] This requirement largely aligned with existing NYPD practices, and required recording of all custodial interrogations conducted in various settings, including within police stations, correctional facilities, prosecutors’ offices, and holding areas. The statute provided that failure to comply with the recording mandate may lead to a court ruling a confession inadmissible as evidence.[footnoteRef:36]Additionally, the statute provided exceptions to the requirement for law enforcement to record custodial interrogations, including situations where the recording equipment malfunctions or is unavailable due to other uses, statements that are made in response to standard arrest processing questions, the suspect spontaneously making a statement, interrogation that occur without the interviewer's knowledge of a qualifying offense, the suspect refusing to participate in a recorded interrogation, when recording could jeopardize safety or reveal a confidential informant's identity, or the statement is made in a location without recording equipment and not to circumvent the law's purpose.[footnoteRef:37] [35:  N.Y. Crim. Proc. Law § 60.45 (McKinney) (2018).]  [36:  Id.]  [37:  Id. ] 

IV. IDENTIFICATION PROCEDURES AND WRONGFUL CONVICTIONS
Eyewitness misidentification is another recognized contributing factor in many known wrongful convictions.[footnoteRef:38] Eyewitness testimony relies on memory, which is highly susceptible to distortion under various circumstances, including police pressure and suggestive practices.[footnoteRef:39] Additionally, unconscious racial bias can play a significant role in eyewitness misidentification, as eyewitnesses have been found to be more likely to misidentify an alleged suspect who belongs to a different racial background.[footnoteRef:40] [38:  Eyewitness Misidentification - Innocence Project. (2023, May 1); available at: https://innocenceproject.org/eyewitness-misidentification/. ]  [39:  Id.]  [40:  Race and Wrongful Convictions in the United States. (2017, March 7). National Registry of Exonerations. https://www.law.umich.edu/special/exoneration/Documents/Race_and_Wrongful_Convictions.pdf. ] 

Eyewitness identifications can be conducted using different procedures, such as lineups, photo array identifications, and mugshot viewings.  A line up involves placing a criminal suspect in a line with at least five other persons for the purpose of identification by a witness.[footnoteRef:41] Identification using photo array, involves presenting a witness with a group of photos—a process that is generally used when a suspect is not in custody, and either the victim or a witness is able to describe the suspect, or the police have already identified a potential suspect and are seeking confirmation from a witness.[footnoteRef:42] A mugshot viewing is a compilation of arrest photographs shown to a witness when there is no suspect and the witness views the photos separately.[footnoteRef:43] [41:  See NYPD Detective Guide; Section: Identification Procedures; Procedure No: 505-06; effective 06-23-20.]  [42:  See NYPD Detective Guide; Section: Identification Procedures; Procedure No: 505-03; effective 09-01-17.]  [43:  See NYPD Detective Guide; Section: Identification Procedures; Procedure No: 505-01; effective 12-09-13.] 

Scientists have extensively studied the causes of mistaken identification, leading to the development of best practice reforms endorsed by the National Academy of Sciences, the Major Cities Chiefs Association, the American Bar Association and numerous law enforcement leadership groups.[footnoteRef:44] Among these reforms, double-blind administration is a critical measure.[footnoteRef:45] In double-blind procedures, neither the administrator nor the eyewitness knows who the suspect is.[footnoteRef:46] This prevents the administrator of the line up from providing inadvertent or intentional verbal or nonverbal cues to influence the eyewitness to identify a suspect.[footnoteRef:47]  Currently, the NYPD does not require that double-blind identification procedures be utilized when conducting investigations.[footnoteRef:48] According to NYPD protocols, if a defense attorney is present during the lineup and requests that the Department utilize double-blind procedures, the officer is instructed to comply with reasonable requests regarding how the lineup is conducted; however, it is unclear whether officers are generally granting requests to conduct double-blind lineups.[footnoteRef:49] [44:  Testimony of Saul Kassin, before New York City Council, Committee on Public Safety, September 23, 2016; available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=2823060&GUID=BBDDC2D6-B203-4273-850D-5CC94DD95904&Options=&Search]  [45:  Id.]  [46:  Id. ]  [47:  Id.]  [48:  See NYPD Detective Guide; Section: Identification Procedures; Procedure No: 505-06; effective 06-23-20.]  [49:  Id.] 

V. NYPD CRIME LABORATORY
The use of unverified, or misapplied, forensic sciences has been identified as another common contributing factor to wrongful convictions. In New York City, the NYPD's Crime Laboratory (“Crime Lab”) is responsible for conducting forensic examinations on a large volume of physical evidence aiming to ensure integrity, quality, accuracy, and timeliness of findings.[footnoteRef:50] The Crime Lab provides various services supporting the investigation and prosecution of criminal cases, including controlled substance analysis, firearms examinations, latent print development, trace evidence analysis, gunshot residue muzzle to target distance determinations, and questioned document examinations.[footnoteRef:51] Accredited by a National Accreditation Board in 2007, State officials evaluated various aspects of laboratory operations, including lab policies, procedures, documentation, physical space, equipment, and materials.[footnoteRef:52]  [50:  Testimony of NYPD before the New York City Council, Committee on Public Safety, December 14, 2017; available at: https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3247587&GUID=B2CAE984-5D3F-4EC6-94BD-64CE00742426&Options=&Search ]  [51:  Id.]  [52:  Id. ] 

Forensic Practices
The Forensic Investigations Division operates at the NYPD Crime Laboratory in Queens, where both investigators and civilian criminalists conduct a range of chemical and physical analyses on evidentiary materials crucial for scientific criminal investigations.[footnoteRef:53] These analyses encompass various types of evidence: hair, fibers, bodily fluids, fingerprints, gunshot residue, fire accelerants, questioned documents, controlled substances, soil, metals, polymers, glass, and other forms of forensic trace evidence.[footnoteRef:54] [53:  Detectives - NYPD. https://www.nyc.gov/site/nypd/bureaus/investigative/detectives.page]  [54:  Id.] 

Misapplied forensic science has played a significant role in over half of wrongful conviction cases and nearly a quarter of all such cases since 1989.[footnoteRef:55] Advances in DNA testing and forensic science have revealed flaws in methods previously relied upon by the criminal justice system, leading to erroneous convictions.[footnoteRef:56] Historically, forensic practitioners have been found to have provided misleading testimony, exaggerated the significance of evidence, mischaracterized results, and sometimes even fabricated evidence to strengthen prosecution cases.[footnoteRef:57] Additionally, mistakes in laboratory procedures and the withholding of exculpatory evidence have further contributed to wrongful convictions.[footnoteRef:58]  [55:  Misapplication of Forensic Science - Innocence project. (2023, October 18). Innocence Project. https://innocenceproject.org/misapplication-of-forensic-science/]  [56:  Id.]  [57:  Id.]  [58:  Id.] 

In New York City, there have been notable high-profile examples of misapplied forensic science leading to wrongful convictions. In 2007, the NYPD initiated changes within its Forensic Investigations Division following the disclosure of two civilian employees reporting false results in drug testing in 2002.[footnoteRef:59] Changes included the creation of a Forensic Science Review Committee, an oversight panel within the Department to investigate alleged impropriety in testing procedures.[footnoteRef:60]  [59:  After Falsified Test Results, Kelly Orders Forensic Shakeup. (2007, April 20). The New York Times; available at:. https://www.nytimes.com/2007/04/20/nyregion/20chief.html?_r=2&oref=slogin&pagewanted=print&oref=slogin ]  [60:  Id. ] 

The creation of a Forensic Science Review Committee aimed to address procedural shortcomings, with a focus on ensuring proper reporting and oversight to prevent similar incidents in the future, emphasizing the need for transparent and accountable forensic practices.[footnoteRef:61] Although the Department asserted that the falsified test results in 2002 did not impact any criminal cases, advocates, including the Innocence Project, have questioned the veracity of these claims and have long advocated for independent oversight of the Crime Lab to address such lapses in forensic procedures.[footnoteRef:62] [61:  Id.]  [62:  Id.] 

In 2023, the NYPD disclosed that in 2015, a Detective from the NYPD’s Latent Print Section mistakenly identified a known individual as the source of a latent print found at a crime scene in Brooklyn.[footnoteRef:63] This identification was later confirmed by two other Detectives; however, about a month later, the NYPD determined that the known individual could not have been responsible for the latent fingerprint found at the crime scene.[footnoteRef:64] NYPD's disclosure failed to specify which cases were affected by the misidentification event or the extent of its impact on the Latent Print Unit's operations and reliability.[footnoteRef:65] Additionally, the Department did not explain the reason for the delay in disclosing this information to prosecutors, who are constitutionally obligated to share favorable information with defendants.[footnoteRef:66] Although the NYPD claimed to have conducted a review of past cases and found no discrepancies, public defenders have expressed concern over the delayed disclosure of the mistaken identifications, and have requested a broader review of potentially impacted cases.[footnoteRef:67]  [63:  NYPD Disclosure Letter. (2023, July 13); avilable at: https://legalaidnyc.org/wp-content/uploads/2023/11/Notification-Letter-07.13.2023-1.pdf ]  [64:  Id.]  [65:  Id.]  [66:  Joseph, G., & Gonen, Y. (2023, August 31). Prosecutors review dozens of cases after NYPD informed them — eight years later — of a detective’s fingerprint mistake. THE CITY - NYC News. https://www.thecity.nyc/2023/08/31/prosecutors-review-cases-nypd-detectives-fingerprint-mistake/]  [67:  Public Defender Letter re 2023 Belated Disclosure of the NYPD Latent Print Misidentification in 2015. (2023, December 1). legalaidnyc.org. https://legalaidnyc.org/wp-content/uploads/2023/12/FINAL-NYPD-LPS-Letter-12-1-23v2.pdf] 

Laboratory errors and failures happen, but the system's management prevents effective mitigation of harm from mistakes, rectification of errors, and implementation of policies to prevent recurrence.[footnoteRef:68] While there are quality assurance measures and standard operating procedures in place, they alone are insufficient safeguards.[footnoteRef:69] The accreditation process and the New York State Commission on Forensic Science lack the transparency needed for publicly accountable oversight or regulation, raising concerns about the effectiveness of current oversight mechanisms.[footnoteRef:70] [68:  Public Defender Coalition Letter re 2023 Belated Disclosure of the NYPD Latent Print Misidentification in 2015. (2023, December 1). legalaidnyc.org. https://legalaidnyc.org/wp-content/uploads/2023/12/FINAL-NYPD-LPS-Letter-12-1-23v2.pdf]  [69:  Public Defender Coalition Letter re 2023 Belated Disclosure of the NYPD Latent Print Misidentification in 2015. (2023, December 1). legalaidnyc.org. https://legalaidnyc.org/wp-content/uploads/2023/12/FINAL-NYPD-LPS-Letter-12-1-23v2.pdf]  [70:  Public Defender Coalition Letter re 2023 Belated Disclosure of the NYPD Latent Print Misidentification in 2015. (2023, December 1). legalaidnyc.org. https://legalaidnyc.org/wp-content/uploads/2023/12/FINAL-NYPD-LPS-Letter-12-1-23v2.pdf] 

President’s Council of Advisors on Science and Technology & the National Academy of Science Reports 
In 2016, the President’s Council of Advisors on Science and Technology (“PCAST”) released a report evaluating the scientific validity of seven feature-comparison forensic techniques.[footnoteRef:71] The report emphasized the need for foundational validity, requiring reproducible procedures and empirical estimates of false positive rates and sensitivity.[footnoteRef:72] While DNA analysis of single-source and simple-mixture samples was found to have established foundational validity, DNA analysis of complex-mixture samples faced challenges due to interpretation difficulties, requiring further scrutiny.[footnoteRef:73] Latent fingerprint analysis was deemed foundationally valid, yet issues like confirmation bias and contextual bias were highlighted, urging a transition to objective methods.[footnoteRef:74] Bitemark analysis was criticized for its lack of accuracy and reliability, with PCAST advising against significant resource allocation towards its development.[footnoteRef:75] [71:  President’s Council of Advisors on Science and Technology (2016). Forensic Science in Criminal Courts: Ensuring Scientific Validity of Feature-Comparison Methods, from https://obamawhitehouse.archives.gov/sites/default/files/microsites/ostp/PCAST/pcast_forensic_science_report_final.pdf]  [72:  Id. ]  [73:  Id. ]  [74:  Id. ]  [75:  Id.] 

PCAST also evaluated footwear analysis, hair analysis, and firearm analysis, finding shortcomings in foundational validity and reliability.[footnoteRef:76] Footwear analysis lacked appropriate studies supporting its validity, while hair analysis studies failed to establish reliability.[footnoteRef:77] Firearms analysis was deemed lacking in foundational validity, with concerns raised about its false positive rates.[footnoteRef:78] PCAST recommended transitioning both latent fingerprint and firearms analysis to objective methods.[footnoteRef:79] These reports shed light on the need for rigorous scientific validation in forensic techniques to ensure accuracy and reliability in criminal justice proceedings. [76:  Id. ]  [77:  Id.]  [78:  Id.]  [79:  Id.] 

VI. CONCLUSION 
Wrongful convictions represent a significant miscarriage of justice that undermines public trust in the criminal justice system and inflicts immeasurable harm on innocent individuals and their families. The prevalence of wrongful convictions in New York City underscores a need for transparency and regular evaluation and reform of investigative procedures that can contribute to wrongful convictions. The Committee seeks to examine efforts the NYPD has taken to identify and reform investigative procedures that have historically contributed to wrongful convictions, and conduct oversight of the ongoing need to assess investigative practices to identify further opportunities for reforms to reduce the occurrence of wrongful convictions.
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