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	TITLE:
	A Local Law to amend the administrative code of the city of New York, in relation to prohibiting housing discrimination on the basis of criminal history



I. INTRODUCTION
	On December 20, 2023, the Committee on Civil and Human Rights, chaired by Council Member Nantasha Williams, will hold a vote on Proposed Introduction No. 632-A, sponsored by Council Member Keith Powers, in relation to prohibiting housing discrimination on the basis of criminal history. The Committee heard a previous version of the bill on December 8, 2022. Testimony from those in attendance at hearing, as well as ongoing feedback, has informed the amendments to these bills.
II. BACKGROUND
a. Housing stability and public safety
	In 2022, over 1.5 million people were incarcerated in federal or state prisons in the United States—a population four times larger than in 1980.[footnoteRef:2] This has left one in three people in the United States with a criminal record.[footnoteRef:3] Members of marginalized communities such as communities of color, LGBTQIA+, and those with histories of mental illness are disproportionately incarcerated.[footnoteRef:4] In New York, 2.3 million people have a criminal record of some kind[footnoteRef:5] and approximately 750,000 New York City residents have a criminal conviction.[footnoteRef:6] Where criminal background checks are required as part of tenant application processes, these individuals can struggle to find housing.  [2:  Americans with Criminal Records. THE SENTENCING PROJECT. (Aug. 2022) Available at https://www.sentencingproject.org/app/uploads/2022/08/Americans-with-Criminal-Records-Poverty-and-Opportunity-Profile.pdf ]  [3:  Americans with Criminal Records. THE SENTENCING PROJECT. (August 2022) Available at https://www.sentencingproject.org/app/uploads/2022/08/Americans-with-Criminal-Records-Poverty-and-Opportunity-Profile.pdf]  [4:  Americans with Criminal Records. THE SENTENCING PROJECT. (Aug. 2022) Available at https://www.sentencingproject.org/app/uploads/2022/08/Americans-with-Criminal-Records-Poverty-and-Opportunity-Profile.pdf]  [5:   The Clean Slate Act Can Build a More Prosperous New York. THE BRENNAN CENTER FOR JUSTICE. (Jan. 14, 2022) Available at https://www.brennancenter.org/our-work/research-reports/clean-slate-act-can-build-more-prosperous-new-york#:~:text=More%20than%202.3%20million%20New,criminal%20record%20of%20some%20kind. ]  [6:  Zaveri, Mihir. Criminal Background Checks May Be Banned in N.Y.C. Housing Applications. NEW YORK TIMES. (Aug. 9, 2022) Available at https://www.nytimes.com/2022/08/09/nyregion/criminal-background-checks-nyc-housing.html.] 

	The societal barriers to reintegration created by prior justice involvement implicate intersectional and structural inequities.[footnoteRef:7] For example, while Black Americans make up about 13 percent of the U.S. population, they are incarcerated at a rate of 2,306 per every 100,000 people.[footnoteRef:8] Comparably, white people in the United States are incarcerated at a rate of 450 per every 100,000 people.[footnoteRef:9] As it stands, Black people make up 38 percent of the prison or jail population in the U.S., despite only making up 13 percent of the overall population in the country.[footnoteRef:10] New York, in particular, has an incarceration rate of 443 per 100,000 people.[footnoteRef:11] While Black and Latinx people represent 16 percent and 18 percent of New York’s population, respectively, they are incarcerated at a disproportionate rate of 53 percent and 22 percent.[footnoteRef:12] Furthermore, socioeconomic background also appears to play a role in the rate of incarceration.  [7:  Fair Chance Ordinances - An Advocate's Toolkit. NATIONAL HOUSING LAW PROJECT. Available at https://www.nhlp.org/wp-content/uploads/021320_NHLP_FairChance_Final.pdf.]  [8:  Race and Ethnicity. PRISON POLICY INITIATIVE. (Nov. 8, 2022) Available at: https://www.prisonpolicy.org/research/race_and_ethnicity/.]  [9:  Race and Ethnicity. PRISON POLICY INITIATIVE. (Nov. 8, 2022) Available at: https://www.prisonpolicy.org/research/race_and_ethnicity/.]  [10:  Race and Ethnicity. PRISON POLICY INITIATIVE. (Nov. 8, 2022) Available at: https://www.prisonpolicy.org/research/race_and_ethnicity/.]  [11:  New York Profile - Prison Policy Initiative. PRISON POLICY INITIATIVE. Available at https://www.prisonpolicy.org/profiles/NY.html.]  [12:  Id.; see also Becca Cadoff et al., Criminal Conviction Records in New York City (1980-2019), Data Collaborative for Justice, https://datacollaborativeforjustice.org/work/racial-justice/criminal-conviction-records-in-new-york-city-1980-2019/. ] 

Inequities in the justice system subsequently translate into housing inequities.[footnoteRef:13] Nationwide, formerly incarcerated people are ten times as likely to become homeless after release from jail or prison as those without a criminal record.[footnoteRef:14] Nearly three times as many are housing insecure, meaning that they only have access to “marginal” housing options that require frequent moves.[footnoteRef:15] A recent survey of formerly incarcerated people and their families found that 79 percent of participants were denied housing due to either their own or a loved one’s criminal record.[footnoteRef:16] In New York City, 11 percent of single adults entering shelters cite release from jail or prison as the reason for their homelessness and more than 40 percent of those returning from state prisons—over 22,000 individuals—were released directly to shelters between 2015 and 2021.[footnoteRef:17] Other New Yorkers who have served their time are kept in the correctional system beyond their scheduled release dates because they are unable to find a place to live.[footnoteRef:18] [13:  HUD Office of Policy Development & Research, Tenant Screening With Criminal Background Checks: Predictions And Perceptions Are Not Causality (2022) (finding that housing providers selectively mention criminal background and credit checks to applicants of color, and that white women applicants received preferential treatment to comparable black women applicants), https://www.huduser.gov/portal/pdredge/pdr-edge-frm-asst-sec-051722.html; see also, e.g., Britny J. McKenzie & Evan Dash, Criminal Legal Records: An Impediment to Housing Choice (2023), FAIR HOUSING JUSTICE CTR.(“Fair housing investigations regularly reveal that the denial of housing based on conviction records is often a proxy for denying people based on race and national origin.”), https://fairhousingjustice.org/policy/criminal-legal-records-an-impediment-to-housing-choice/. For example, a 2015 study in New Orleans found that when housing providers implemented criminal background policies that were discretionary, ambiguous, or used a “case-by-case” tenant evaluation process, the outcomes favored white renters 55 percent of the time. See Maxwell Ciardullo, Criminal Background Checks: A Pretext for Housing Discrimination (2015), VERA INSTITUTE OF JUSTICE, https://vera.org/news/criminal-background-checks-a-pretext-for-housing-discrimination.]  [14:  Lucius Couloute, Nowhere to Go: Homelessness Among Formerly Incarcerated People, Aug. 2018, Prison Policy Initiative, https://www.prisonpolicy.org/reports/housing.html#:~:text=In%20this%20report%2C%20we%20provide,homeless%20than%20the%20general%20public.]  [15:  Id.]  [16:  Saneta deVuono-powell, Chris Schweidler, Alicia Walters, and Azadeh Zohrabi. Who Pays? The True Cost of Incarceration on Families. Oakland, CA: Ella Baker Center, Forward Together, Research Action Design. (2015) Available at https://whopaysreport.org/wp-content/uploads/2015/09/Who-Pays-FINAL.pdf.]  [17:  Jacquelyn Simone, e, Vera Institute for Justice, https://perma.cc/5LRS-KZGR?type=standard. ]  [18:  Id.] 

For individuals existing the justice system, a lack of stable housing creates a formidable barrier to reintegration and can perpetuate the cycle of criminality if not addressed. Poverty and lack of access to housing are among the strongest predictors of recidivism.[footnoteRef:19] The inverse is also true: interventions that provide housing have been shown to reduce recidivism.[footnoteRef:20] For example, a study by the Urban Institute found that access to stable housing reduced recidivism by 40%; similarly, after Milwaukee County, Wisconsin instituted a stable housing policy for individuals exiting prison, the county documented an 82% decrease in municipal violations.[footnoteRef:21]   [19:  See, e.g., Benjamin Steiner et al., Examining the Effects of Residential Situations and Residential Mobility on Offender Recidivism, CRIME & DELINQUENCY Vol. 61(3) (2015), https://doi.org/10.1177/0011128711399409; Valerie A. Clark et al., Predicting Two Types of Recidivism Among Newly Released Prisoners: First Addresses as “Launch Pads” for Recidivism or Reentry Success, CRIME & DELINQUENCY 62(10) (2016), https://doi.org/10.1177/0011128714555760. ]  [20:  E.g., F.E. Lutze et al., Homelessness and reentry: A multisite outcome evaluation of Washington State’s reentry housing program for high risk offenders, CRIMINAL JUSTICE & BEHAVIOR, 41(4) (2014), https://s3.wp.wsu.edu/uploads/sites/436/2014/11/Criminal-Justice-and-Behavior-2014-Lutze-471-91.pdf; David S. Kirk et al., The Impact of Residential Change and Housing Stability on Recidivism: Pilot Results from the Maryland Opportunities through Vouchers Experiment (MOVE), E 14(2) (2018), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5993842/.]  [21:  Kimberly Burrowes, Can Housing Interventions Reduce Incarceration and Recidivism?, Feb. 27, 2019, https://housingmatters.urban.org/articles/can-housing-interventions-reduce-incarceration-and-recidivism. ] 

b. Preventing discrimination in housing	
The use of criminal background checks in evaluating tenants, while widespread among private housing providers, has not been shown to be useful in predicting tenant success.[footnoteRef:22] In addition, studies have shown that criminal and credit background checks can produce false, unverified, incomplete, or misleading information and may show sealed, expunged, or obsolete records.[footnoteRef:23] In addition, housing providers often reject applicants on the basis of conclusory background checks that recommend denial without providing access to the underlying records or information that led to that recommendation.[footnoteRef:24] At the same time, many landlords report that they would consider a potential tenant with a prior conviction if shown evidence of rehabilitation or other mitigating information.[footnoteRef:25] [22:  HUD Office of Policy Development & Research, Tenant Screening With Criminal Background Checks: Predictions And Perceptions Are Not Causality (2022), https://www.huduser.gov/portal/pdredge/pdr-edge-frm-asst-sec-051722.html. See also, e.g., Alice Perez, Chancellor’s  Office, California Community Colleges, Education Services and Support Division Policy Guidance, at 5–6 (Feb. 8, 2019); Jenny Roberts, Expunging America’s Rap Sheet in the Information Age, 2015 WIS. L. REV. 321, 336–37 & n.95 (2015); Rebecca Oyama, Do Not (Re)enter: The Rise of Criminal Background Tenant Screening as a Violation of the Fair Housing Act, 15 MICH. J. RACE & L. 181, 213–14  & n.183 (2009).]  [23:  Ariel Nelson, Broken Records Redux: How Errors by Criminal Background Check Companies Continue to Harm Consumers Seeking Jobs and Housing (2019), Nat’l Consumer Law Ctr., https://www.nclc.org/wp-content/uploads/2022/09/report-broken-records-redux.pdf. ]  [24:  E.g.¸ Connecticut Fair Hous. Ctr. v. Corelogic Rental Prop. Sols., LLC, 369 F. Supp. 3d 362, 367 (D. Conn. 2019); see also Nelson, Broken Records Redux, supra note 24 at 12–15. ]  [25:  Lynn M. Clark et al., Landlord Attitudes Toward Renting to Released Offenders, 71 Fed. Probation J. 1 (2007), https://www.uscourts.gov/sites/default/files/71_1_4_0.pdf. ] 

One way to address challenges faced by justice-involved individuals is through the enactment of state or local laws that regulate how criminal records may be considered while requiring individualized evaluations. In 2015, the City Council passed the Fair Chance Act (Local Law 63 of 2015) to increase access to employment opportunities for those with criminal records by requiring employers to evaluate applicants based on other qualifications prior to conducting a criminal background check. This law has enabled job applicants with convictions the opportunity to provide additional context for potential employers when applying for jobs.[footnoteRef:26] In a similar vein, Prop. Int. 632-A would prohibit landlords, real estate brokers or their agents from making any type of criminal history inquiry into an applicant’s background until after the applicant has been conditionally approved based on other criteria. San Francisco, Detroit, the District of Columbia, and Cook County in Illinois have all enacted such laws.[footnoteRef:27] At the state level, New Jersey enacted the Fair Chance in Housing Act, to improve access to housing and reduce recidivism and Colorado restricts owners from reviewing criminal convictions that are older than five years.[footnoteRef:28] While New York Governor Kathy Hochul has proposed restrictions on criminal background checks in housing, legislation to this effect has not been enacted by the state.[footnoteRef:29] [26:  Shelle Shimizu, Beyond the Box: Safeguarding Employment for Arrested Employees, Yale Law J. Blog, Oct. 20, 2018, https://www.yalelawjournal.org/forum/beyond-the-box#_ftnref40. ]  [27:  Office of Policy Development and Research. Tenant Screening With Criminal Background Checks: Predictions And Perceptions Are Not Causality. DEPT. OF HOUSING AND URBAN DEVELOPMENT. (May 17, 2022) Available at  https://www.huduser.gov/portal/pdredge/pdr-edge-frm-asst-sec-051722.html; Ban the Box and Beyond: How to Comply with State Laws and Local Ordinances. RENT MANAGER, (Sept 25. 2019) https://www.rentmanager.com/ban-the-box-and-beyond-how-to-comply-with-state-laws-and-local-ordinances/.  ]  [28:  Fair Chance in Housing Act. N.J.S.A. §§ 46:8-52 to 46:8-54. Available at https://www.njoag.gov/wp-content/uploads/2021/12/Fair-Chance-in-Housing-Act_NJSA-46-8-52-et-seq.pdf; see also Klazema, Michael. Colorado Enacts New Restrictions on Tenant Background Checks. BackgroundChecks.com. (May 9, 2019) Available at https://www.backgroundchecks.com/blog/colorado-enacts-new-restrictions-on-tenant-background-checks.]  [29:  Cavanaugh, Suzannah. Hochul aims to stop landlords’ knee-jerk rejections of ex-cons. The Real Deal. (Jan. 11, 2022) Available at https://therealdeal.com/2022/01/11/hochul-aims-to-stop-landlords-knee-jerk-rejections-of-ex-cons/] 

	While there is some variation, these laws generally limit the amount of information that landlords can use when considering an applicant; for example, criminal history that is irrelevant to a tenancy, is significantly old or outdated, or relates to non-conviction offenses. Limiting the scope of what a landlord can consider would expand the pool of housing that is available to tenants.

III. BILL ANALYSIS
a. Prop. Int. 632-A - A Local Law to amend the administrative code of the city of New York, in relation to prohibiting housing discrimination on the basis of criminal history
	This bill amends the City’s Human Rights Law to prohibit housing discrimination in rentals, sales, leases, subleases or occupancy agreements in New York City, on the basis of criminal history, with limited exceptions for certain crimes that are considered “reviewable.” Landlords, owners, agents, employees, and real estate brokers (“covered entities”) would be prohibited from accessing information about an applicant or potential applicant’s criminal history except for this reviewable criminal history, and any criminal background check process must follow the fair housing process outlined in the bill. 
The fair housing process requires three stages. First, in the prequalification stage, an applicant is either rejected or receives a conditional offer based on criteria other than criminal history. Second, a covered entity may choose to conduct a background check; in that case, they must first notify the applicant and provide information about the fair housing process. Third, where a covered entity intends to reject or otherwise take adverse action against an applicant based on their reviewable criminal history, the covered entity must provide a copy of the reviewable criminal history that prompted the adverse action and any other information that the covered entity reviewed, and also allow the applicant 5 days to provide correct any errors in the record or provide additional information in support of their application. If the landlord, owner, agent, or broker still decides to go forward with the adverse action, they must provide a written explanation to the applicant of how the reviewable criminal history affected a legitimate business interest, and also explain how any additional information provided by the applicant was taken into account.
Reviewable criminal history includes any registered sex offense, whether in New York or in another jurisdiction, as well as any misdemeanor or felony where less than 3 or 5 years, respectively, has passed from the date of release from prison. Where a conviction did not result in incarceration, it would be reviewable for 3 or 5 years after the date of conviction. Reviewable criminal history may never include non-convictions, sealed or expunged convictions, or adjudications for youth offenders or juvenile delinquency. A covered entity may be liable for relying on criminal history other than reviewable criminal history if it failed to take reasonable steps to ensure compliance with this legislation.  
Covered entities would be able to take adverse actions against current occupants for reasons other than a person’s arrest record or criminal history, as long as they are complying with laws protecting victims of domestic violence, sex offenses, or stalking. This law does not apply where federal, state, or local laws, rules or regulations require exclusion based on criminal history or require a criminal background check for eligibility. This bill does not apply to two-family owner-occupied housing or rooms in owner-occupied housing. Covered entities would be immune from civil liability stemming solely from acts or omissions in compliance with this law.
This law takes effect January 1, 2025.
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Prop. Int. No. 632-A
By Council Member Powers, the Public Advocate (Mr. Williams), Council Members Rivera, Ayala, Williams, Sanchez, Hudson, Krishnan, Abreu, Brewer, Joseph, De La Rosa, Hanif, Restler, Gutiérrez, Riley, Bottcher, Cabán, Feliz, Stevens, Marte, Avilés, Narcisse, Richardson Jordan, Ossé, Nurse, Farías, Mealy, Barron, Louis and Won (in conjunction with the Manhattan, Brooklyn, Bronx and Queens Borough Presidents)

..Title
A Local Law to amend the administrative code of the city of New York, in relation to prohibiting housing discrimination on the basis of criminal history. 
..Body

Be it enacted by the Council as follows:
Section 1. The administrative code of the city of New York is amended by adding a new section 8-102a to read as follows:
8-102a. For purposes of paragraph (o) of subdivision 5 of section 8-107, the following terms have the following meanings:
[bookmark: _Hlk88837483]Criminal background check. The term “criminal background check” means the following actions:  
1. Asking an individual, orally or in writing, if they have a criminal history;
2. Searching publicly available records, including through a third party, such as a consumer reporting agency, private database, or website, for information about an individual’s criminal history; or
3. Otherwise gathering records or information relating to an individual’s criminal history.
Criminal history. The term “criminal history” means an individual’s conviction history, non-convictions and excludable matters, and pending cases.
Excludable matters. The term “excludable matters” means: 
1. A criminal action that was resolved in favor of an individual, including actions concluded in one of the following ways: 
(a) Termination in favor of the individual;
(b) Adjudication as a youthful offender or for juvenile delinquency;
(c) Conviction of a violation; or
(d) Conviction that has been sealed;
2. Criminal charges pending for which a court has issued an adjournment in contemplation of dismissal pursuant to sections 170.55, 170.56, 210.46, 210.47, or 215.10 of the New York criminal procedure law, or pursuant to a comparable law of another jurisdiction that is in effect; and
3. A disposition of a criminal matter under federal law or the laws of another jurisdiction that results in a status comparable to what results from an “excludable matter” under New York law.
Pending case. The term “pending case” means a criminal accusation or an arrest based on a criminal accusation that has not yet been adjudicated to a verdict or dismissed at the time the criminal background check or analysis is conducted by a covered entity. An action that has been adjourned in contemplation of dismissal shall not be considered a pending case unless, prior to the time the criminal background check or analysis is conducted by a covered entity the order to adjourn in contemplation of dismissal is revoked and the case is restored to the calendar for further prosecution.
Reviewable criminal history. 1. The term “reviewable criminal history” means:
(a) Any conviction registered on the New York sex offense registry maintained by the state division of criminal justice services pursuant to section 168b of the New York corrections law, on the federal sex offense registry created pursuant to section 20902 of title 34 of the United States code, or on a register in any other jurisdiction for which an individual is required to register as a sex offender;
(b) Any other misdemeanor conviction under the laws of New York or another jurisdiction where less than three years have passed from (a) the date of release from incarceration, or (b) the date of sentencing for an individual who was not sentenced to a period of incarceration;
(c) Any other felony conviction under the laws of New York or another jurisdiction where less than five years have passed from (a) the date of release from incarceration, or (b) the date of sentencing for an individual who was not sentenced to a period of incarceration.
2. However, the term “reviewable criminal history” shall not include: 
(a) Convictions that have been sealed, expunged, the subject of an executive pardon, the subject of a certificate of relief from disabilities, or otherwise legally nullified or vacated; 
(b) Convictions in another jurisdiction for (i) having sought, obtained, provided, or facilitated reproductive or gender-affirming care, as defined in section 10-184.1 of the administrative code, outside the state of New York under circumstances where the conduct would have been lawful had it occurred in the state of New York; (ii) having engaged in “legally protected health activity” as defined in section 570.17 of the New York criminal procedure law; or (iii) conviction for the possession of cannabis that would not constitute a felony in the state of New York; or
(c) Excludable matters.
§ 2. Subdivision 5 of section 8-107 of title 8 of the administrative code of the city of New York is amended by adding a new paragraph (o) to read as follows:
(o) Protections based on criminal history; housing. 
(1) It shall be an unlawful discriminatory practice for the owner, lessor, lessee, sublessee, assignee, or managing agent of, or other person having the right to sell, rent or lease or approve the sale, rental or lease of a housing accommodation, constructed or to be constructed, or an interest therein, or any agent or employee thereof, or any real estate broker or agent or employee thereof to:
(A) Refuse to sell, rent, lease, approve the sale, rental or lease or otherwise deny to or withhold from any individual such a housing accommodation or an interest therein because of such individual’s criminal history, other than an individual’s reviewable criminal history obtained and considered in conformity with this paragraph;
(B) Discriminate against any individual in the terms, conditions, or privileges of the sale, rental, or lease of any such housing accommodation or an interest therein or in the furnishing of facilities or services in connection therewith, because of such individual’s criminal history;
(C) Represent to any individual that any housing accommodation or an interest therein is not available for inspection, sale, rental, or lease because of such individual’s criminal history, except when consideration of such criminal history is permitted by, and the covered entity has complied with, the procedures required under this paragraph;
(D) Declare, print, or circulate, or cause to be declared, printed, or circulated, any statement, advertisement, or publication, or use any form of application for the purchase, rental or lease of such a housing accommodation or an interest therein, which expresses, directly or indirectly, any limitation, specification, or discrimination in housing because of an individual’s criminal history; except as permitted under this paragraph; or
(E) Conduct a criminal background check in connection with the prospective purchase, or prospective or continuing rental or lease, of a housing accommodation, except where conducted in conformity with this paragraph.
(2) Nothing in subparagraph (1) shall prohibit a covered entity from taking any lawful adverse action against an individual, including a current occupant, for reasons other than such individual’s criminal history, including acts of physical violence committed by such individual against other persons or property on the premises, or other acts that would adversely affect the health, safety, or welfare of other residents, nor shall such paragraph excuse a covered entity from complying with applicable laws relating to victims of domestic violence, sex offenses, or stalking.
(3) Nothing in subparagraph (1) shall:
(A) Prohibit a covered entity from making any statement, communication, advertisement, publication, or application that is required or specifically authorized by a federal, state or local law, rule, or regulation, provided that any such statement, communication, advertisement, publication, or application shall include a citation to the law, rule, or regulation that requires or permits such action;
(B) Prohibit a covered entity from denying a housing accommodation based on an  individual’s criminal history where such denial is required or specifically authorized by federal, state, or local law, rule, or regulation, provided that such covered entity shall provide such individual with notice of the law, rule, or regulation that requires or specifically authorizes such action and, where the law permits but does not require an adverse action, provided that such covered entity complies with the requirements of subparagraphs (4), (5), and (6) of this paragraph; or
(C) Prohibit a covered entity from conducting a criminal background check pursuant to any federal, state, or local law, rule, or regulation that requires or specifically authorizes a criminal background check for housing eligibility, provided that, where the law permits but does not require an adverse action, such covered entity complies with the requirements of subparagraphs (4), (5), and (6)  of this paragraph.
(4) Preliminary determination and notice of criminal background check. Except where following this process would conflict with a requirement of federal or state law, rule, or regulation, a covered entity that intends to conduct a criminal background check of an individual in connection with a prospective purchase, or prospective or continuing rental or lease of a housing accommodation, shall not conduct such criminal background check until such covered entity has taken the following actions:
(A) In the case of a transaction involving the purchase of housing or shares in housing, the seller has accepted an offer and agreed in writing that the seller will not revoke the acceptance or change the conditions of the deal on the basis of the buyer’s criminal history except as permitted by this paragraph; 
(B) In the case of any other transaction involving lease or rental, the covered entity has provided to such individual a rental or lease agreement that commits the housing accommodation to the applicant, which may only be revoked based on a criminal background check conducted in accordance with the fair chance housing process set forth in subparagraph (5), or upon an unrelated material omission, misrepresentation, or change in the qualifications for tenancy that was not known at the time of the conditional offer;
(C) In all such cases, has provided such individual notice of such criminal background check and a written copy of the city’s fair chance housing notice summarizing the rights in this paragraph, which shall be created and made publicly available by the commission.
(5) Fair chance housing process. After providing notice of a criminal background check, and prior to taking any adverse action because of an individual’s reviewable criminal history, and except where such action conflicts with a requirement of federal or state law, rule, or regulation, the covered entity shall:
(A) Provide the applicant a written copy of: 
(i) Any information or records about reviewable criminal history based on which the covered entity intends to take adverse action; 
(ii) Any information about such individual’s criminal history, other than their reviewable criminal history, that the covered entity received, even if the covered entity did not consider such information in making its determination; and 
(iii) Provide notice that such individual may, no later than five business days following the receipt of such information, submit to the covered entity any information identifying errors in the criminal history information provided by the covered entity, and any supplemental or mitigating information in support of their application for purchase, rental, or lease.
(6) Adverse action based on reviewable criminal history. If, after conducting the fair chance housing process pursuant to subparagraph (5) of this paragraph, a covered entity considers taking adverse action because of an individual’s reviewable criminal history, such covered entity shall first: 
(A) Conduct an individualized assessment of the individual’s reviewable criminal history and timely information submitted by such individual pursuant to subparagraph (5) of this paragraph; and
(B) Provide such individual with a written copy of the reason for the adverse action, including:
(i) A copy of supporting documents that were reviewed; and
(ii) A written statement of the reason for such adverse action, demonstrating: (i) how the individual’s reviewable criminal history is relevant to a legitimate business interest of the property owner, and (ii) how any information submitted in support of such individual’s tenancy was taken into account.
	(7) If a covered entity utilizes a third party to conduct a consumer background check or criminal background check on their behalf, such covered entity shall take reasonable steps to ensure that such check is conducted consistent with the provisions of this paragraph. Except where a covered entity’s actions are required or authorized pursuant to federal, state, or local law, a covered entity may be liable for relying on criminal history other than reviewable criminal history if the covered entity failed to take reasonable steps to ensure compliance with this paragraph. Where a covered entity knowingly receives criminal history information other than reviewable criminal history information, such receipt creates a rebuttable presumption that the covered entity relied on such information in violation of this paragraph, which such covered entity may rebut by affirmatively showing that they complied with the fair housing process described in subparagraphs (4), (5), and (6) and did not rely on such information in making a determination about a sale, rental, or lease. 
(8) This paragraph shall not apply to the sale or rental of:
	(A) A housing accommodation, other than a publicly-assisted housing accommodation, in a building that contains housing accommodations for not more than two families living independently of each other, if the owner or members of the owner's family reside in one of such housing accommodations; or
	(B) A room or rooms in a housing accommodation, other than a publicly-assisted housing accommodation, if such rental is by the occupant of the housing accommodation or by the owner of the housing accommodation and the owner or members of the owner's family reside in such housing accommodation.
	(9) A covered entity shall be immune from liability in any civil action arising as a result of an alleged act of an individual with a criminal history based on the claim that the covered entity should not have sold, rented or leased, or otherwise granted a housing accommodation or an interest therein, to such individual or as a result of a covered entity's decision not to perform a criminal background check. 
§ 3. This local law takes effect January 1, 2025.

Session 12
JG/JLB
LS# 7771
12/12/2023 11:27 PM

Session 11
ZH/NJC/BAM/JG
LS #1362/3742/6346/9780
12/7/2021 11:35 PM

4

image1.png




