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I. INTRODUCTION
On December 20, 2023, the Committee on Immigration, chaired by Council Member Shahana Hanif, will vote on: Proposed Resolution Number 556-B (Res. 556-B), sponsored by Council Member Crystal Hudson, calling on the New York State Legislature to pass and the Governor to sign A.170/S.999, also known as the Access to Representation Act, which establishes the right to legal counsel in immigration court proceedings and provides for the administration thereof. A prior version of this bill was heard on April 28, 2023. 
II. BACKGROUND
a. Immigration Legal Proceedings
Removal proceedings begin when the U.S. Department of Homeland Security (DHS) files a Notice to Appear (NTA) with the immigration court after it is served on the noncitizen, who is called a respondent in immigration proceedings.[footnoteRef:1] Removal proceedings take place in immigration court, before an immigration judge, an attorney whom the Attorney General appoints as an administrative judge within the U.S. Department of Justice, Executive Office for Immigration Review, Office of the Chief Immigration Judge.[footnoteRef:2] The parties in removal proceedings are the noncitizen and DHS, who is represented by an attorney referred to as “the Assistant Chief Counsel,” “the DHS attorney,” or “the government attorney.”[footnoteRef:3] [1:  8 C.F.R. §§ 1003.13, 1003.14.]  [2:  Id. § 1001.1.]  [3:  Immigration Court Practice Manual, Chapter 4.3 - References to Parties and the Immigration Judge, Executive Office for Immigration Review, U.S. Department of Justice, available at https://www.justice.gov/eoir/reference-materials/ic/chapter-4/3. ] 

In a removal proceeding, an immigration judge determines a noncitizen’s removability or deportability from the United States and adjudicates “applications for relief from removal or deportation, including, but not limited to, asylum, withholding of removal, protection under the Convention Against Torture, cancellation of removal, adjustment of status, registry, and certain waivers.”[footnoteRef:4] DHS bears the evidentiary burden of establishing “alienage” (in the case of a noncitizen present in the United States without being admitted or paroled) or the noncitizen’s deportability from the United States (when the respondent is a lawful permanent resident).[footnoteRef:5] Once the immigration judge determines removability or deportability, the noncitizen bears the burden of proving eligibility for relief from removal.[footnoteRef:6]  [4:  Immigration Court Practice Manual, Chapter 1.4 - Jurisdiction and Authority, Executive Office for Immigration Review, U.S. Department of Justice, available at https://www.justice.gov/eoir/reference-materials/ic/chapter-1/4.]  [5:  Woodby v. INS, 385 U.S. 276 (1966); 8 C.F.R. § 1240.8(a), (c).]  [6:  8 C.F.R. § 1240.8(d). ] 

There is no right to representation for noncitizens in immigration court. A respondent in removal proceedings may appear without representation (“pro se”) or with representation from a practitioner authorized to provide representation under federal regulations.[footnoteRef:7] Immigrants who obtain legal representation are much likelier to win release from detention and prevail in their removal proceedings. Represented immigrants in detention who had a hearing to determine their ability to be released from DHS custody were four times more likely to be released from detention.[footnoteRef:8] Moreover, “detained immigrants with representation, when compared to their unrepresented counterparts, were ten-and-a-half times more likely to succeed” in terminating their removal proceedings or obtaining a grant of relief from removal or deportation.[footnoteRef:9] Finally, “immigrants who were never detained were three-and-a-half times more likely to succeed” in their immigration court proceedings.[footnoteRef:10]  [7:  Immigration Court Practice Manual, Chapter 4.4 - Representation, Executive Office for Immigration Review, U.S. Department of Justice, available at https://www.justice.gov/eoir/reference-materials/ic/chapter-4/4.]  [8:  Ingrid Eagly & Steven Shafer, Am. Immigration Council, Access to Counsel in Immigration Court 17 (2016), available at https://www.americanimmigrationcouncil.org/sites/default/files/research/access_to_counsel_in_immigration_court.pdf.]  [9:  Id. at 19.]  [10:  Id.] 

b. Growing Backlog
Since the summer of 2022, New York City has seen a significant increase in migrants and asylum seekers seeking care, with almost 140,000 coming to New York.[footnoteRef:11] This has also been reflected in the increasing number of cases pending in New York immigration courts.[footnoteRef:12] Although there has been an increase in cases in immigration courts across the country, New York City remains a top destination for asylum seekers and migrants.[footnoteRef:13] In August 2023, there were 14,084 NTAs received in New York City, compared to the second most preferred destination, Houston, where 6,178 NTAs were received.[footnoteRef:14] New York continues to face a growing backlog of cases in immigration court. According to data gathered by Syracuse University’s TRAC records, for Fiscal Year (FY) 2024 300,000 cases are pending in New York immigration courts.[footnoteRef:15] Pending cases have almost doubled since FY 2021, which had just over 160,000 cases.[footnoteRef:16] Additionally, more than half of the cases in the FY 2024 backlog do not have legal representation.[footnoteRef:17] The percentage of cases without legal representation in New York immigration courts has steadily increased since FY 2019, when only 14% of cases did not have legal representation.[footnoteRef:18] Between FY 2022 and FY 2023, the percentages of cases without legal representation jumped from 29% to 50%.[footnoteRef:19]  In a closer look at the current pending cases without legal representation in New York based on the immigrant’s address, New York County ranks in the top 7 lowest in the counties across the state, with only 24.6% represented out of roughly 24,000 cases.[footnoteRef:20] Compared to Queens County with about 84,000 pending cases, about 53% have legal representation, and Kings County with almost 69,000 pending cases, about 52% have legal representation.[footnoteRef:21]  [11:  NYC Office of the Mayor. New York City Hosts Eighth Annual ’”Cities for Action” Convening Focused on National Asylum Seeker Response. NYC.GOV. (December 4, 2023). Available at: https://www.nyc.gov/office-of-the-mayor/news/922-23/new-york-city-hosts-eighth-annual-cities-action-convening-focused-national-asylum-seeker#/0. ]  [12:  Immigration Court Backlog, TRAC IMMIGRATION. Available at: https://trac.syr.edu/phptools/immigration/backlog/ (Accessed on December 15, 2023.)]  [13:  Top County Destinations for Asylum Seekers. TRAC IMMIGRATION. (June 21, 2023). Available at: https://trac.syr.edu/reports/720/ ]  [14:  Record Number of New Immigration Court Cases Arrive in August; Destinations for Asylum Seekers Shifting. TRAC IMMIGRATION. (September 20, 2023). Available at: https://trac.syr.edu/reports/729/ ]  [15:  Supra note 11]  [16:  Id. ]  [17:  Id.]  [18:  Id.]  [19:  Id.]  [20:  Pending Court Cases by Immigrant’s Address. TRAC IMMIGRATION. Available at: https://trac.syr.edu/phptools/immigration/addressrep/. (Accessed on December 15, 2023.)]  [21:  Id. ] 

c. Funding 
In New York City there are a few funding streams that support organizations and initiatives that deal with immigration removal proceedings, such as the New York Immigrant Family Unity Project, which “is the first and largest public defender program in the country for detained immigrants facing deportation.” [footnoteRef:22] The program commenced in 2013 with an initial investment from New York City Council and continues to receive funding from the city and the state each year.[footnoteRef:23] Additionally, the city continues to support initiatives and organizations that provide legal counsel in removal proceedings, including the Immigrant Opportunities Initiative and Unaccompanied Minors and Families.[footnoteRef:24] Funding for programs providing legal counsel in removal proceedings, however, is at risk in New York City. In the November 2023 Financial Plan’s Program to Eliminate the Gap (PEG), the funding for the Rapid Response Legal Collective program under the Mayor’s Office of Immigrant Affairs is being reduced.[footnoteRef:25] 
	In 2022, Governor Hochul announced $3 million in funding for Catholic Charities, New York Legal Assistance Group, and Immigrant Advocate Response Collaborative.[footnoteRef:26] This funding is administered over three years and includes funding for deportation defense.[footnoteRef:27] This funding is added to the annual $13 million provided by the state’s Office for New Americans to legal providers to provide legal services, including representation.[footnoteRef:28] As the number of immigrants requiring legal representation grows, however, affordable resources are becoming scarcer, and advocates and providers are calling for New York State to fully fund legal services for immigrants.[footnoteRef:29] In testimony for the NYC Council’s Committee on Immigration’s hearing related to Legal Services for Asylum Seekers, the Immigration and Nationality Law Committee of the New York City Bar Association called for an increase in funding to legal service providers to support legal representation for all immigrants in removal proceedings.[footnoteRef:30]   [22:   Vera Institute of Justice. Universal Representation for Detained Immigrants Facing Deportation in New York State. The New York Immigrant Family Unity Project. Available at: https://www.vera.org/ending-mass-incarceration/reducing-incarceration/detention-of-immigrants/new-york-immigrant-family-unity-project. (Accessed on December 15, 2023.) ]  [23:  Id. ]  [24:  The Council of the City of New York. Fiscal Year 2024 Adopted Expense Budget Adjustment Summary. (June 30, 2023). Available at: https://council.nyc.gov/budget/wp-content/uploads/sites/54/2023/08/Fiscal-2024-Schedule-C-Merge-Final.pdf. ]  [25:  Mayor’s Office of Managment and Budget. Program to Eliminate the Gap (PEG). (November 2023). Available at: https://www.nyc.gov/assets/omb/downloads/pdf/peg11-23.pdf ]  [26:  New York State Governor Hochul News. Governor Hochul Announces Legal Services Program to Aid Newly Arrived Immigrants in New York City. (November 30, 2022). Available at: https://www.governor.ny.gov/news/governor-hochul-announces-legal-services-program-aid-newly-arrived-immigrants-new-york-city]  [27:  Id. ]  [28:  Id.]  [29:  New York Immigration Coalition. Legal Service Funding. Available at: https://www.nyic.org/our-work/campaigns/legal-service-funding/. (Accessed on December 15, 2023).  ]  [30:  Immigration and Nationality Law Committee, Dorian Rojas, and Ludivine Van der Heyden. Written Testimony on ”Oversight: legal services for asylum seekers in New York City.” (October 18, 2023). Available at: https://www.nycbar.org/member-and-career-services/committees/reports-listing/reports/detail/testimony-oversight-legal-services-for-asylum-seekers-in-new-york-city ] 

III. RES. NO. 556 AMENDMENTS 

On April 28, 2023, the Committee on Immigration considered Res. 556 at a joint hearing with the Committee on Governmental Operations. The Committees received testimony from the Mayor’s Office of Immigrant Affairs, Human Resources Administration, the Department of Consumer and Worker Protection, Assembly Member Kenny Burgos, the NYC Public Advocate, immigration and housing advocates, and members of the public. 
After the hearing, Res. 556 was amended to include positions from the New York State and American Bar Associations regarding funding needed to support access to legal representation for immigrants in removal proceedings. Res. 556 was also amended to include various initiatives in New York City that provide access to counsel in removal proceedings. Additionally, Res. 556 was amended to accurately reflect the growing backlog for cases in immigration court, the number of cases without legal representation, the updated number of asylum seekers and migrants in New York, and the recent budget cuts to immigration legal services being made in the November 2023 Financial Plan.  
IV. PROPOSED RES. 556-B LEGISLATIVE ANALYSIS
	The proposed resolution calls on the New York State Legislature to pass and the Governor to sign A.170/S.999, also known as the Access to Representation Act, which would establish a right to legal counsel for immigrants in removal proceedings in New York immigration courts who meet income requirements. The Act would also establish consistent funding streams for immigration legal services. The passage of the Act would make New York the first state in the nation to guarantee this right to counsel. Immigrants in removal proceedings are responsible for obtaining and paying for counsel in order to defend their right to remain in the United States. Immigrants often represent themselves even though the government will be represented by an attorney. Without legal representation, immigrants defending themselves against removal in New York immigration courts have a low success rate, compared to those represented by a lawyer who has knowledge of complex immigration law. The passage of this legislation would support long-term legal services for the influx of asylum seekers and migrants to New York City.
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Proposed Res. No. 556-B

Resolution calling on the New York State Legislature to pass and the Governor to sign A.170/S.999, also known as the Access to Representation Act, which establishes the right to legal counsel in immigration court proceedings and provides for the administration thereof.


By Council Member Hudson, the Public Advocate (Mr. Williams) and Council Members Hanif, Abreu, Richardson Jordan, Restler, Ung, Brewer, Louis, Riley, Avilés, De La Rosa, Sanchez and Cabán

Whereas, The Sixth Amendment to the United States Constitution Assistance to Counsel clause provides criminal defendants with the right to counsel even if they are unable to afford an attorney; and
Whereas, Immigrants facing removal proceedings under federal immigration law are not protected by the Sixth Amendment and are not provided a government-paid lawyer in immigration court; and
Whereas, In 2017 the American Bar Association (ABA) called for both a federally funded system of appointed counsel for indigent respondents in removal proceedings as well as for states and localities to provide such counsel until the federal government does so; and
Whereas, In 2019 the New York State Bar Association (NYSBA) approved a resolution supporting the ABA position that there should be a federally funded system of appointed counsel for indigent respondents in removal proceedings, but urging the New York State Legislature to act in the meantime; and
Whereas, Immigrants and their families subject to deportation are responsible for the expense of counsel, locating a non-profit for legal support, or representing themselves even though the government will be represented by a professional attorney; and
Whereas, According to a Fordham University Law Review study, immigrants in New York immigration court without legal representation have a three percent success rate in defending their right to remain in the United States; and
Whereas, A study by the University of Pennsylvania Law School revealed immigrants in removal proceedings are over ten times more likely to win their case to remain in the United States when represented by a lawyer; and
Whereas, Commencing with a $500,000 investment by the New York City Council in 2013, the New York Immigrant Family Unity Project (NYIFUP) provides legal representation to indigent immigrants in removal proceedings in New York City and State; and
Whereas, New York City Council continues to provide immigrants in New York with access to counsel in deportation proceedings by funding various initiatives including NYIFUP, the Immigrant Children Advocates Response Effort (ICARE), the Immigrant Opportunity Initiative (IOI), and others; and
Whereas, According the November 2023 Financial Plan, immigration legal services provided by the Rapid Response Legal Collective are being cut under the Mayor’s Program to Eliminate the Gap; and
Whereas, According to Syracuse University’s TRAC-Immigration data reports, as of October 2023, over half of the backlog of over 300,000 cases in New York Immigration Courts lack legal representation--nearly 160,000 cases of individuals; and
Whereas, Over 140,000 migrants have arrived in New York City since the summer of 2022 who need access to both immediate and long-term legal services; and 
Whereas, A.170, introduced by Assembly Member Catalina Cruz and pending in the New York State Assembly, and companion bill S.999 introduced by Senator Brad Hoylman-Sigal and pending in the New York State Senate, seeks to amend the executive law, in relation to establishing a universal right to legal counsel in immigration court proceedings; and
Whereas, In addition to establishing a universal right to counsel for indigent New Yorkers who are subject to removal proceedings under federal immigration law, A.170/S.999 establishes consistent funding streams for immigration legal services; and
Whereas, According to Vera Institute of Justice, A.170/S.999 will make New York the first state in the nation to guarantee the right to counsel for immigrants subject to removal under complex immigration law; and
Whereas, A.170/S.999 will codify elements of the New York Immigrant Family Unity Project, which provides legal representation to indigent immigrants in removal proceedings; and
Whereas, A.170/S.999 will expand representation to immigrant New Yorkers not currently covered by the New York Immigrant Family Unity Project; and
Whereas, A.170/S.999 will further establish New York as a defender of immigrant rights and dignity; now, therefore, be it
Resolved, That the Council of the City of New York calls on the New York State Legislature to pass, and the Governor to sign, A.170/S.999, also known as the Access to Representation Act, which establishes the right to legal counsel in immigration court proceedings and provides for the administration thereof.

LS #10743, 5363, 11874
03/13/2023
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