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I. INTRODUCTION

	On June 22, 2023 the Committee on Public Safety, chaired by Council Member Kamillah Hanks voted on Proposed Introduction Number 1001-B ("Prop. Int. No. 1001-B") in relation to prohibiting owners of commercial premises from knowingly leasing a commercial premise to, or otherwise allowing the use of such premises by, unlicensed sellers of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis, and requiring a quarterly report on enforcement relating to such unlicensed sellers. The Committee voted to pass Prop. Int. No. 1001-B by a vote of 10 in the affirmative, 0 in the negative. The Committee held a hearing on a prior version of the bill on June 13, 2023. 
..Body
II.  BACKGROUND
According to recent estimates, there are hundreds[footnoteRef:1] or potentially thousands[footnoteRef:2] of retailers selling marijuana and tobacco products without a license in New York City. These estimates include the selling of illegal flavored vape products and counterfeit or smuggled cigarettes and tobacco products without valid City and State tax seals.[footnoteRef:3] Mayor Adams has reportedly said that unregulated smoke shops have become magnets for robberies and often sell products laced with other drugs.[footnoteRef:4] [1:  Ashley Southall, “How New York City Became a Free-for-All of Unlicensed Weed,” The New York Times, November 23, 2022, available at: https://www.nytimes.com/2022/11/23/nyregion/illegal-weed-dispensaries-shops-nyc.html.]  [2:  New York Medical Cannabis Industry Association, et al. “E. Coli, Heavy Metals, Copyright Infringement, and 100 Percent Failure Rate: A Look at New York City’s Illicit Cannabis Dispensaries,” November 29, 2022, available at: https://www.dropbox.com/s/z5ct1lw4r99hxpt/NYC. ]  [3:  Lisa Evers, “Smoke Shop Busts in NYC,” Fox 5 New York, December 4, 2022, available at: https://www.fox5ny.com/news/smoke-shop-busts-in-nyc.]  [4:  https://abc7ny.com/smoke-shops-nyc-marijuana-illegal-marijunana-sales/12780878/] 

During routine inspections of tobacco and electronic cigarette retail locations, sheriffs regularly find shops outfitted with traps or hidden compartments where illegal tobacco products, marijuana, or other illicit substances may be concealed.[footnoteRef:5]  [5:  Id.] 

Tobacco use has serious effects on the health of users and is the leading preventable cause of disease and death in the United States.[footnoteRef:6] Different tobacco products pose varying levels of health risk to users. Combustible products that burn tobacco, like cigarettes, are most harmful to a user's health, while noncombustible products, such as electronic cigarettes,[footnoteRef:7] may be less harmful.[footnoteRef:8] Scientists are still learning about the long-term health effects of electronic cigarettes given their relatively recent development.[footnoteRef:9] However, most electronic cigarettes contain nicotine, which has well-known health effects.[footnoteRef:10] Nicotine is highly addictive, toxic to developing fetuses, can harm adolescent brain development (which continues into the early- to mid-20s), and is a health danger for pregnant people and babies.[footnoteRef:11] E-liquid ingredients vary, and even without nicotine, the aerosols from heated e-liquids can also contain other harmful chemicals, such as formaldehyde and benzene (known carcinogens), diacetyl (which is linked to lung disease), and heavy metals such as cobalt, nickel, tin and lead.[footnoteRef:12] Research has also shown that vaping delivers cancer-causing chemicals into the body, and that popular fruity flavors appear to have the worst carcinogenic effect.[footnoteRef:13] Further, people can be poisoned if they swallow e-liquid or absorb it through their skin or eyes, and defective electronic cigarette batteries can cause fires and explosions that can lead to serious injury.[footnoteRef:14]  [6:  U.S. Food and Drug Administration, “Health Effects of Tobacco Use,” March 23, 2022, available at: https://www.fda.gov/tobacco-products/public-health-education/health-effects-tobacco-use.]  [7:  Electronic cigarettes, or “e-cigs,” “e-hookahs,” “mods,” “vape pens,” “tank systems,” and “electronic nicotine delivery systems (ENDS),” are electronic devices that heat a liquid and produce an aerosol or mix of small particles in the air.” CDC, “Quick Facts on the Risks of Electronic cigarettes for Kids, Teens, and Young Adults,” available at: https://www.cdc.gov/tobacco/basic_information/electronic cigarettes/Quick-Facts-on-the-Risks-of-Electronic cigarettes-for-Kids-Teens-and-Young-Adults.html. The U.S. Food and Drug Administration classifies electronic cigarettes as tobacco products because they contain nicotine derived from tobacco. National Institute on Drug Abuse, “Vaping Devices (Electronic Cigarettes) DrugFacts,” NIH, available at: https://nida.nih.gov/publications/drugfacts/vaping-devices-electronic-cigarettes. ]  [8:  U.S. Food and Drug Administration, “Health Effects of Tobacco Use,” March 23, 2022, available at: https://www.fda.gov/tobacco-products/public-health-education/health-effects-tobacco-use.]  [9:  Binu Singh, et al., “Knowledge, recommendation, and beliefs of electronic cigarettes among physicians involved in tobacco cessation: A qualitative study,” Dec. 8, 2017, available at: https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5555092. ]  [10:  See U.S. Food and Drug Administration, “Health Effects of Tobacco Use,” March 23, 2022, available at: https://www.fda.gov/tobacco-products/public-health-education/health-effects-tobacco-use. ]  [11:  Id.]  [12:  CDC, “Quick Facts on the Risks of Electronic cigarettes for Kids, Teens, and Young Adults,” available at: https://www.cdc.gov/tobacco/basic_information/electronic cigarettes/Quick-Facts-on-the-Risks-of-Electronic cigarettes-for-Kids-Teens-and-Young-Adults.html.]  [13:  Today, Teens inhale cancer-causing chemicals in electronic cigarettes, March 6, 2018, available at: https://www.today.com/health/teens-inhale-cancer-causing-chemicals-electronic cigarettes-t124540]  [14:  NYC Health, Electronic cigarettes, available at https://www.nyc.gov/site/doh/health/health-topics/smoking-electronic cigarettes.page. ] 

According to the United States Bureau of Alcohol, Tobacco, and Firearms and Explosives, the trade of counterfeit tobacco products is a rapidly growing global problem.[footnoteRef:15] While all cigarettes are dangerous and are known to cause disease, counterfeit cigarettes often have higher levels of tar, nicotine and carbon monoxide than genuine cigarettes, and may have contaminants such as sand and packaging materials.[footnoteRef:16] Counterfeit cigarettes thus pose a greater health risk to consumers in addition to costing taxpayers millions in lost tax revenue.[footnoteRef:17]  [15:  Bureau of Alcohol, Tobacco, Firearms and Explosives, “Fact Sheet: Tobacco Enforcement,” May 2018, https://www.atf.gov/resource-center/fact-sheet/fact-sheet-tobacco-enforcement ]  [16:  Id.]  [17:  Id.] 

    To sell tobacco products in the city, retailers must obtain a valid registration from the New York State Department of Taxation and Finance, and a tobacco retail dealer license from the Department of Consumer and Worker Protection (DCWP). A separate electronic cigarette retail dealer license is required for the sale of electronic cigarettes. 
In 2018, local law capped city tobacco and electronic cigarette retail dealer licenses at 50 percent of the total number of licenses previously issued to dealers in each community district.[footnoteRef:18] In most districts, the number of active retail licenses exceeds the cap issued by local law. However, in 2022, DCWP determined that the number of tobacco retail dealer licenses in four community districts fell below the cap, which prompted a lottery for new applicants in those districts.[footnoteRef:19] [18:  New York City Council, Int. 1547-A of 2017, available at: The New York City Council - File #: Int 1547-2017 (nyc.gov).]  [19:  Notice of Tobacco Retail Dealer License Lottery, available at: https://a856-cityrecord.nyc.gov/RequestDetail/20220322002. DCWP determined that two licenses were available in Manhattan Community District 12, five licenses were available in Bronx Community District 1, four licenses were available in Bronx Community District 9, and thirteen licenses were available in Brooklyn Community District 5. 
NYS Office of Cannabis Management, “Marihuana Regulation and Taxation Act (MRTA),”] 

In 2021, New York State enacted the Marijuana Regulation and Taxation Act (MRTA), which created a framework for legal commercial marijuana sales for recreational purposes.[footnoteRef:20] MRTA also established the New York State Office of Cannabis Management (OCM) and the Cannabis Control Board to regulate the state’s nascent legal recreational market, including the issuing of licenses for retail dispensaries.[footnoteRef:21] The requirements for licensed businesses are extensive, adding operating costs that are not borne by illegal unlicensed stores and making it more difficult for legal retailers to compete, especially on price and ease of access, in the absence of enforcement. [20:  Office of Cannabis Management, “Licensing,” https://cannabis.ny.gov/licensing.]  [21:  Mary Frost, “Rogue Brooklyn Heights smoke shop slapped with 8 violations,” Brooklyn Daily Eagle, February 23, 2022, available at: https://brooklyneagle.com/articles/2022/02/23/rogue-brooklyn-heights-smoke-shop-slapped-with-8-violations.] 

The Department of Health and Mental Hygiene, DCWP and the Department of Finance have enforcement authority over State and City tobacco laws and tobacco taxes. Businesses operating without a license, or failing to abide by current regulations, risk penalties which include criminal charges, fines, retail license revocation or suspension, and business closure.[footnoteRef:22] Agency investigators and deputy sheriffs are deployed to inspect local businesses to ensure compliance.  [22:  “City shutters Highbridge, Mount Eden bodegas for illegally selling tobacco products,” Bronx Times, February 28, 2022, available at: https://www.bxtimes.com/city-shutters-highbridge-mount-eden-bodegas.] 

On December 15, 2022, Mayor Adams announced a pilot program in which a task force consisting of the Sheriff’s Office, the NYPD, DCWP, and OCM conducted a variety of enforcement actions to crack down on the illegal sale of cannabis and tobacco products.[footnoteRef:23] According to a February letter sent to the Council, the task force inspected 107 storefronts and seized illegal cannabis products worth approximately $1.1 million in addition to over $3 million of illegal tobacco and electronic cigarette products.[footnoteRef:24] At a Council hearing on January 18, 2023, Sheriff Anthony Miranda testified that “the current survey we’ve done comes up to 1,400 locations being involved in the illegal smoke or vapes or cannabis business.”[footnoteRef:25]  [23:  Office of the Mayor, “Mayor Adams Takes Action to Promote Equitable and Legal Cannabis Market, Announces Seizure of $4 Million of Illegally Sold Items After Interagency Crackdown on Unlicensed Cannabis Dispensaries,” December 15, 2022, https://www.nyc.gov/office-of-the-mayor/news/918-22/mayor-adams-takes-action-promote-equitable-legal-cannabis-market-seizure-4#/0.]  [24:  Letter on file with Council staff]  [25:  Stephon Johnson, “Shops and Robberies in the Years of Unlicensed Weed Selling” January 18, 2023, Available at: https://www.thecity.nyc/2023/1/18/23561594/robbery-unlicensed-weed-shops-nypd-sheriff] 

On February 7, 2023 Manhattan District Attorney Alvin Bragg announced a partnership between his office, the Mayor’s Office, law enforcement, and elected officials to stop the unlicensed sale of cannabis by requiring commercial landlords to bring eviction proceedings against commercial tenants engaged in illegal trade or business.[footnoteRef:26] These lawsuits would be brought under state laws that make property owners liable for illegal business activity of lessees and require them to make an application for the removal of a tenant using the premises for “any illegal trade, business or manufacture” if they are given notice by state or local law enforcement.[footnoteRef:27] The District Attorney’s office mailed letters to over 400 smoke shops to inform them of potential eviction proceedings and brought four nuisance abatement cases against smoke shops for selling cannabis without a license.[footnoteRef:28] [26:  D.A. Bragg, Mayor Adams Announce Partnership to Combat Proliferation of Illegal, Unlicensed Cannabis Dispensaries, Manhattan District Attorney’s Office, https://www.manhattanda.org/d-a-bragg-mayor-adams-announce-partnership-to-combat-proliferation-of-illegal-unlicensed-cannabis-dispensaries-2/.  ]  [27:  Real Property Law § 231(1); Real Property Actions and Proceedings Law § 715(1). ]  [28:  See Nt. 29] 

In May of 2023, Governor Hochul signed legislation to increase civil and tax penalties for the unlicensed and illicit sale of cannabis in New York as part of the FY 2024 Budget.[footnoteRef:29] State tax authorities may now inspect any business location that is selling cannabis. The fines for retailers possessing untaxed cannabis start at $7,500, with additional fines of up to $100,000 depending on the amount for sale. Retailers may also be fined two to three times the amount of tax that would have been collected. Landlords who intentionally rent commercial space to unlicensed cannabis retailers can also be fined and OCM will have the authority to remove commercial tenants selling cannabis without a license. Additionally, the Real Property Actions and Proceedings Law was amended by adding a new section on the grounds and procedure for the removal of commercial tenants selling cannabis without a license.  [29:  S. 4006-C / A. 3006-C, https://nyassembly.gov/2023budget/2023bills/enacted/A3006c.pdf] 

III. PROP. INT. 1001-B
Section 1 of the bill creates penalties for commercial landlords that knowingly lease premises to a unlicensed cigarettes, electronic cigarettes, tobacco products, or illicit cannabis seller who uses or intends to use such commercial premises to distribute, sell, or offer to sell, respectively, cigarettes, electronic cigarettes, tobacco products or illicit cannabis. The bill provides that the enforcing agency may provide written notice to the owner of the premises requiring the unlicensed sales to cease which can be the basis of a violation and provides the owner 15 days from receipt of such notice to appeal. The bill provides an affirmative defense to a violation that the owner of the commercial premises has commenced a proceeding to evict such unlicensed seller.
The penalty for a first violation will be $5,000 and $10,000 for each subsequent violation. 
Section 2 of the bill also includes a quarterly reporting requirement on enforcement against unlicensed cigarette, electronic cigarette, tobacco product illicit cannabis sellers. More specifically, the reporting will include the total number of inspections in each borough during the period; the total number of inspections in each borough in which cigarettes, electronic cigarettes, tobacco products, or illicit cannabis were seized from an unlicensed seller; the total number of civil summonses issued to unlicensed sellers; the total number of criminal summonses issued to unlicensed sellers; the total number of arrests made; the total number of written notices or civil summonses issued to owners of the commercial premises pursuant to section 10-186; and the total number of owners found to have violated subdivision b of section 10-186 in each council district during the period. This law would take effect immediately and the reporting requirement would be repealed on December 31, 2024. 
IV. AMENDMENTS TO PROP. INT. 1001-A
Subdivision (a) of section one of the bill was amended by deleting references to controlled substances and adding references to cigarettes, electronic cigarettes and illicit cannabis to the term unlicensed seller. The bill was also amended by defining cigarettes, electronic cigarettes and illicit cannabis and modifying the definition of tobacco products by incorporating administrative code section 20-201 and deleting reference to administrative code section 17-702. Cigarettes are defined as having the same meaning as set forth in administrative code section 20-201, electronic cigarette has the same meaning as set forth in administrative code section 20-560 and illicit cannabis has the same meaning as set forth in section 136 of the New York state cannabis law. The bill was further amended to modify the definition of owner to mean the owner or owners of a premises or lesser estate therein, a mortgagee or vendee in possession, assignee of rents, receiver, executor, trustee, lessee, agent, or any other person, firm, corporation, or other entity directly or indirectly in control of a premises. 
Subdivision (b) of section one was amended to clarify that the proscription on landlords included both knowingly leasing the commercial premise and otherwise allowing the use of such premises.
Subdivision (c) of section one was amended to provide that the enforcing agency may provide written notice to the owner of the premises requiring the unlicensed sales to cease, which can be the basis of a violation and provides the owner 15 days from receipt of such notice to appeal. As amended, the bill provides an affirmative defense to a violation that the owner of the commercial premises has commenced a proceeding to evict such unlicensed seller.
Subdivision (d) was amended to increase the penalty for a first violation from $1,000 to $5,000 and increase the penalty from $2,000 to $10,000 for each subsequent violation. 
Section 2 of the bill was amended from an open ended monthly report to a quarterly report on enforcement that is repealed on December 31, 2024. As amended, the reporting will include the total number of inspections in each borough during the period; the total number of inspections in each borough in which cigarettes, electronic cigarettes, tobacco products, or illicit cannabis were seized; the total number of civil summonses issued; the total number of criminal summonses issued to unlicensed sellers; the total number of arrests made number of written notices or civil summonses issued to owners of the commercial premises; and the total number of owners found in violation in each city council district during the period. This law would take effect immediately.
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A Local Law to amend the administrative code of the city of New York, in relation to prohibiting owners of commercial premises from knowingly leasing a commercial premises to, or otherwise allowing the use of such premises by, unlicensed sellers of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis, and requiring a quarterly report on enforcement relating to such unlicensed sellers
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Be it enacted by the Council as follows:
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Section 1. Chapter 1 of title 10 of the administrative code of the city of New York is amended by adding a new section 10-186 to read as follows: 
§ 10-186 Leasing commercial premises to unlicensed sellers of cigarettes, electronic cigarettes, tobacco products, and illicit cannabis. a. Definitions. For the purposes of this section the following terms have the following meanings: 
Cigarette. The term “cigarette” has the same meaning as set forth in section 20-201.
Electronic cigarette. The term “electronic cigarette” has the same meaning as set forth in section 20-560.
Illicit cannabis. The term “illicit cannabis” has the same meaning as set forth in section 136 of the cannabis law.
Owner. The term “owner” means the owner or owners of a premises or lesser estate therein, a mortgagee or vendee  in  possession,  assignee of rents, receiver, executor, trustee, lessee, agent, or any other person, firm, corporation, or other entity directly or indirectly in control of a premises. 
Tobacco product. The term “tobacco product” has the same meaning as set forth in section 20-201.
Unlicensed seller. The term “unlicensed seller” means a retailer, distributor, or other seller of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis operating without a license to sell such cigarettes, electronic cigarettes, tobacco products, or illicit cannabis.
b. No person shall knowingly lease a commercial premises to, or otherwise allow the use of such premises by, an unlicensed seller who uses or intends to use such commercial premises to distribute, sell, or offer to sell cigarettes, electronic cigarettes, tobacco products, or illicit cannabis. It shall be an affirmative defense to a violation of this subdivision that the owner of the commercial premises has commenced a proceeding to evict such unlicensed seller.
c. 1. Where any agency authorized by law or designated by the mayor or an authorized state agency to inspect for violations for the unlicensed sale of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis finds that an unlicensed seller is distributing, selling, or offering to sell cigarettes, electronic cigarettes, tobacco products, or illicit cannabis in commercial premises that the unlicensed seller has leased or is otherwise allowed to use, and where such property, or the portion thereof being used for such unlicensed activity, is not occupied for any other licensed or lawful purpose, such agency may provide written notice to the owner of the premises requiring such owner to ensure that the unlicensed sales of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis are ceased. Such written notice shall be the basis for a violation of subdivision b of this section.
2. Such owner may appeal such written notice to such agency within 15 days of receipt of such written notice. Such agency’s decision of such appeal shall be a final determination for the purposes of article 78 of the civil practice law and rules.
d. Where during a subsequent inspection, any agency authorized by law or designated by the mayor or an authorized state agency to inspect for violations for the unlicensed sale of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis finds that the owner of such premises has violated subdivision b of this section and such owner is already subject to a written notice constituting a final administrative determination under subdivision c of this section regarding the same premises, such owner shall be subject to a civil summons for a violation of subdivision b of this section returnable to the office of administrative trials and hearings. The civil penalty for a violation of such subdivision shall be $5,000 for the first violation and $10,000 for each subsequent violation. 
§ 2. Chapter 5 of title 7 of the administrative code of the city of New York is amended by adding a new section 7-517 to read as follows:
§ 7-517 Report on enforcement against unlicensed controlled substance and tobacco product sellers. a. Definitions. For the purposes of this section the following terms have the following meanings: 
Cigarette. The term “cigarette” has the same meaning as set forth in section 20-201.
Electronic cigarette. The term “electronic cigarette” has the same meaning as set forth in section 20-560.
Illicit cannabis. The term “illicit cannabis” has the same meaning as set forth in section 136 of the cannabis law.
Owner. The term “owner” means the owner or owners of a premises or lesser estate therein, a mortgagee or vendee  in  possession,  assignee of rents, receiver, executor, trustee, lessee, agent, or any other person, firm, corporation, or other entity directly or indirectly in control of a premises. 
Tobacco product. The term “tobacco product” has the same meaning as set forth in section 20-201. 
Unlicensed seller. The term “unlicensed seller” means a retailer, distributor, or other seller of cigarettes, electronic cigarettes, tobacco products, or illicit cannabis operating without a license to sell such cigarettes, electronic cigarettes, tobacco products, or illicit cannabis.
b. An agency designated by the mayor to compile the information detailed in this subdivision, shall provide a quarterly report to the mayor and the speaker of the council with respect to enforcement relating to unlicensed sellers of cigarettes, electronic cigarettes, tobacco products and illicit cannabis in commercial locations in the previous year. Such report shall include information on the following items for the reporting period: 
1. The total number of inspections in each borough during the period;
2. The number of inspections in each borough in which cigarettes, electronic cigarettes, tobacco products, or illicit cannabis were seized from an unlicensed seller;
3. The total number of civil summonses issued to unlicensed sellers; 
4. The total number of criminal summonses issued to unlicensed sellers; 
5. The total number of arrests made;  
6. The total number of written notices or civil summonses issued to owners of the commercial premises pursuant to section 10-186; and 
7. The total number of owners found to have violated subdivision b of section 10-186 in each council district during the period.
c. This section shall expire and be deemed repealed on December 31, 2024.
§ 3. This local law takes effect immediately.
SA, JW
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