[bookmark: _GoBack]Committee on Civil Service and Labor
Rie Ogasawara, Policy Analyst
Elizabeth Arzt, Policy Analyst
Sandra Gray, Finance Analyst




[image: ]




THE COUNCIL OF THE CITY OF NEW YORK

COMMITTEE REPORT AND BRIEFING PAPER OF THE LEGISLATIVE DIVISION
Andrea Vazquez, Director, Legislative Division
Smita Deshmukh, Deputy Director, Human Services

COMMITTEE ON CIVIL SERVICE AND LABOR
Hon. Carmen De La Rosa, Chair


June 20, 2023

Oversight — Safe and Sick Time

INT. NO. 78-2022	By Council Members Brewer, Hanif, Cabán, Won, Restler, Dinowitz, Avilés, Nurse, Bottcher, Narcisse, Hudson, Ossé, Schulman, Hanks, Williams, Riley and Louis (by request of the Manhattan Borough President)

TITLE:	A Local Law to amend the administrative code of the city of New York, in relation to creating an informational campaign concerning workers’ rights under the earned safe and sick time act

INT. NO. 563-2022	By Council Members Brewer, Hanif, Cabán, Joseph, Nurse, Gutiérrez, Sanchez and Louis

TITLE:	A Local Law to amend the administrative code of the city of New York, in relation to the provision of sick time earned by employees

INT. NO. 617-2022	By Council Members Hanif, De La Rosa, Cabán, Riley, Velázquez, Brooks-Powers, Restler, Krishnan, Nurse, Ossé, Avilés, Won, Hudson, Schulman, Joseph, Abreu, Sanchez, Gutiérrez, Narcisse, Ayala, Menin, Bottcher, Marte, Brannan, Brewer, Richardson Jordan and Louis (in conjunction with the Brooklyn Borough President)

TITLE:	A Local Law to amend the administrative code of the city of New York, in relation to the expansion of worker coverage under the Earned Safe and Sick Time Act





























I. Introduction 

On June 20, 2023, the Committee on Civil Service and Labor, chaired by Council Member Carmen De La Rosa, will hold an oversight hearing on the topic of safe and sick time for private and nonprofit sector workers. The Committee will also hear the following legislation: Int. No. 78-2022, sponsored by Council Member Brewer, in relation to creating an informational campaign concerning workers’ rights under the earned safe and sick time act; Int. No. 563-2022, sponsored by Council Member Brewer, in relation to the provision of sick time earned by employees; and Int. No. 617-2022, sponsored by Council Member Hanif, in relation to the expansion of worker coverage under the Earned Safe and Sick Time Act. Witnesses invited to testify include representatives from the New York City Department of Consumer and Worker Protection (DCWP), local chambers of commerce, organized labor, workers’ rights advocates, and other interested parties. 
II. Background
a. New York City’s Earned Safe and Sick Time Act
In June 2013, New York City (City) became the seventh and largest U.S. jurisdiction to provide workers with a legal right to paid sick leave with the passage of the Earned Sick Time Act (ESTA).[footnoteRef:1] In its first iteration, the ESTA required employers to provide sick time—paid or unpaid depending on the size of the business—to 3.4 million private and nonprofit sector workers, nearly one third of whom did not previously have access to this workplace benefit.[footnoteRef:2] The following year, and before the ESTA went into effect, the Act was amended to cover private employers with five or more employees, employers with one or more domestic workers, and manufacturing businesses—expanding coverage to an additional 500,000 employees.[footnoteRef:3] The 2014 amendments also included grandparents, grandchildren, and siblings in the definition of family members whom a worker can legally care for using sick leave.[footnoteRef:4]  [1:  Jena McGregor, New York diners relax. Paid sick leave is now the law. The Washington Post (June 27, 2013), available at https://www.washingtonpost.com/news/on-leadership/wp/2013/06/27/new-york-passes-paid-sick-leave-law-but-u-s-still-far-behind/. ]  [2:  New York City Department of Consumer Affairs, NYC’s Paid Sick Leave Law: First Year Milestones, (June 2015), available at https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSickLeaveLaw-FirstYearMilestones.pdf. ]  [3:  Terri Solomon et al.,, Revised New York City Earned Sick Time Act Effective on April 1, 2014, Littler (March 17, 2014), available at https://www.littler.com/revised-new-york-city-earned-sick-time-act-effective-april-1-2014; New York City Department of Consumer Affairs, “NYC’s Paid Sick Leave Law: First Year Milestones,” June 2015, https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSickLeaveLaw-FirstYearMilestones.pdf. ]  [4:  Local Law 2014/07, available at https://nyc.legistar1.com/nyc/attachments/724ce9e6-5b66-402e-8b47-a545a668980b.pdf ] 

Initially, the ESTA covered most employees who worked more than 80 hours in a calendar year in New York City.[footnoteRef:5] Covered workers employed in companies with five or more employees accrued job-protected paid sick leave at a rate of one hour for every 30 hours worked. Employees of companies with one to four workers accrued unpaid, job-protected sick leave. Domestic workers who had been with an employer for at least a year were entitled to accrue up to two days of paid sick leave annually. Covered workers could use up to 40 hours of accrued sick leave in a calendar year and roll over up to 40 hours of unused accrued sick leave to the following calendar year. An employer cannot retaliate or threaten to retaliate against an employee for requesting or using sick leave earned pursuant to the ESTA. [5:  Id. ] 

In November 2017, the ESTA was expanded to give covered employees the right to safe time from work to address issues related to domestic violence, sexual assault, stalking, or human trafficking, and the definition of family was broadened to include chosen, as well as biological, family members.[footnoteRef:6] As such, the ESTA became the ESSTA.[footnoteRef:7] Employees may use accrued safe and sick time to seek legal and social services assistance or to take other safety measures if the employee or their family member may be the victim of threats of harm or other forms of violence.[footnoteRef:8]  [6:  Local Law 2017/199, available at https://nyc.legistar1.com/nyc/attachments/27fe356e-5b32-41a2-8f94-9492ad6ce6b5.pdf; Ad. Code §§ 20-913 and 20-914 (b). ]  [7:  Ad. Code § 20-911.]  [8:  Id.] 

In April 2020, then-Governor Cuomo signed into law the State Budget (Senate Bill S.7506-B), which amended the New York State Labor Law to require many employers to provide paid sick leave.[footnoteRef:9] While the purpose of the State law is similar to the ESSTA, the State law initially exceeded the ESSTA’s protections.[footnoteRef:10] On September 28, 2020, the passage of local law number 97 aligned the ESSTA with State law.[footnoteRef:11] Small businesses with four or fewer employees and an income less than $1 million must provide 40 hours of unpaid safe or sick leave.[footnoteRef:12] Small businesses with four or fewer employees and annual income greater than $1 million must provide 40 hours of paid safe or sick leave to each employee annually.[footnoteRef:13] Most businesses with 99 or fewer employees must provide 40 hours of paid safe or sick leave to each employee annually.[footnoteRef:14] Large businesses of 100 or more employees must provide up to 56 hours of paid safe or sick leave to each employee annually.[footnoteRef:15]  [9:  “Governor Andrew Cuomo Announces Highlights of the FY 2021 State Budget,” April 2, 2020, https://www.budget.ny.gov/pubs/press/2020/fy-2021-state-budget-highlights.html; Labor Law § 196-b. ]  [10:  Sarah Wisor “New York Paid Sick Leave Law takes effect September 30, 2020”, ReedGroup, August 18, 2020,
https://www.reedgroup.com/2020/08/18/new-york-paid-sick-leave-law-takes-effect-september-30-2020/. ]  [11:  Int. 2032-A, https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=4624828&GUID=B01A59B0-49DF-413D-85F1-89A2902C9104&Options=ID|Text|&Search=sick+time ]  [12:  Ad. Code § 20-913 (a).]  [13:  Ad. Code § 20-913 (a)(1).]  [14:  Ad. Code § 20-913 (b).]  [15:  Ad. Code § 20-913 (a)(1).] 

Prior to 2020, employees were required to work in New York City for 80 hours, and to wait 120 days, before being eligible to accrue safe and sick time pursuant to the ESSTA.[footnoteRef:16] Now, the ESSTA grants employees the right to use safe and sick time as it is accrued.[footnoteRef:17]   [16:   Stephen P. Pischl, NYC Updates Its Paid Safe and Sick Leave Law to Align With Statewide Requirements, CBDM, available at https://www.cbdm.com/insights/nyc-updates-its-paid-safe-and-sick-leave-law-to-align-with-statewide-requirements.]  [17:  NYC’s Paid Safe and Sick Leave Law, NYC Consumer and Worker Protection website (Nov. 2020), available at https://www.nyc.gov/site/dca/about/paid-sick-leave-law.page.] 

Employers are required to provide employees with written notice on their safe and sick time eligibility, time accruals, and utilization processes.[footnoteRef:18] Employers must inform employees of their accrued, used, and total safe and sick time balances on paystubs or through other easily accessible means.[footnoteRef:19] Employees are not required to give advance notice when exercising safe and sick time, and may only be required to provide documentation to their employers if they use safe and sick time for three consecutive days.[footnoteRef:20]  [18:  Id.]  [19:  Id.]  [20:  Id.] 

Employees who believe that their rights to safe and sick time have been violated by their employers can file complaints with DCWP.[footnoteRef:21] DCWP is required by law to investigate all complaints: this process typically includes collecting information from the employee and employer, then making a determination as to whether the employer has been compliant with the applicable laws.[footnoteRef:22] In the event that DCWP and a non-compliant employer are unable to reach a resolution with respect to an alleged violation, DCWP can initiate a proceeding at the New York City Office of Administrative Trials and Hearings.[footnoteRef:23] In addition to DCWP, the New York City Law Department is authorized to file cases against employers in state courts to obtain injunctive relief for affected employees.[footnoteRef:24]  [21:   Paid Safe and Sick Leave Law: Frequently Asked Questions, NYC Consumer and Worker Protection, p. 36 (Nov. 2, 2020), available at https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSickLeave-FAQs.pdf. The statute of limitations for employees to file claims is two years from the time that the employee realized or should have realized that a violation took place.]  [22:   Paid Safe and Sick Leave Law: Frequently Asked Questions, NYC Consumer and Worker Protection, p. 37 (Nov. 2, 2020), available at https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSickLeave-FAQs.pdf.]  [23:  Id.]  [24:   Paid Safe and Sick Leave Law: Frequently Asked Questions, NYC Consumer and Worker Protection, p. 39 (Nov. 2, 2020), available at https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSickLeave-FAQs.pdf.] 

In April 2016, the Mayor’s Office reported that nearly 9,600 employees had received restitution for violations of the ESSTA through DWCP’s enforcement during the first two years of its implementation. Cases brought in this period resulted in $1.7 million in combined fines and restitution.[footnoteRef:25] From 2017 to 2021, an additional 29,852 workers received restitution for ESSTA violations and DCWP secured nearly $12.2 million in combined fines and restitution in those cases.[footnoteRef:26] A summary of DCWP’s enforcement efforts is included below.  [25:  Two Years After Mayor de Blasio Expands Paid Sick Leave to One Million New Yorkers, City's Economy Stronger Than Ever, (April 1, 2016), available at https://www.nyc.gov/office-of-the-mayor/news/318-16/two-years-after-mayor-de-blasio-expands-paid-sick-leave-one-million-new-yorkers-city-s-economy. ]  [26:  Department of Consumer and Worker Protection, The State of Workers’ Rights in New York City, Fifth Annual Report, (September 2022), available at https://www.nyc.gov/assets/dca/downloads/pdf/workers/StateofWorkersRights-Report-2022.pdf] 

	
	2017
	2018
	2019
	2020
	2021

	Complaints Received
	382
	324
	327
	254
	247

	Investigations Opened
	392
	285
	284
	196
	218

	Investigations Closed
	319
	386
	255
	194
	237

	Cases Filed
	47
	26
	22
	10
	12

	Restitution
	$2,067,339 
	$1,888,114 
	$2,427,430 
	$836,511 
	$3,176,172 

	Workers Receiving Restitution
	6,147
	7,481
	7,208
	1,126
	7,890

	Penalties
	$497,447 
	$447,019 
	$454,009 
	$170,774 
	$216,758 


Summary of Paid Safe and Sick Time Enforcement, 2017-2021[footnoteRef:27] [27:  Id. ] 



III. Effects of New York City’s Earned Safe and Sick Time Act

Critics of the ESTA argued that it would lead to job loss and impose a major cost burden on employers, especially small businesses.[footnoteRef:28] They also alleged that such a law would invite widespread abuse by employees.[footnoteRef:29]  [28:  Eileen Appelbaum and Ruth Milkman, No Big Deal: The Impact of New York City’s Paid Sick Days Law on Employers, Center for Economic Policy and Research, The Murphy Institute at The City University of New York, (Sept. 6, 2016), available at: https://cepr.net/report/no-big-deal-the-impact-of-new-york-city-s-paid-sick-days-law-on-employers/. (“Appelbaum”)  ]  [29:  “The bill will have deleterious effects on businesses,” then-Mayor Bloomberg declared when he vetoed the initial bill. Id. ] 

However, according to a 2016 survey published by the Center for Economic Policy and Research at the City University of New York, initial concerns about the potential financial effect of the ESTA on employers are unfounded.[footnoteRef:30] Among surveyed employers, 84 percent reported that the ESTA had no effect on their overall business costs, and only nine percent reported an increase of less than three percent in overall business costs.[footnoteRef:31] The researchers surmised that these findings are likely because most employers relied on cost-free methods to cover the short absences of employees taking sick leave, including: temporarily assigning their work to other workers; allowing employees to swap shifts; putting the work on hold; or having some employees work at home while out sick.[footnoteRef:32] Only six percent of surveyed employers reported using more costly methods to cover the work of covered employees absent due to illness, such as increasing overtime among co-workers or hiring temporary replacements.[footnoteRef:33] [30:  Appelbaum at p. 3. ]  [31:  Id.]  [32:  Appelbaum at p. 4.]  [33:  Id.] 

Additionally, the researchers found that covered employees used sick days sparingly.[footnoteRef:34] Employers reported that, on average, only three-quarters of their workers had taken any of the paid sick leave available to them; nearly a quarter had used no paid sick days in the 12 months preceding the survey.[footnoteRef:35] Employers reported that the employees who did take paid sick leave had used an average of four days in the previous year; half used three days or less.[footnoteRef:36] The researchers concluded that employees appeared to treat paid sick days not as an entitlement, but as insurance, to use when illness strikes them or a family member.[footnoteRef:37] [34:  Id.]  [35:  Id.]  [36:  Id.]  [37:  Id.] 

IV. Public Awareness and Utilization
In spring 2014, DCWP launched a multimedia and multilingual public education and outreach campaign designed to help employers and employees understand their responsibilities and rights under the ESTA.[footnoteRef:38] A Paid Sick Leave Advisory Council consisting of representatives from business and industry groups, community and advocacy organizations, government agencies, and the offices of elected officials provided advice and input regarding the campaign. In the campaign’s first year, advertisements in community newspapers and on subways, buses, bus shelters, telephone kiosks, television, the internet, and radio reached well over six million individuals in eight languages. Outreach staff attended more than 820 community meetings and employer workshops and conducted 42 walks through major business districts to meet one-on-one with and distribute materials directly to managers at approximately 1,500 businesses, and hosted monthly open houses and online webinars on the ESTA. In the first year of the campaign, DCWP distributed approximately two million pieces of literature and its Paid Sick Leave website received more than 285,000 visits, with almost 300,000 downloads of informational materials and tools for employers. [38:  New York City Department of Consumer Affairs, NYC’s Paid Sick Leave Law: First Year Milestones, (June 2015), available at https://www.nyc.gov/assets/dca/downloads/pdf/about/PaidSickLeaveLaw-FirstYearMilestones.pdf, p. 20-22. ] 

After the latest changes to the ESSTA took effect in 2021, DCWP launched an advertising campaign to raise awareness about the expanded coverage.[footnoteRef:39] DCWP targeted the multilingual campaign to neighborhoods with a high incidence of sick leave complaints.[footnoteRef:40] Phase 1 launched in May 2021, included advertising in physician offices, pharmacies, and other points of care; on city bus shelters and LinkNYC kiosks; and online.[footnoteRef:41] Phase 2 launched November 2021, during flu season and amid ongoing efforts to increase COVID vaccination rates in New York City, included digital, newspaper, and radio advertising, as well as a direct email campaign to target industries.[footnoteRef:42] As a result of their efforts, DCWP states that in 2021 the agency received an increase in the number of complaints from domestic workers employed by individual households.[footnoteRef:43] [39:  The State of Workers’ Rights in New York City, Department of Consumer and Worker Protection, (September 2022), available at: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.nyc.gov/assets/dca/downloads/pdf/workers/StateofWorkersRights-Report-2022.pdf ]  [40:  Id.]  [41:  Id.]  [42:  Id.]  [43:  Id.] 

Despite DCWP’s efforts to publicize the ESSTA,[footnoteRef:44] research suggests many workers may still lack knowledge of its protections.[footnoteRef:45] A 2015 survey conducted by the Community Service Society went into effect found that 32 percent of all New Yorkers, and 36 percent of those below the federal poverty line, were unaware of their protections under ESTA .[footnoteRef:46] In 2018, the Community Service Society interviewed over 1,700 New Yorkers about their awareness of laws expanding workers’ rights, including the ESSTA.[footnoteRef:47] The survey found that 54 percent of low-income, full-time workers, and 58 percent of low-income, part-time workers, knew nothing or a little about the law.[footnoteRef:48] Given that enforcement is largely complaint-driven, lack of awareness may be a barrier to ensuring that all covered workers realize the benefits promised by the law.[footnoteRef:49] [44:  Id.]  [45:  Id.]  [46:  Id.]  [47:  Nancy Rankin and Irene Lew, Expanding Workers’ Rights: What It Means for New York City’s Low Income Workers, Community Service Society, (January 2018), available at: chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://smhttp-ssl-58547.nexcesscdn.net/nycss/images/uploads/pubs/expanding_workers_rights_-_Final_1_12_18_-_web.pdf ]  [48:  Id.]  [49:  Id.] 

V. Legislative Analysis 
a. Int. No. 78
Int. No. 78 would require a public education campaign to inform employees of their rights under the ESSTA. This bill would require DCWP to coordinate with the Department of Health and Mental Hygiene, as well as invite the New York City Health + Hospitals Corporation, to distribute posters, flyers, and other written materials to the public regarding the ESSTA, through pharmacies, doctors’ offices, hospitals, and other private health-related institutions. 
b. Int. No. 563
Int. No. 563 would authorize employees who claim a violation of the ESSTA to file a complaint against their employer with any court of competent jurisdiction for appropriate relief, including compensatory damages, injunctive and declaratory relief, and attorney’s fees and costs.  
c. Int. No. 617
Int. No. 617 would amend the definition of an “employee” under the ESSTA to extend the right to safe and sick time to workers who meet certain criteria. Specifically, this bill would expand the definition of employee to include any person performing services for a hiring entity for remuneration within New York City for more than 80 hours in a calendar year unless such person performs professional services; is a separate business entity; or is an independent contractor. This bill would entitle a person who performs professional services to safe and sick time if they are not an independent contractor.
VI. Conclusion 
Safe and sick time is an important workplace benefit, and the ESSTA plays an important role in protecting workers’ ability to take leave from work without losing their jobs and suffering additional negative consequences. At this hearing, the Committees expect to learn more about the impact, expansion, enforcement and limitations of the ESSTA. The Committees will examine the ways the ESSTA and its enforcement could be improved to ensure that employers are aware of their obligations, employees are informed of their rights, and those aggrieved by a violation have recourse. 


Int. No. 78

By Council Members Brewer, Hanif, Cabán, Won, Restler, Dinowitz, Avilés, Nurse, Bottcher, Narcisse, Hudson, Ossé, Schulman, Hanks, Williams, Riley and Louis (by request of the Manhattan Borough President)

..Title
A Local Law to amend the administrative code of the city of New York, in relation to creating an informational campaign concerning workers’ rights under the earned safe and sick time act
..Body

Be it enacted by the Council as follows:



2

1

Section 1. Chapter 8 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-919.1 to read as follows:
§ 20-919.1 Public education campaign. a. The commissioner shall engage in ongoing public education efforts to inform employers, employment agencies, employees and job applicants about their rights and responsibilities under this chapter. Such campaign shall include but need not be limited to: 
1. In coordination with the department of health and mental hygiene the distribution of posters, flyers and other written materials concerning employees’ rights pursuant to this chapter, to pharmacies, doctors’ offices, and hospitals and such other sites as may be appropriate. 
2. An invitation to the New York city health and hospitals corporation to participate in the posting and dissemination of posters, flyers and written materials concerning employees’ rights pursuant to this chapter.
b. Nothing in this chapter shall be construed to require the acceptance or display of such materials by private entities.          
§ 2. This local law takes effect 120 days after it becomes law. 
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Int. No. 563

By Council Members Brewer, Hanif, Cabán, Joseph, Nurse, Gutiérrez, Sanchez and Louis

..Title
A Local Law to amend the administrative code of the city of New York, in relation to the provision of sick time earned by employees
..Body

Be it enacted by the Council as follows:


20

18

Section 1. Section 20-924 of the administrative code of the city of New York, as added by local law 46 of 2013, is amended to read as follows:
§ 20-924 Enforcement,[and] penalties and private right of action. a. The department shall enforce the provisions of this chapter. In effectuating such enforcement, the department shall establish a system utilizing multiple means of communication to receive complaints regarding non-compliance with this chapter and investigate complaints received by the department in a timely manner. The department may open an investigation upon receipt of a complaint or on its own initiative. The department may open an investigation upon receipt of a complaint or on its own initiative.
b. Any person, including any organization, alleging a violation of this chapter shall have the right to file a complaint with the department [within two years of the date the person knew or should have known of the alleged violation]. The department shall maintain confidential the identity of any natural person providing information relevant to enforcement of this chapter unless disclosure of such person’s identity is necessary to the department for resolution of its investigation or otherwise required by federal or state law. The department shall, to the extent practicable, notify such person that the department will be disclosing his or her identity prior to such disclosure. 
c. Upon receiving a complaint alleging a violation of this chapter, the department shall investigate such complaint.  Within fourteen days of written notification of an investigation by the department, the person or entity under investigation shall provide the department with a written response and such other information as the department may request. The department shall keep complainants reasonably notified regarding the status of their complaint and any resultant investigation. If, as a result of an investigation of a complaint or an investigation conducted upon its own initiative, the department believes that a violation has occurred, it shall issue to the offending person or entity a notice of violation. The commissioner shall prescribe the form and wording of such notices of violation. The notice of violation shall be returnable to the administrative tribunal authorized to adjudicate violations of this chapter. 
d. The department shall have the power to impose penalties provided for in this chapter and to grant each and every employee or former employee all appropriate relief. Such relief shall include: (i) for each instance of safe/sick time taken by an employee but unlawfully not compensated by the employer: three times the wages that should have been paid under this chapter or two hundred fifty dollars, whichever is greater; (ii) for each instance of safe/sick time requested by an employee but unlawfully denied by the employer and not taken by the employee or unlawfully conditioned upon searching for or finding a replacement worker, or for each instance an employer requires an employee to work additional hours without the mutual consent of such employer and employee in violation of section 20-915 of this chapter to make up for the original hours during which such employee is absent pursuant to this chapter: five hundred dollars; (iii) for each violation of section 20-918 not including discharge from employment: full compensation including wages and benefits lost, five hundred dollars and equitable relief as appropriate; (iv) for each instance of unlawful discharge from employment: full compensation including wages and benefits lost, two thousand five hundred dollars and equitable relief, including reinstatement, as appropriate; and (v) for each employee covered by an employer’s official or unofficial policy or practice of not providing or refusing to allow the use of accrued safe/sick time in violation of section 20-913, five hundred dollars. 
e. Any entity or person found to be in violation of the provisions of sections 20-913, 20-914, 20-915 or 20-918 of this chapter shall be liable for a civil penalty payable to the city not to exceed five hundred dollars for the first violation and, for subsequent violations that occur within two years of any previous violation, not to exceed seven hundred and fifty dollars for the second violation and not to exceed one thousand dollars for each succeeding violation. Penalties shall be imposed on a per employee basis.
f. 1. Any person claiming to be aggrieved by a violation of this chapter shall have a cause of action in any court of competent jurisdiction for compensatory damages, injunctive and declaratory relief, attorney’s fees and costs, and such other relief as such court deems appropriate, including the following remedies for violations of this chapter: (i) for each instance of sick time taken by an employee but unlawfully not compensated by the employer, three times the wages that should have been paid under this chapter or two hundred fifty dollars, whichever is greater; (ii) for each instance of sick time requested by an employee but unlawfully denied by the employer and not taken by the employee or unlawfully conditioned upon searching for or finding a replacement worker, or for each instance an employer requires an employee to work additional hours without the mutual consent of such employer and employee in violation of section 20-915 of this chapter to make up for the original hours during which such employee is absent pursuant to this chapter: five hundred dollars; (iii) for each instance of unlawful retaliation not including discharge from employment: full compensation including wages and benefits lost, five hundred dollars and equitable relief as appropriate; and (iv) for each instance of unlawful discharge from employment: full compensation including wages and benefits lost, two thousand five hundred dollars and equitable relief, including reinstatement, as appropriate. 
2. When determining compensatory damages for a violation of any provisions of this chapter, a court may consider: the goals of deterring future violations, encouraging employees to report violations, and protecting and improving the public health; the degree of good or bad faith of the employer; the gravity of the violation; any history of previous violations; and the compliance or noncompliance with recordkeeping, notice, and other requirements of this chapter.
h. Submitting a complaint to the department shall be neither a prerequisite nor a bar to bringing a private action.
i. A person must file a complaint with the department, or a court of competent jurisdiction, within two years of when that person knew or should have known of an alleged violation of this chapter, except that any person who filed a timely complaint with the department prior to the effective date of the local law that amended this subdivision whose complaint has not been finally resolved by the department shall have the right to file a complaint in a court of competent jurisdiction notwithstanding the requirement that such complaint be filed with a court of competent jurisdiction within two years of when that person knew or should have known of any alleged violation.
[f.]i. The department shall annually report on its website the number and nature of the complaints received pursuant to this chapter, the results of investigations undertaken pursuant to this chapter, including the number of complaints not substantiated and the number of notices of violations issued, the number and nature of adjudications pursuant to this chapter, and the average time for a complaint to be resolved pursuant to this chapter.
§ 2. This local law takes effect on January 1, 2023.
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Int. No. 617

By Council Members Hanif, De La Rosa, Cabán, Riley, Velázquez, Brooks-Powers, Restler, Krishnan, Nurse, Ossé, Avilés, Won, Hudson, Schulman, Joseph, Abreu, Sanchez, Gutiérrez, Narcisse, Ayala, Menin, Bottcher, Marte, Brannan, Brewer, Richardson Jordan and Louis (in conjunction with the Brooklyn Borough President)

..Title
A Local Law to amend the administrative code of the city of New York, in relation to the expansion of worker coverage under the Earned Safe and Sick Time Act
..Body

Be it enacted by the Council as follows:




25

	Section 1. Section 20-912 of the administrative code of the city of New York, as amended by local law number 172 for the year 2021, is amended by amending the definitions of “employee” and “employer” and adding a definition of “professional services” in alphabetical order to read as follows: 
	“Employee” shall mean any “employee” as defined in subdivision 2 of section 190 of the labor law  who is employed for hire within the city of New York for more than eighty hours in a calendar year who performs work on a full-time or part-time basis, including work performed in a transitional jobs program pursuant to section 336-f of the social services law, or any person deemed an employee under section 20-912.1, but not including work performed as a participant in a work experience program pursuant to section 336-c of the social services law, and not including those who are employed by (i) the United States government; (ii) the state of New York, including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary; or (iii) the city of New York or any local government, municipality or county or any entity governed by section 92 of the general municipal law or section 207 of the county law.
	"Employer" shall mean any "employer" as defined in subdivision (3) of section 190 of the labor law, or any other person who employs a person deemed an employee under section 20-

912.1, but not including (i) the United States government; (ii) the state of New York, including any office, department, independent agency, authority, institution, association, society or other body of the state including the legislature and the judiciary; or (iii) the city of New York or any local government, municipality or county or any entity governed by general municipal law section 92 or county law section 207. In determining the number of employees performing work for an employer for compensation during a given week, all employees performing work for compensation on a full-time, part-time or temporary basis shall be counted, provided that where the number of employees who work for an employer for compensation per week fluctuates, business size may be determined for the current calendar year based upon the average number of employees who worked for compensation per week during the preceding calendar year, and provided further that in determining the number of employees performing work for an employer that is a chain business, the total number of employees in that group of establishments shall be counted.
	“Professional services” shall mean professional services provided by any of the following: (i) writers; (ii) graphic designers; (iii) webpage and digital designers; (iv) animators, illustrators, industrial product designers, interior designers, or fashion designers; (v) fine artists; (vi) photographers; (vii) journalists, freelance digital media workers, videographers or audio/podcast producers;  (viii) software engineers; or (ix) musicians and other persons otherwise engaged in the performing arts.
	§ 2. Chapter 8 of title 20 of the administrative code of the city of New York is amended by adding a new section 20-912.1 to read as follows: 
	§ 20-912.1 Presumption of employment. 
	a. Solely for the purposes of this chapter, any person performing any services for a hiring entity other than professional services for remuneration within the city of New York for more than 80 hours in a calendar year, including labor or services performed in a transitional jobs program pursuant to section 336-f of the social services law, shall be classified as an employee of the hiring entity unless it can be shown that the person is a separate business entity, or all of the following criteria are met, in which case the person shall be an independent contractor: 
	1. The individual is free from control and direction in performing the job, both under his or her contract and in fact;
	2. The service must be performed outside the usual course of business for which the service is performed; and
	3. The individual is customarily engaged in an independently established trade, occupation, profession or business that is similar to the service at issue. 
	b. Whether a person performing professional services for a hiring entity is an independent contractor or employee of the hiring entity shall be determined by applying the criteria in subdivisions h and i.
	c. Any hiring entity that seeks to challenge a person’s employee status on the ground that the person is an independent contractor pursuant to this section bears the burden of proof.
	d. The failure to withhold federal or state income taxes or to pay unemployment compensation contributions, workers’ compensation premiums, or disability or paid family leave benefits premiums with respect to an individual’s wages shall not be considered in making a determination under this section, except as set forth in subdivision f.
	e. An individual’s act of securing workers’ compensation, liability insurance, or disability or paid family leave benefits with a carrier as a sole proprietor, partnership, or otherwise shall not be binding on any determination under this section.
	f. Solely for purposes of determining whether a business entity performing services for a hiring entity is an employee under this section, a business entity, including any sole proprietor, partnership including any limited liability partnership, corporation, limited liability company, or entity shall be considered a separate business entity from the hiring entity, engaged in a business-to-business relationship, where all of the following criteria are met: 
	1. The business entity is performing the service free from the direction or control over the means and manner of providing the service, subject only to the right of the contractor for whom the service is provided to specify the desired result;
	2. The business entity is not subject to cancellation or destruction upon severance of the relationship with the hiring entity;
	3. The business entity has a substantial investment of capital in the business entity beyond ordinary tools and equipment and a vehicle, such as a website or website business listings for the business entity, business cards, dedicated workspace apart from a vehicle, trademarks, general liability insurance for the business entity, and/or business or professional software, and not including any payments for access to an application through which work is distributed;
	4. The business entity owns the capital goods, if any, gains the profits and bears the losses of the business entity, as a result of its exercise of managerial skills and the prices that it independently sets for its services; 
	5. The business entity makes its services directly available to the general public on a continuing basis;
	6. The business entity performs services rendered on a federal income tax schedule as an independent business or profession;
	7. The business entity performs services for the hiring entity under the business entity’s name;
	8. When the services being provided require a license or permit, the business entity obtains and pays for the license or permit in the business entity’s name;
	9. The business entity furnishes the tools and equipment necessary to provide the service; 
	10. If necessary, the business hires its own employees without approval of the hiring entity, pays the employees without reimbursement from the hiring entity and reports the employees’ income to the internal revenue service;
	11. The hiring entity does not represent the business entity as an employee of the hiring entity to its customers; and
	12. The business entity has the right to perform similar services for others on whatever basis and whenever it chooses.
	g. When a business entity meets the definition of a separate business entity pursuant to subdivision f, the separate business entity will be considered a hiring entity subject to all the provisions of this chapter in regard to classification of individuals performing services for it.  
	h. The presumption of employment set forth in this section shall not apply to workers under contract for professional services, and instead the determination of whether such worker is an employee or an independent contractor shall be determined using the test set forth in subdivision i, if the hiring entity demonstrates that all of the following factors are met:
	1. The individual maintains a business location, which may include the individual’s residence, that is separate from the hiring entity;
	2. The individual has any license or permit required by law for the individual to practice their profession; 
	3. The individual has the ability to set or negotiate his or her own rates for the services performed;
	4. Outside of project completion dates, timing that is inherent in the project itself, and reasonable business hours, the individual has the ability to set his or her own hours;
	5. The individual is customarily engaged in the same type of work performed under contract with another hiring entity or holds himself or herself out to other potential hiring entities as available to perform the same type of work; and
	6. The individual customarily and regularly exercises discretion and independent judgment in the performance of the services.
	i. For workers who fall within the exemptions described in subdivision h of this section, the following factors, none of which is determinative, must be considered for determining whether such worker is an employee or an independent contractor:
	1. The extent of control which, by the agreement, the hiring entity may exercise over the details of the work;
	2. Whether or not the individual hired is engaged in a distinct occupation or business;
	3. The kind of occupation, with reference to whether the work is usually done under the direction of the hiring entity or by a specialist without supervision;
	4. The skill required in the particular occupation;
	5. Whether the hiring entity or the worker supplies the instrumentalities, tools, and the place of work for the person doing the work;
	6. The length of time for which the person is hired;
	7. The method of payment, whether by the time or by the job;
	8. Whether or not the work is a part of the regular business of the hiring entity;
	9. Whether or not the parties believe they are creating an employment relationship;
	10. Whether the hiring entity is or is not in business; and
	11. Whether or not the hiring entity has been assigned, or otherwise retained, in word or in substance, the copyright of any material to be produced pursuant to the contract.
	§ 3. Subdivision f of section 20-913 of the administrative code of the city of New York, as added by local law 46 of 2013, is amended to read as follows:
	f. The provisions of this chapter do not apply to (i) work study programs under 42 U.S.C. section 2753, (ii) employees for the hours worked and compensated by or through qualified scholarships as defined in 26 U.S.C. section 117, (iii) any person deemed an independent contractor [contractors who do not meet the definition of employee under section 190(2) of the labor law] under section 20-912.1 and (iv) hourly professional employees.
	§ 4. Section 20-919 of the administrative code of the city of New York is amended by adding a new subdivision d to read as follows:
	d. Notwithstanding subdivision a of this section, all employers who were not subject to the requirements of this chapter before the enactment date of the local law that added this subdivision shall provide employees with a notice of rights as required under paragraph 1 of subdivision a of this section within 60 days of such enactment date.    
	§ 5.  This local law takes effect 120 days after it becomes law except that the commissioner of consumer and worker protection shall take such measures as are necessary for the implementation of this local law, including the promulgation of rules, before such date. 
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