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I. Introduction 
On May 30, 2023, the Committee on Criminal Justice, chaired by Council Member Carlina Rivera, and the Committee on Oversight and Investigations, chaired by Council Member Gale Brewer, will hold an oversight hearing on the Department of Corrections’ transportation of detained individuals to court. The Committee on Criminal Justice will also consider Preconsidered Int. No.  (Rivera and Brewer) in relation to recording alleged refusals to attend court appearances, the appointment of a court production liaison, and reporting on court appearance transportation The Committees expect to hear testimony from the New York City Department of Correction (“DOC”), the New York City Board of Correction (“BOC” or the “Board”), public defenders, advocates, members of the public and other interested parties. 
II. Background 
In New York City, DOC provides for the care, custody and control of persons accused of crimes or convicted and sentenced to one year or less in jail.[footnoteRef:2] An individual arrested for a crime may be held for up to 24 hours before being arraigned by a judge.[footnoteRef:3] Upon their arraignment, a judge determines whether to release that defendant during the pendency of a case, set bail or non-monetary conditions on that defendant, or remand them to the custody of DOC without bail. Under New York State’s criminal procedure law, judges can only impose cash bail, non-monetary conditions for release such as electronic monitoring, or remand individuals directly to jail if they find that it is specifically necessary to ensure that the defendant return for future court dates.[footnoteRef:4] If a person cannot post bail at the arraignment hearing, then they are admitted to jail and remain incarcerated until a change in bail status or the conclusion of their case. In 2021, 69 percent of defendants were released on recognizance, 14 percent were released under supervision, 15 percent had bail set, and one percent were remanded to the custody of DOC without bail.[footnoteRef:5] Of the 14,545 individuals who had bail set in 2021, approximately 10 percent posted bail at their arraignments.[footnoteRef:6]  [2:  “Facilities Overview.” New York City Department of Correction, https://www1.nyc.gov/site/doc/about/facilities.page ]  [3:  The Court of Appeals held that this 24 hour limit is legally required in People ex rel. Maxian on Behalf of Roundtree v. Brown, 77 N.Y.2d 422, 570 N.E.2d 223 (1991). ]  [4:  Consolidated Laws of New York § 530.40]  [5:  Olive Lu and Michael Rempel, “Two Years In: 2020 Bail Reforms in Action in New York State,” Data Collaborative for Justice, December 2022, https://datacollaborativeforjustice.org/wp-content/uploads/2022/12/Two_Years_In_Bail_Reforms_New_York.pdf ]  [6:  Office of the New York City Comptroller, “NYC Bail Trends
Since 2019,” March 2022, https://comptroller.nyc.gov/reports/nyc-bail-trends-since-2019/#bail-setting-and-jail-admissions ] 

For individuals who are admitted to DOC custody, section 9-146 of the administrative code requires DOC to determine whether they have other open criminal court cases, notify the court system of their incarceration, and transport them to all required court appearances for such cases.[footnoteRef:7] In FY2023, DOC has $32,802,894 million budgeted for transportation, including staffing, vehicles, and maintenance costs, and the department’s transportation-related headcount is 344.[footnoteRef:8]  [7:  Local Law 178 of 2016 https://nyc.legistar1.com/nyc/attachments/1454fdc3-1394-463c-9e2d-bcf97c3647a4.pdf ]  [8:  FY2023 Executive Expense Budget https://www.nyc.gov/assets/omb/downloads/xlsx/exec0423/exec23-expense.xlsx ] 

Although the primary purpose of pretrial detention and monetary bail is to ensure individuals appear in court, the research into their effectiveness at preventing failure to appear is not conclusive.[footnoteRef:9] In 2019, 84 percent of individuals with summary arrests in New York City who were released pending trial made every scheduled pretrial court appearance, and 16 percent missed at least one.[footnoteRef:10] Data provided to the Council by DOC indicates that, from January to March 2023, approximately 85 percent of people in custody who were scheduled to appear in court made it to the courthouse.[footnoteRef:11] This suggests that individuals are about as likely to return to court if they are released pending trial, without the significant harms caused by even short stays in jail. [9:  Léon Digard and Elizabeth Swavola, “Justice Denied: The Harmful and Lasting Effects of Pretrial Detention,” Vera Institute of Justice, April 2019, https://www.vera.org/downloads/publications/Justice-Denied-Evidence-Brief.pdf ]  [10: New York City Criminal Justice Agency, 2019 Annual Report, https://www.nycja.org/assets/downloads/AR-2019.Final.6.28.21.pdf ]  [11:  DOC Physical Court Production Data, 2018-2023 provided to the Council] 

a. Population and Conditions in DOC Custody
DOC manages ten correctional facilities: eight on Rikers Island, a jail barge in the Bronx, and one hospital prison ward in Queens.[footnoteRef:12] As of May 3, 2023, there are 5,993 individuals in DOC custody, 87 percent of whom are being held pre-trial.[footnoteRef:13]  [12:  Id.]  [13:  NYC Open Data, Daily Inmates in Custody, https://data.cityofnewyork.us/Public-Safety/Daily-Inmates-In-Custody/7479-ugqb ] 

 
The average length of stay in DOC custody is significantly longer than the national average and has increased in recent years. Nationally, people stay in pre-trial custody for an average of 33 days.[footnoteRef:14] Between 2016 and 2022, the average length of stay at Rikers increased 89 percent, from 61.1 days to 115.3 days.[footnoteRef:15] Of the individuals with pending criminal charges in DOC custody on December 31, 2022, 14.8 percent had been held for 0 to 30 days, 20 percent for 31 to 90 days, 20 percent for 91 to 180 days, 20 percent for 181 to 365 days, and 25 percent had been held for over a year.[footnoteRef:16] Increased stays in custody come at significant expense to the City; according to the Office of the New York City Comptroller, the total daily cost per incarcerated person in DOC custody was $1,525 as of FY 2021.[footnoteRef:17] [14:  U.S. Department of Justice, Bureau of Justice Statistics, “Jail Inmates in 2021” https://bjs.ojp.gov/sites/g/files/xyckuh236/files/media/document/ji21st.pdf ]  [15:  Steve J. Martin, “Status Report of the Nunez Independent Monitor, New York City Department of Correction,” April 3, 2023]  [16:  Mayor’s Office of Criminal Justice, Local Law 86: Individuals in DOC Custody, Fourth Quarter 2022 https://criminaljustice.cityofnewyork.us/wp-content/uploads/2023/04/Local-Law-86-Individuals-in-DOC-Cusotody-Fourth-Quarter-2022.xlsx ]  [17:  Office of the New York City Comptroller, “NYC Department of Correction FYs 2011-21 Operating Expenditures, Jail Population, Cost Per Incarcerated Person, Staffing Ratios, Performance Measure Outcomes, and Overtime,” December 6, 2021, https://comptroller.nyc.gov/reports/nyc-department-of-correction/ ] 

[image: Table

Description automatically generated]
The City’s jail system has been criticized for being unsafe; in 2022 alone there were 19 in-custody deaths, a significant portion of which are suspected suicides and overdoses.[footnoteRef:18] While the use of force by DOC staff has decreased from its apex in 2021, it remains at an unacceptable level and rates of self-harm, slashings, and stabbings among people in custody are at historic highs as of April 2023.[footnoteRef:19] In response to violence and staffing shortages, DOC has been locking down housing units for longer durations and with greater frequency.[footnoteRef:20] DOC has been criticized for for having unreliable access to the most basic of services, such as food, showers and medical care, which in turn “leads to extraordinary frustration among those in custody which too often results in both staff’s use of force and interpersonal violence among those in custody.”[footnoteRef:21] Notwithstanding recent improvements, these issues have been compounded by a staffing crisis due to both attrition and large numbers of correction officers calling out sick.[footnoteRef:22] [18:  Board of Correction, “Third Report and Recommendations on 2022 Deaths in New York City Department of Correction Custody,” April 12, 2023, https://www.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/FINAL-Third-Report-and-Recommendations-on-2022-Deaths-in-DOC-Custody-and-CHS-response.pdf ]  [19:  Steve J. Martin, “Status Report of the Nunez Independent Monitor, New York City Department of Correction,” April 3, 2023]  [20:  Board of Correction, “Recent Trends in Lockdowns in New York City Department of Correction Facilities,” October 24, 2022, https://www.nyc.gov/assets/boc/downloads/pdf/Reports/BOC-Reports/Report-on-Recent-Trends-in-Lockdowns-October-2022.pdf ]  [21:  Steve J. Martin, “Status Report of the Nunez Independent Monitor, New York City Department of Correction, June 30, 2022, www.nyc.gov/assets/doc/downloads/pdf/Status-Report-06-30-22-As-Filed.pdf ]  [22:  Third Status Report on DOC’s Action Plan by the Nunez Independent Monitor] 

In 2015, DOC entered into a consent settlement in the case of Nunez vs. City of New York,[footnoteRef:23] a class action lawsuit regarding DOC’s excessive use of force against those in its custody. The settlement requires DOC to implement specific policies and practices and meet certain goals. A court-appointed monitor oversees the process. The Monitor assesses and reports on DOC’s progress in improving correctional practices. These periodic reports focus on qualitative and quantitative data, as well as compliance with the specific requirements in the settlement. These reports also provide insight into longstanding systemic problems in DOC and include recommendations on how to fix these problems.  [23:  No. 11 CIV. 5845 LTS JCF, 2013 WL 2149869 (S.D.N.Y. May 17, 2013).] 

In its April 3, 2023 status report, the Monitor reported that, while DOC has taken important initial steps to address operational problems, “the sheer number of incidents cannot begin to capture the real abject harm that occurs in this setting. These incidents can be described and reported in words, but it is almost impossible to understand how the current ‘predatory environment’ is experienced by the typical person in custody or staff member. The harm can be witnessed directly in the images from inside the jails—images of chaos, disorder, and sometimes serious injuries—which still belie the real fear felt by the participants, witnesses, and bystanders in real time.”[footnoteRef:24] [24:  Steve J. Martin, “Status Report of the Nunez Independent Monitor, New York City Department of Correction,” April 3, 2023] 

b. Court Production and the Plan to Close Rikers Island
In February 2016, former Speaker Mark-Viverito called for the creation of an independent commission to examine the feasibility of closing jails on Rikers Island.[footnoteRef:25] In April 2017, the Independent Commission on New York City Criminal Justice and Incarceration Reform, chaired by former New York State Chief Judge Jonathan Lippman, released a report that unanimously recommended closing all jails on Rikers Island. The Commission set forth a 10-year closure plan, including recommendations to reduce the jail population, build new jails, and reuse the land.[footnoteRef:26] In 2019, the Council approved a sweeping plan to close the Rikers Island jail complex and replace it with four smaller borough-based jails by 2026.[footnoteRef:27] In 2020, the City delayed the timeline for closing Rikers to August 2027.[footnoteRef:28] [25:  J. David Goodman.“Melissa Mark-Viverito, Council Speaker, Vows to Pursue New Criminal Justice Reforms.” The New York Times, 11 Feb 2016, https://www.nytimes.com/2016/02/12/nyregion/melissa-mark-viverito-council-speaker-vows-to-pursue-new-criminal-justice-reforms.html?_r=0 ]  [26:  Independent Commission on New York City Criminal Justice and Incarceration Reform. “A More Just New York City.” April 2017, https://static1.squarespace.com/static/5b6de4731aef1de914f43628/t/5b96c6f81ae6cf5e9c5f186d/1536607993842/Lippman%2BCommission%2BReport%2BFINAL%2BSingles.pdf ]  [27:  New York City Council Committee on Criminal Justice Hearing, October 16, 2019, https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=725953&GUID=B099EBDB-4572-4F41-B53B-F86E6052783E&Options=info|&Search= ]  [28:  Rachel Holliday Smith, “Manhattan Jail Design Forges Ahead Even as Plan to Replace Rikers is Delayed to 2027,” The City, October 19, 2020 https://www.thecity.nyc/2020/10/19/21524219/manhattan-jail-tombs-replace-rikers-delayed-nyc. ] 

In its report, the Commission highlighted the challenge and expense of transporting hundreds of individuals from Rikers Island to the courts each day. They posited that “borough-based jails, located near courthouses, would significantly reduce the time and resources needed to ferry individuals to and from the courts, lowering transportation costs, improving court production rates, and easing impact on inmates and staff.”[footnoteRef:29] [29:  Lippman Commission, p. 73] 

Ensuring individuals in DOC custody are present at court appearances, and therefore that cases move expeditiously, contributes to reducing the jail population—a key component of closing the Rikers Island jail complex, as the four borough-based jails that will replace the facility have a capacity of 3,300.[footnoteRef:30] At a Council hearing in December 2022, however, DOC Commissioner Molina stated that the jail population would be higher than 7,000 in less than two years, according to internal forecasts.[footnoteRef:31] Following that projection, Mayor Adams suggested the need for a “Plan B” in the event that the 3,300 capacity of the borough-based jails is insufficient to meet the needs of the city.[footnoteRef:32] Brendan McGuire, the Mayor’s chief counsel, is reportedly leading a “small working group” on this alternate plan.[footnoteRef:33]  [30:  A Roadmap to Closing Rikers, https://rikers.cityofnewyork.us/nyc-borough-based-jails/ ]  [31:  New York City Council Committee on Criminal Justice Hearing, October 16, 2019, https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=1052894&GUID=037A05BA-5BB7-474B-BDF0-9ED828851633&Options=info|&Search= ]  [32:  Reuven Blau, Haidee Chu, and Stephon Johnson, “City Hall Still Planning for Shutdown of Rikers Island Jails, But Is Mayor All-In?,” The City, December 29, 2022, https://www.thecity.nyc/2022/12/29/23529990/does-nyc-mayor-adams-support-rikers-shutdown ]  [33:  Matt Katz, “Rikers Island is supposed to close in 2027, so why is Mayor Adams talking about 'Plan B?',” Gothamist, January 16, 2023, https://gothamist.com/news/rikers-island-is-supposed-to-close-in-2027-so-why-is-mayor-adams-talking-about-plan-b ] 

c. Missed Court Appearances Have Significant Impacts 
While an individual’s length of stay in jail is influenced by a variety of factors—including the courts, prosecutors, defense counsel, DOC staff and people in custody themselves—when defendants miss court dates it results in postponed hearings and trials and longer than necessary stays in custody. Individuals who miss their grand jury date remain in jail even though there may not be enough evidence to bring them to trial. Individuals who miss court dates in which they would be diverted to mental health or substance use disorder treatment instead of jail may lose their spot in programs. At a March 8, 2022 Board of Corrections hearing, representatives of New York County Defender Services testified that at least one of their clients was missing a court appearance every week, significantly lengthening their stays in custody: “On January 7th, our client was not produced to court, an appearance that would have resulted in his immediate release, and thus his release was delayed by a week. From mid-January to early February, another client missed three court appearances in a row, delaying his release by an entire month.” 
Unnecessarily prolonged stays in custody can have harmful consequences for those incarcerated and their families. Pretrial detention predicts disciplinary issues at work due to missed shifts, loss of income or employment, weakened or lost relationships, and housing instability.[footnoteRef:34] Individuals in pretrial detention are more likely to be convicted and receive harsher sentences than those who spend the pretrial period outside of jail.[footnoteRef:35] [34:  Tiffany Bergin, René Ropac and Imani Randolph, “The Initial Collateral Consequences of Pretrial Detention,” New York City Criminal Justice Agency, September 27, 2022, https://www.nycja.org/publications/the-initial-collateral-consequences-of-pretrial-detention ]  [35:  Léon Digard and Elizabeth Swavola, “Justice Denied: The Harmful and Lasting Effects of Pretrial Detention,” Vera Institute of Justice, April 2019, https://www.vera.org/downloads/publications/Justice-Denied-Evidence-Brief.pdf ] 

III. Overview of DOC Court Production
a. DOC Court Production Procedures
DOC has a Transportation Unit comprised of 344 individuals.[footnoteRef:36] As of March 2024, the Transportation Division has a fleet of 626 vehicles including 71 transportation buses.[footnoteRef:37] One of the primary functions of this unit is the transportation of people in DOC custody to court, and DOC publishes a monthly number of “court appearances” on its website alongside other data..[footnoteRef:38] In response to a request for information from the Speaker of the Council, DOC described the following steps in the process:[footnoteRef:39]  [36:  Mayor’s Office of Management and Budget, Preliminary Budget for Fiscal Year 2024 Departmental Estimates, January 12, 2023, January 2023 Departmental Estimates, Fiscal Year 2023 - All Volumes (nyc.gov)]  [37:  Data provided to the Council by DOC in March 2023 ]  [38:  DOC data Dashboard - DOC (nyc.gov)]  [39:  Letter from Commissioner Louis Molina to Speaker Adrienne Adams, May 12, 2023] 

· The Office of Court Administration (OCA) maintains a court production dashboard that is shared with the Department. The dashboard has information related to each individual’s scheduled court location and part, priority production, and subsequent facility departure and arrival times. Both the Department and OCA update the dashboard with information respective to each agency. Additionally, the Department maintains an internal database with information related to court production, by borough and by case type (e.g., supreme court, criminal court, family court).
· DOC also maintains data related to production refusals that records refusals and refusal reasons, if stated, on an individualized level. Individuals can refuse to go to their scheduled court appearances for a variety of reasons, including due to being medically unfit (e.g., they have tested positive for COVID-19), religious observance, non-compliance, or other reasons. Other reasons include, but are not limited to: conflicting court appointments, priority medical appointments, facility-level incidents, etc.
· The OCA court production dashboard is updated daily by OCA such that the Department can produce a list from the dashboard of individuals scheduled for court the following day,
· Individuals who have a scheduled court appearance are woken up at 5am when lock-out begins and provided with a meal, and are escorted approximately 30 minutes later to a designated search area within the facility. Once they have been searched, individuals are escorted to the vehicle boarding area, and subsequently through the sally port and onto their assigned vehicle.
· Once each bus arrives at the designated court facility, individuals are escorted by Department staff off the bus, through the sally port, and to Department court holding pens to await transfer to OCA staff at the appropriate time for their scheduled appearance. At this point, individuals are considered to be “court ready” and their arrival time is recorded and they wait to be called for their scheduled court appearance.
b. Reasons for Failure to Produce Individuals to Court 
At the New York City Council budget hearing on March 23, 2023, DOC Commissioner Louis Molina was asked why DOC fails to produce individuals to their court appearances.[footnoteRef:40] He testified that in August 2022, DOC “had on average about 209 people refuse to go to court for a whole host of reasons” to “slow down the adjudication of the justice process,”[footnoteRef:41] and that, in “January this year, we had 873 defendants refuse to go to court. In February, we had 789.”[footnoteRef:42] Expressed in percentages, Commissioner Molina stated that, “in January of 2022, our overall court production was about 60 percent. We’ve raised that. We’re at between 88 and 90 percent now.”[footnoteRef:43] He also explained that DOC changed its policy from using force to compel such travel to recording those refusals on video.[footnoteRef:44] He added that “the numbers are up in totality significantly than where we were in January.”[footnoteRef:45] When New York City Council Speaker Adrienne Adams asked why individuals may refuse to go to court, Commissioner Molina explained, “Sometimes they may claim a religious exemption. Sometimes they may claim a medical issue. Sometimes they say that their lawyer told them they didn’t have to show up, so they’re not going to go, and sometimes they just refuse.”[footnoteRef:46]  [40:  New York City Council Budget Hearing Transcript, “Preliminary Budget Hearing - Criminal Justice,” March 23, 2023, at 116-18, 152-154, 172-75, https://legistar.council.nyc.gov/View.ashx?M=F&ID=11926401&GUID=0BEAB934-99DD-4460-B3C2-1879F37D6177. ]  [41:  Id. at 117.]  [42:  Id. at 118.]  [43:  Id. at 153. ]  [44:  Id. at 117-18.]  [45:  Id. at 118.]  [46:  Id.] 

According to Commissioner Molina, when a person in custody refuses to travel to court, an officer will record the refusal on a body-worn camera and provide the footage to the court so that a judge can issue a “securing-force” order.[footnoteRef:47] This order, when issued, allows an officer to use force if necessary to bring an individual to court for their adjudication process.[footnoteRef:48] Commissioner Molina testified that DOC has also “asked the state to sign executive orders to allow still for certain court processes to be videoed, to make sure that somebody could still go through that process” and that the agency has also been “having our workforce engage, supervisors engage with individuals that are refusing to try to gain their compliance to go to court.”[footnoteRef:49] [47:  New York City Council Budget Hearing Transcript, “Preliminary Budget Hearing - Criminal Justice,” March 23, 2023, at 116-18, 153-154, 173, https://legistar.council.nyc.gov/View.ashx?M=F&ID=11926401&GUID=0BEAB934-99DD-4460-B3C2-1879F37D6177.]  [48:  Id. at 153, 173.]  [49:  Id. at 173. ] 

There are many reasons detaineds individuals may decline to travel to court. As described in this report, the transportation process is lengthy and arduous, requiring individuals to wake up in the very early hours of the morning, get searched and sit on buses and in courthouse holding pens for hours. Individuals with Enhanced Restraint or RED ID status who are deemed a higher risk of violence are put in additional restraints such as side or rear cuffs, mitts, a waist chain, and leg irons when they travel to court.[footnoteRef:50]  [50:  NYC DOC, Handbook for Detained and Sentenced Individuals, Revised 12/19 https://www.nyc.gov/assets/doc/downloads/pdf/HB_ENG.pdf ] 

While there are surely some instances in which people in custody decline to travel to their court appearances, criminal defense attorneys challenge the validity of many refusals.[footnoteRef:51] Despite DOC’s supposed policy of documenting refusals with a signed form or videotaped statement, public defenders report that they are told their clients refused to come to court but the clients later say they were never offered a ride.[footnoteRef:52] In a May 2023 survey conducted by New York County Defender Services, 58 percent of their attorney respondents stated that, on at least one occasion in the past two months, a client disputed the DOC claim that they refused production for a court appearance.[footnoteRef:53] In the same survey, attorney respondents estimate that their clients dispute DOC’s claims that a client refused court production 62 percent of the time. There is no clear recourse for challenging invalid refusals, and defense attorneys currently have to submit a subpoena to obtain access to refusal videos. [51:  New York City Council Committee on Fire and Criminal Justice Services Hearing, December 5, 2016, https://legistar.council.nyc.gov/MeetingDetail.aspx?ID=589728&GUID=A9970797-3CE9-4E53-8C00-93CD9693D14B ]  [52:  Reuven Blau, “Justice Delayed: City Jail Staff Shortage Keeps Detainees From Getting to Court,” September 14, 2021, https://www.thecity.nyc/2021/9/14/22674823/nyc-rikers-jail-staff-shortage-keeps-detainees-from-court.]  [53:  New York County Defender Services Court Production Survey provided to the Council, May 24, 2023. ] 

Other stakeholders have reported additional reasons for delays or failures in court production. Public defenders report that they are told their clients are not on the “hot sheet” or “dashboard” for court production, even though their court date was included on the individual’s DOC “commit card” or documentation that includes their order(s) to appear in court.[footnoteRef:54] Former correction officials and attorneys have posited DOC staffing and staff management as potential factors.[footnoteRef:55] In 2021, Joe Russo, president of the Assistant Deputy Wardens/Deputy Wardens Association, attributed DOC’s failure to produce individuals to court to staff shortages. According to Russo, jail officials had to use the department’s centralized busing system to transport people in custody around Rikers Island or to the hospital instead of to court due to a lack of staff.[footnoteRef:56] Another contributor to the delays is that a “higher percentage of detainees are being transported via bus, because there are no longer jails in walking distance to the courthouses in Manhattan and Brooklyn, where people on trial or awaiting hearings were sometimes held. Those facilities were recently dismantled.”[footnoteRef:57]  [54:  Id. ]  [55:  Matt Katz, “1 in 4 people jailed in NYC are not being brought to court on time,” Gothamist, February 23, 2023, https://gothamist.com/news/1-in-4-people-jailed-in-nyc-are-not-being-brought-to-court-on-time.]  [56:  Reuven Blau, “Justice Delayed: City Jail Staff Shortage Keeps Detainees From Getting to Court,” September 14, 2021, https://www.thecity.nyc/2021/9/14/22674823/nyc-rikers-jail-staff-shortage-keeps-detainees-from-court.]  [57:  Id.] 

Moreover, even when people in custody are woken up before dawn and transported to one of the borough courthouses, they do not always make it to their trials or hearings because “they may be stuck waiting in a group holding cell at the courthouse and not transported to the single-room cell next to the courtroom.”[footnoteRef:58] As a result, even if a person in custody has made it to the court building, it might take several hours for them to be brought to the courtroom.[footnoteRef:59] [58:  Id.]  [59:  Id.] 

IV. Oversight & Investigations Division Fieldwork 
a. May 12, 2023
On May 12, 2023, Oversight and Investigations Division (OID) staff met DOC staff on Rikers Island for a step-by-step tour of DOC’s court transportation and production process of detained individuals to the Manhattan courthouse located at 100 Centre Street. 
At approximately 6:00 a.m., OID staff entered the George R. Vierno Center Jail (GRVC) and were informed by DOC staff that detained individuals had been awakened at 5:00 a.m. and were having breakfast before being transported to court. OID staff observed a number of people detained at GRVC being escorted from their housing units to the search area. We observed these detained individuals wearing different types of uniforms, which DOC staff informed us was due to varying levels of security required for each person. We also saw a detained person improperly wearing a mask fully underneath his chin, who claimed to have COVID-19. DOC staff informed this person that he would be taken to the jail’s medical clinic for a rapid COVID test before being transported to court. 
Prior to being transported from their housing units to the jail’s intake area, people in custody are strip-searched for contraband. The GRVC search area is a room with four chairs separated by thin curtain dividers where the searches are performed.[footnoteRef:60] There is also a metal-detecting chair called a “Boss chair”—named for its manufacturer—where detained individuals sit in order to determine if any metal has been hidden in a body cavity. DOC staff explained that, after searches are conducted, people in custody are then escorted to the jail’s intake area.  [60:  To protect the privacy of the people in custody, OID staff toured the search area when it was empty.] 

OID staff arrived at the GRVC intake area at approximately 6:15a.m. The intake area is an open area containing a large desk, computers, and cubbies for paper files, adjacent to several congregate holding pens, five of which are labeled with the names of New York City’s boroughs.[footnoteRef:61] The pens appeared dilapidated but not visibly dirty; one lacked a privacy divider shielding the toilet from view.[footnoteRef:62] [61:  DOC staff advised OID staff that, while being processed in the intake area, each person in custody is held in the pen bearing the name of the borough’s courthouse to which they are being transported, but the need to separate particular individuals for safety and security purposes overrides this.]  [62:  OID observed one person in custody request to be relocated to a more private holding cell so that he could use the bathroom; DOC complied with this request.] 

While in the GRVC intake area, OID staff observed a person in custody who DOC told us was refusing to go to court that day because of his religious observance. We watched him sign a DOC refusal form, but DOC did not video-record the exchange, advising us that they did not video-record refusals based on religious grounds. OID staff then reviewed the form, which included a checked box for religious observance refusal and was co-signed by a DOC witness, in addition to the DOC officer who prepared it. The only substantive description offered on the form was the word “Muslim,” which did not provide the judge or clerk scheduling the individual’s future court dates any specific days to avoid based on their religious observance. DOC then escorted the individual out of the intake area and presumably back to his housing unit.
While other people in custody were being processed through intake, OID staff exited through a secure door to the GRVC sally port—the secure, controlled entrance/exit where people in custody board DOC vehicles—and toured two unoccupied DOC buses.[footnoteRef:63] DOC transports people in custody using both buses and vans. DOC advised us that all transport vehicles are equipped with lights and sirens, which are used only during emergencies, not in routine trips between jails and courthouses. DOC also advised us that only some of the buses have Genetc video surveillance cameras. As a result, body-worn cameras (“BwC”) document non-Genetc bus rides, but we were informed at the GRVC staff at the sally port that BwC were not required to be turned on for the duration of a bus ride.[footnoteRef:64]  [63:  A “category” bus is fully compartmentalized into cages with one seat or two seats, with a capacity to transport 20 people in custody. A DOC bus for the general population seats 20 detained individuals in rows of seats, and an additional eight in cages.]  [64:  Notably, we were later informed by DOC that all staff activate their BwCs when escorting people in custody. It is unclear to OID staff from our May 2023 fieldwork which statement by DOC is accurate. ] 

Each bus is staffed by a driver with a commercial driver’s license[footnoteRef:65] and a “recorder” who carries the bus’s manifest. DOC stated that the manifests are created by Transportation Division officers (“sheeters”) the previous night between midnight and 5:00 a.m. but may be modified to add a person in custody who is ready to be transported earlier than expected, or to move a delayed individual to a later bus. The recorder also carries each detained person’s paperwork, which had been carried by the escorting DOC staff from the housing unit to the intake area. This packet “follows” the person at all times until their return to Rikers. [65:  DOC staff stated that it offers Commercial Driver’s Courses for Correction Officers, although it would be helpful if more such courses were offered in order to prevent any potential DOC bus driver shortages. ] 

The packet, which is commonly referred to as a person in custody’s “commit card” or “card,” contains documentation of an individual’s case, including the order(s) to appear in court and information about their DOC custodial status and security classification. DOC explained that unless a person is categorized as needing “enhanced restraint,” they are secured to another person in custody when being transported. The card has a sticker on its front with a barcode to facilitate data entry.
After people in custody are processed through GRVC’s intake area, they are escorted onto a bus or a van. DOC claimed that no detained individuals are secured to any fixtures of a vehicle. When DOC determines that a bus or van is ready, the driver radios a dispatcher[footnoteRef:66] who then inputs the vehicle’s departure time from GRVC into the OCA-DOC Dashboard (the “Dashboard”), a case-management database created by the Office of Court Administration (OCA) into which DOC inputs certain data. The departure time of each person in custody may then be viewed on the Dashboard by judges and court staff, and also by DOC staff, some of whom monitor the Dashboard in real-time at each courthouse and, on Rikers, in the dispatchers’ office and in a single warden’s office. [66:  DOC stated that the Transportation Division assigns a dispatcher daily for each borough. ] 

OID staff departed Rikers in a (non-custodial) DOC van just after 7:00 a.m., ahead of a van transporting the only three people in custody set to travel from GRVC to the Manhattan courthouse.[footnoteRef:67] Frequently slowed and stopped by traffic on the Brooklyn-Queens Expressway, our DOC van arrived at the Manhattan courthouse approximately one hour after we departed Rikers. At the courthouse, a DOC bus or van enters the courthouse sally port for detained individuals to disembark. DOC advised that the sally port may fit six buses or vans, but that construction related to the Borough-Based Jails Program (BBJ Program) would close this sally port, and the planned temporary sally port would only fit one bus or van at a time.[footnoteRef:68]  [67:  DOC stated that Fridays generally have fewer court appearances than other days. On the date of OID’s tour, 53 people in custody were due in the Manhattan courthouse from all DOC facilities, and 336 were due in all courthouses.]  [68:  DOC further advised that this was already the case at the Queens Criminal Courthouse. As detailed below, OID visited the Queens courthouse on May 18, 2023 to observe its sally port. ] 

Upon arrival, OID staff observed the DOC van with the three people in custody with which DOC had coordinated our travel time. We observed one individual being escorted off the van and out of the sally port toward the Manhattan courthouse intake area. This person in custody was the same individual who claimed he had COVID, so it appeared to us that DOC was able to get him a rapid test, obtain the result, and produce them to the courthouse without significant delay. 
The Manhattan courthouse intake area has congregate holding pens. DOC advised us that they have a capacity of approximately 150 individuals. OID did not have an opportunity to inspect the pens’ conditions, but all DOC areas of the courthouse appeared dilapidated. DOC staff did call our attention to the presence of the overdose medication Narcan in the intake area.
When detained individuals are processed at the Manhattan courthouse intake area, the barcode on their cards are scanned, uploading an “arrival time” into the Dashboard. As such, the arrival time that DOC enters into the Dashboard only reflects a detained person’s arrival at a courthouse, but it does not mean that they arrived at a courtroom for their scheduled court appearance. 
The Manhattan courthouse contains the Criminal Courts on the 3rd floor and the Supreme Court, Criminal Term parts on the 12th floor. DOC maintains smaller groups of congregate pens closer to the courtrooms. OID observed these smaller pens and saw a refrigerator with lunches for people in custody, a small desk, and a locked gate on a stairwell that forms the border between DOC’s and OCA’s parts of the courthouse (this border varies in each courthouse). DOC advised us that, at the small desk, its staff keeps a paper logbook of each detained person’s transfer across the “border” from DOC to OCA custody. From there, a court officer produces a detained person to a courtroom. 
At the conclusion of OID’s tour, DOC insisted, “We are not the cause of any delays” and assured us that DOC had sufficient staff to produce all people in custody to all courthouses. But each of the numerous steps we observed in a detained person’s journey—from the 6:00 a.m. departure from a jail’s housing unit to the eventual arrival at a courtroom—is vulnerable to significant delays from traffic, refusals by people in custody to proceed to court (for any number of reasons), potential altercations, medical complaints, or other causes. 
b. May 18, 2023
On May 18, 2023, OID staff conducted fieldwork outside the Queens courthouse located at 125-01 Queens Boulevard in Kew Gardens. 
From approximately 8:00 a.m. to 11:00 a.m., OID staff observed from the street the entry and exit of nine vehicles – eight DOC and one ACS – at the Queens courthouse sally port. Early in the morning, wait times to enter the sally port were short (i.e., no more than seven minutes). At approximately 9:25 a.m., however, a line of vehicles began to form, with one vehicle occupying the sally port, a second vehicle waiting in the driveway of the sally port, and a third vehicle double-parked on the street adjacent to the Queens courthouse sally port. Thereafter, from approximately 9:45 a.m. to 10:45 a.m., there was a consistent line of two waiting vehicles, each delayed approximately 25 minutes due to the Queens courthouse sally port only being able to accommodate one vehicle at a time.
As detailed above, this lack of space to accommodate vehicles in courthouse sally ports may cause significant DOC court transportation delays going forward.
c. OID Fieldwork Findings
	Based on OID’s May 2023 fieldwork, we make the following findings regarding DOC’s transportation of detained individuals to court:
1. As noted above, the numerous steps and time needed to transport detained people from jails to courthouses means that each and every step in the process presents an opportunity for significant disruption or delay.
2. The longer the journey is for people in custody—resulting in detained individuals spending more time in restraints on a bus and in courtroom pens—the more likely it is that they may refuse to undertake it. 
3. As detailed above, DOC should offer enough commercial driver’s license courses to its staff in order to ensure a sufficient number of qualified DOC transport officers.
4. Although DOC staff claims to know where each person in custody is at all times, only departures from jail sally ports and arrivals at courthouse intake areas are recorded in the OCA-DOC Dashboard. Installing more barcode scanners within the courthouses (for example, at each transfer point from DOC to OCA custody and vice-versa, as well as in courtrooms) may improve coordination and provide more accurate information throughout DOC’s transportation process. In particular, scanners in courtrooms may enable OCA and DOC staff to more accurately calculate the success rate for production of people in custody to their court appearances rather than simply documenting that they arrived at a courthouse.
5. Furthermore, the Dashboard is only accessible to DOC staff in two offices on Rikers and at one location in each courthouse. No one other than OCA and DOC staff has direct access to the Dashboard. Defense counsel, however, also need to know when their in-custody clients have arrived in the courthouse and where they are within the courthouse. Importantly, OCA advised Council staff that, later this year, it plans to provide defense counsel with limited access to the Dashboard, which if and when it occurs would be a significant improvement and bring greater transparency to the transportation process. 
6. DOC should consider creating a plan to mitigate the impact of the BBJ Program’s construction process on its transportation of people in custody to courthouses. If the status quo is maintained, then DOC’s success rate for the production of detained people may be significantly impacted, as its vehicles line-up outside courthouse sally ports that only have space for one vehicle at a time.
7. Ultimately, the current distance from Rikers Island to the courthouses in all five boroughs, and the early morning rush-hour traffic on the roads between the jail and the courthouses limits DOC’s ability to achieve its core mission: to transport all people in custody to their court appearance in a timely manner. 
V. Data Issues & Concerns 
In addition to all of the court production issues described above, the Council encountered significant issues securing reliable data on the transportation of people in custody to their court appearances. 
a. Information Gaps
As Commissioner Molina said at the March 2023 budget hearings, the DOC’s MMR metric for “on-trial individuals in custody delivered to court on-time" do not include those defendants who refuse to travel to court. It only covers defendants on-trial who appear, and measures whether they were on time or late.[footnoteRef:69] [69:  Testimony of Department of Corrections Commissioner Louis Molina, Preliminary Budget Hearing – Criminal Justice, March 23, 2023The New York City Council - File #: T2023-3012 (nyc.gov)] 

Additionally, data provided by OCA from the OCA-DOC Dashboard is not comprehensive. The court system has data on the number of successful departures from jails to courthouses, but this only indicates that defendants arrived at the courthouse – not whether they actually made it to their proceeding. While presumably the vast majority of defendants who arrive at court buildings attend their appearances, some may not. Likewise, while the court system does provide data on refusals by detained individuals to attend court dates in addition to successful departures from jails to courts, those two figures do not add up to 100 percent of people in custody requested to appear each month. The uncounted individuals from some city jails account for nearly 20 percent.[footnoteRef:70] [70:  ] 

Defendants’ attorneys have raised concerns about the certitude of refusals, and say they have difficulty getting access to the refusal videos DOC says are created for each person in custody who declines to appear. Commissioner Molina’s response to questions from Speaker Adams notes that the videos are available to judges upon request, but does not mention whether attorneys can access these materials.
b. Discrepancies Between Data from Different Sources
Data on production of defendants to court varies depending on the source. DOC shows a consistently higher percentage of defendants “produced” than the number “arrived” from the OCA-DOC Dashboard[footnoteRef:71]. OCA consistently shows a lower percentage of people in custody successfully make it from jail to the courthouse intake than DOC. In some months, the two numbers are more than twenty percentage points apart. It is unclear what accounts for the difference. [71:  As discussed above, this number reflects DOC’s scanning of a detained person’s bar code in the courthouse intake and was provided to the Committees by OCA] 

[image: ]
V. Legislative Analysis 
Preconsidered Int. No. (Rivera and Brewer) would amend the administrative code of the city of New York, in relation to recording alleged refusals to attend court appearances, the appointment of a court production liaison, and reporting on court appearance transportation.
Ths legislation would amend section 9-146 of the Administrative Code by adding new subdivisions d, e, and f. Pursuant to new subdivisions, the Department would be required to record, via body-worn or handheld camera, video, including audio, of all interactions between incarcerated individuals and correction officers in which an incarcerated individual allegedly refuses to attend a court appearance and shall maintain a database with the video files. The Commissioner will also be required to appoint a court production liaison who’s duties will include; 1) establishing a system at each housing facility to resolve complaints related to court production from judges, district attorneys, and incarcerated individual’s defense attorneys, 2) ensuring compliance with the video recording requirements of this legislation, 3) establishing and maintaining the database required by this legislation,  4) providing, upon receipt of a signed written request from an incarcerated individual’s defense attorney, the video file of an alleged refusal to attend a court appearance to that incarcerated individual and their defense attorney within 7 business days, and 5) making recommendations to the Commissioner with respect to how court production can be improved. 
In addition, pursuant to subdivision f, the Commissioner must post a monthy report on the Department’s website that will include, 1) the number of incarcerated individuals with a scheduled court appearance in the previous month, disaggregated by housing facility, venue of the scheduled court appearance, and whether the individual was delivered to court prior to the time of their scheduled appearance, 2) the number of incarcerated individuals with a scheduled court appearance in the previous month who were not delivered to court prior to the time of time of their scheduled appearance, disaggregated by housing facility, venue of the scheduled court appearance, and whether the department alleges that the individual refused to attend the court appearance, and 3) the number of incarcerated individuals with a scheduled court appearance in the previous month who were not delivered to court prior to the time of their scheduled appearance who the department alleges refused to attend the court appearance, disaggregated by housing facility, venue of the scheduled court appearance, and whether the alleged refusal was recorded on video.
This local law would take effect immediately. 

Preconsidered Int. No. 

By Council Members Rivera and Brewer

..Title
A Local Law to amend the administrative code of the city of New York, in relation to recording alleged refusals to attend court appearances, the appointment of a court production liaison, and reporting on court appearance transportation
..Body

Be it enacted by the Council as follows:
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            Section 1. Section 9-146 of the administrative code of the city of New York is amended by adding new subdivisions d, e, and f to read as follows:
	d. The department shall record, via body-worn or handheld camera, video, including audio, of all interactions between incarcerated individuals and correction officers in which an incarcerated individual allegedly refuses to attend a court appearance and shall maintain a database with the video files created pursuant to this subdivision.
e. The commissioner shall appoint a court production liaison within the department. The commissioner shall post the court production liaison’s email address and telephone number on the department’s website. The court production liaison shall:
1. Establish a system at each housing facility to resolve complaints related to court production from judges, district attorneys, and incarcerated individual’s defense attorneys;
2. Ensure compliance with the video recording requirement pursuant to subdivision d of this section;
3. Establish and maintain the database required pursuant to subdivision d of this section; 
4. Upon receipt of a signed written request from an incarcerated individual’s defense attorney, provide the video file of an alleged refusal to attend a court appearance to that incarcerated individual and their defense attorney within 7 business days; and
5. Make recommendations to the commissioner with respect to how court production can be improved.
f. No later than 30 days after the effective date of the local law that added this section, and monthly thereafter, the commissioner, in consultation with the relevant agencies, shall submit to the mayor and the speaker of the council and shall post conspicuously on the department’s website a report on court production. Such report shall include, but need not be limited to:
1. The number of incarcerated individuals with a scheduled court appearance in the previous month, disaggregated by housing facility, venue of the scheduled court appearance, and whether the individual was delivered to court prior to the time of their scheduled appearance;
2. The number of incarcerated individuals with a scheduled court appearance in the previous month who were not delivered to court prior to the time of time of their scheduled appearance, disaggregated by housing facility, venue of the scheduled court appearance, and whether the department alleges that the individual refused to attend the court appearance; and
3. The number of incarcerated individuals with a scheduled court appearance in the previous month who were not delivered to court prior to the time of their scheduled appearance who the department alleges refused to attend the court appearance, disaggregated by housing facility, venue of the scheduled court appearance, and whether the alleged refusal was recorded on video.
§ 2. This local law takes effect immediately
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Individuals in DOC Custody by Status, May 22, 2023

Number	
People Detained Pretrial	People Serving a City Sentence	People Detained with an Open Case 	&	 a Violation of Parole or Probation Warrant	People Awaiting Transfer to State Prison	People Detained and Newly Sentenced to State Prison	People Serving a City Sentence with a a Violation of Parole or Probation Warrant	People Detained for a Technical Parole Violation	People Held as a State Prisoner by Court Order	5272	459	166	109	40	6	5	2	
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Proportion of People In Custody for More than One Year, 20162022
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Note: Number of peaple in custody for more than one year is as of the end of each calendar year.
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Inmate Production by Month 2022-23
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