[bookmark: _GoBack]Committee on Public Housing
Audrey Son, Senior Legislative Counsel
Jose Conde, Senior Policy Analyst
Ricky Chawla, Senior Policy Analyst

Committee on Contracts
Alex R. Paulenoff, Senior Legislative Counsel
Alex Yablon, Policy Analyst




[image: ]
THE NEW YORK CITY COUNCIL
Andrea Vazquez, Legislative Director

Briefing Paper of the Infrastructure and Governmental Affairs Divisions
Brad Reid, Deputy Director, Infrastructure Division
Rachel Cordero, Deputy Director, Governmental Affairs Division

Committee on Public Housing
Hon. Alexa Avilés, Chair

Committee on Contracts
Hon. Julie Won, Chair


September 20, 2022


Oversight:		Examining NYCHA’s Contracting and Hiring Processes
17

I. Introduction

On September 20, 2022, the Committee on Public Housing, chaired by Council Member Alexa Avilés, and the Committee on Contracts, chaired by Council Member Julie Won, will hold a joint oversight hearing entitled “Examining NYCHA’s Contracting and Hiring Processes.” Those invited to testify include the New York City Housing Authority (“NYCHA”), the Mayor’s Office of Contract Services (“MOCS”), and interested members of the public, including public housing advocates and residents.

II. Background on NYCHA
Former New York City (“City”) Mayor Fiorello La Guardia created NYCHA in 1934 by replacing dilapidated tenements using funds from The New Deal,[footnoteRef:2] three years before the Housing Act of 1937 established public housing nationwide.[footnoteRef:3] NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Great Depression, and (2) to bolster the lagging economy by creating jobs for building trades.[footnoteRef:4] Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.[footnoteRef:5] Currently, NYCHA has 335 developments, with 177,569 units that are home to 525,686 authorized residents through public housing, the Housing Choice Voucher program created by the United States Housing and Community Development Act of 1978 (“Section 8”), and NYCHA’s implementation of the federal Rental Assistance Demonstration (“RAD”) program.[footnoteRef:6] [2:  Ferre-Sadurni, Luis, “The Rise and Fall of New York Public Housing: An Oral History,” The New York Times, available at https://www.nytimes.com/interactive/2018/06/25/nyregion/new-york-city-public-housing-history.html.]  [3:  Housing Act of 1937, available at https://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/pdf/USCODE-2009-title42-chap8.pdf.]  [4:  Marcuse, 353-54; J.A. Stoloff, A Brief History of Public Housing, Paper presented at August 14 meeting of the American Sociological Association, at 3 (2004).]  [5:  Marcuse, 354; Stoloff, 1; see also Judith D. Feins, et al., Revised Methods of Providing Federal Funds for Public Housing Agencies, US Department of Housing and Urban Development, at 9 (1994).]  [6:  See NYCHA 2022 Fact Sheet, available at https://www1.nyc.gov/assets/nycha/downloads/pdf/NYCHA_Fact_Sheet_2022.pdf ] 

NYCHA is a public housing agency (“PHA”), which is any state or local governmental entity, or its agency or instrumentality, “authorized to engage or assist in the development or operation of low-income housing” under the United States Housing Act of 1937.[footnoteRef:7] While PHAs own public housing projects, the federal government provides crucial financial support for the development and operation of such projects. The federal government funds public housing through two main streams: (1) the Public Housing Operating Fund, which is intended to cover the gap between the rents that public housing tenants pay and the developments’ operating costs (e.g., maintenance and security); and (2) the Public Housing Capital Fund, which funds renovation of developments and replacement of items such as appliances and heating and cooling equipment.[footnoteRef:8] [7:  24 CFR § 5.100.]  [8:  See Center on Budget and Policy Priorities, Policy Basics: Public Housing (June 2, 2021), available at https://www.cbpp.org/sites/default/files/atoms/files/policybasics-housing.pdf (last accessed on Sept. 9, 2022).] 

PHAs across the United States have been struggling to find ways to address the significant backlog in maintenance, repairs, and programming due to a significant loss of funding. Every five years, NYCHA conducts a Physical Needs Assessment (“PNA”) to evaluate short-term and long-term capital needs.[footnoteRef:9] In its most recent PNA, conducted in 2017, NYCHA reported capital repair needs of $31.8 billion over five years and $45.2 billion over 20 years.[footnoteRef:10] For the past few decades, NYCHA has been underfunded. Since 2000, like many PHAs, NYCHA has received a federal operating subsidy below the amount it was eligible for under the formula set by the United States Department of Housing and Urban Development (“HUD”), a subsidy amount insufficient to cover expenses.[footnoteRef:11] According to a 2022 report by Human Rights Watch, from 2002 to 2017, the City’s capital support for NYCHA totaled around $586 million, which is a small amount compared to the amount the City spent during that period to preserve and create affordable housing through private sector initiatives often aimed at those with higher incomes than public housing residents.[footnoteRef:12]  [9:  See STV AECOM PNA – A Joint Venture, Physical Needs Assessment 2017 Prepared for New York City Housing Authority (March 25, 2018), available at https://www1.nyc.gov/assets/nycha/downloads/pdf/PNA%202017.pdf (last accessed on Sept. 9, 2022).]  [10:  See id.]  [11:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, (Jan. 27, 2022) available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [12:  Id.] 

In order to meet its unmet capital needs, NYCHA has sought to stabilize its financial position by privatizing and redeveloping a portion of its portfolio. One of the programs NYCHA utilizes to do so is RAD. In 2011, HUD created RAD to enable PHAs to preserve and improve public housing properties.[footnoteRef:13] RAD allows for the conversion of public housing that relies on funding authorized by Section 9 of the United States Housing Act of 1937 (“Section 9”), which is the current operating funding source for traditional public housing, to public housing that relies on project-based Section 8 rental housing assistance.[footnoteRef:14] Section 8 authorizes both the tenant-based and project-based payment of rental housing assistance, often to private landlords.[footnoteRef:15] Conversion from Section 9 to Section 8 enables PHAs to leverage both public and private debt to finance improvements and repairs to their developments.[footnoteRef:16] [13:  U.S. HUD, Rental Assistance Demonstration (RAD), https://www.hud.gov/RAD (last accessed Sept. 13, 2022).]  [14:  Id.; see also HUD Exchange, Rental Assistance Demonstration (RAD), https://www.hudexchange.info/programs/rad/ (last accessed Sept. 13, 2022).]  [15:  See id.; see also Community Service Society et al., Resident Handbook: A Guide to NYCHA RAD Conversion, (March 2018), available at https://smhttp-ssl-58547.nexcesscdn.net/nycss/images/uploads/pubs/RADHandbook1.pdf .]  [16:  Community Service Society et al., Resident Handbook: A Guide to NYCHA RAD Conversion, 6 (March 2018), available at https://smhttp-ssl-58547.nexcesscdn.net/nycss/images/uploads/pubs/RADHandbook1.pdf.] 

III. The City’s Procurement Process
The City is one of the largest contracting entities in the United States.[footnoteRef:17] In Fiscal Year (“FY”) 2021, the City purchased $30.4 billion worth of goods and services through over 95,000 transactions.[footnoteRef:18] By contracting with businesses and nonprofit organizations, the City is able to provide human services to New Yorkers in need and help to maintain the City’s infrastructure and the operations of government.[footnoteRef:19] [17:  Agency Procurement Indicators Report Fiscal Year 2021, available at https://www1.nyc.gov/site/mocs/reporting/citywide-indicators/how-the-city-spends-its-money.page ]  [18:  See id.]  [19:  See id.] 

There are several steps agencies and vendors must undergo before a contract can be finalized, depending on the method used. The Procurement Policy Board (“PPB”) issues rules and guidelines to “simplify, clarify, and modernize the law” governing the City’s procurement process and the different methods of purchasing goods and services that must be followed.[footnoteRef:20]  [20:  See “Procurement Policy Board Rules,” available at https://www1.nyc.gov/site/mocs/legal-forms/procurement-policy-board-ppb-rules.page.] 

In FY 2021, 40.9% of the total value of new contract awards ($8.84 billion) was procured via competitive sealed bidding and proposals,[footnoteRef:21] but 95% of the total number of the City’s new contract awards (over 82,500 contracts) was procured via contracts under the micro-purchase or small purchase thresholds.[footnoteRef:22] Procuring goods and services through micro-purchases (less than $35,000 for construction services contracts, less than $20,000 for all other contracts) and small purchases (between the micro-purchase threshold and $100,000 or $500,000 for certified Minority and Women-owned Business Enterprise (“M/WBE”) vendors) typically allows government agencies more flexibility and involves fewer constraints compared to other methods of procurement.[footnoteRef:23] For micro-purchases, agencies are not required to use competitive sealed bidding (which requires a blind collection of bids in order to select the lowest responsible bidder); rather, when selecting a vendor in such cases, agencies need only demonstrate that such purchases are “reasonable” and “distributed appropriately among responsible vendors, including M/WBE vendors.”[footnoteRef:24] For procurements under the small purchase threshold, the PPB rules require agencies to solicit vendors from a prequalified list (“PQL”),[footnoteRef:25] but they do not need to be awarded to the lowest responsible bidder as is the case with general agency contracts, pursuant to New York State procurement law.[footnoteRef:26]  [21:  See “Procurement by Method” available at https://www1.nyc.gov/site/mocs/reporting/citywide-indicators/procurement-method.page.]  [22:  See id.]  [23:  See N.Y. City Charter § 314; see also, N.Y. City Rules. Tit. 9 § 3-08]  [24:  See N.Y. City Rules. Tit. 9 § 3-08]  [25:  See id.]  [26:  See, e.g. N.Y. Gen. Mun. § 103.] 

Aside from NYCHA’s contracts, the City’s largest contracts during Fiscal Year 2022 (“FY 22”) were with the MTA for bus service ($7.2 billion), the New York Power Authority ($6.7 billion), New York City School Support Services ($6.4 billion), New York State Energy ($6 billion), and Covanta Sustainable Solutions ($2.9 billion).[footnoteRef:27] [27:  See NYC Comptroller Brad Lander, “Checkbook NYC – Citywide All Agencies” available at https://www.checkbooknyc.com/spending_landing/yeartype/B/year/123.] 

IV. NYCHA’s Procurement Process
NYCHA has its own procurement policy, separate and distinct from the general City procurement process described above. These policies are subject to federal, state, and local laws. 
A. HUD Procurement Rules
NYCHA is required to comply with HUD’s procurement regulations.[footnoteRef:28] To this end, HUD has developed a Procurement Handbook for Public Housing Agencies (“Handbook”),[footnoteRef:29] which sets forth both required and recommended procurement practices applicable to PHAs. The Handbook applies to all PHA procurement actions using federal program grant funds,[footnoteRef:30] and requires all PHAs to establish and follow a written procurement policy that is consistent with applicable federal rules.[footnoteRef:31] HUD and the Comptroller General of the United States retain the right to audit all books, documents, papers, and records of PHAs that are pertinent to financial assistance provided by HUD.[footnoteRef:32] [28:  See 24 CFR Part 85, Uniform Administrative Requirements for Grants and Cooperative Agreements to State, Local and Federal Recognized Indian Tribal Governments.]  [29:  See HUD, Procurement Handbook for Public Housing Agencies, March 2, 2007, available at https://www.hud.gov/sites/documents/DOC_10725.PDF (hereinafter, “Handbook”).]  [30:  See Handbook at 1-1. This paper incorporates information from both 2 CFR Part 200 and the HUD Procurement Handbook for Public Housing Agencies, although we anticipate that the Handbook will be amended once HUD revises 24 CFR Part 85.]  [31:  See id. at 2-1.]  [32:  See id. at 3-3.] 

Generally, the dollar amount of a contract determines the procedures that a PHA must follow. According to the Handbook, small purchase procedures are a simplified method for acquiring supplies, materials, and services (including professional and construction) that do not exceed the PHA’s small purchase threshold.[footnoteRef:33] PHAs are required to establish the dollar threshold for small purchases in their written procurement policy,[footnoteRef:34] but the threshold may not exceed the federal small purchase threshold of $250,000,[footnoteRef:35] or any lower dollar value set by the state or locality having jurisdiction over the PHA.[footnoteRef:36] According to the Handbook, PHAs are prohibited from breaking up purchases into multiple smaller purchases below the small purchase threshold in order to utilize the less restrictive small purchase procedures (this practice is commonly referred to as “bid splitting” or “unbundling”).[footnoteRef:37] However, larger purchases may be broken into smaller ones to afford small and minority businesses the opportunity to participate in the PHA’s procurements.[footnoteRef:38] [33:  See id. at 5-1.]  [34:  See id.]  [35:  See 2 CFR § Part 200, Appendix II. Although the Handbook states that the Federal small purchase threshold is currently $100,000, because this figure is superseded by 2 CFR Part 200, the applicable small purchase threshold is currently $250,000.]  [36:  See Handbook at 5-1.]  [37:  See id.]  [38:  See id.] 

Within the small purchase threshold, there is also a micro-purchase threshold of up to $10,000.[footnoteRef:39] PHAs may award micro-purchases without soliciting competitive quotations if the designated Contracting Officer[footnoteRef:40] considers the price reasonable.[footnoteRef:41] To the extent practicable, the PHA is required to distribute micro-purchases “equitably among qualified vendors.”[footnoteRef:42]  [39:  See 2 CFR § 200.67.]  [40:  The Contracting Officer is defined in the Handbook as: “The Executive Director or an official authorized by the Executive Director to enter into and/or administer contracts and make related determinations and findings. For the purpose of this handbook, the term includes any PHA employee designated and authorized to perform the duties of a Contracting Officer.” See Handbook at 1-6.]  [41:  See id. at 5-1; see also 2 CFR § 200.320.]  [42:  Id; see also 2 CFR § 200.320.] 

For small purchases above the micro-purchase threshold but below $250,000, the PHA is required to solicit price quotations from an adequate number of qualified sources, generally defined in the Handbook as not less than three.[footnoteRef:43] Quotations for small purchases may be obtained in writing, orally, or through electronic means.[footnoteRef:44] According to the Handbook, prior to making a small purchase award, the Contracting Officer must determine that the proposed price is fair and reasonable.[footnoteRef:45] Additionally, HUD requires PHAs to make awards only to responsible contractors possessing the ability to perform successfully under the terms and conditions of the proposed procurement.[footnoteRef:46] The Handbook defines a responsible bidder as: [43:  See id; see also 2 CFR § 200.320.]  [44:  See id. at 5-2.]  [45:  See id.]  [46:  See id. at 5-3.] 

A bidder who is able to comply with the required or proposed delivery or performance schedule; has a satisfactory performance record; has a satisfactory record of integrity and business ethics; has the necessary organization, experience, accounting and operational controls, and technical skills, or the ability to obtain them; has the necessary production, construction, and technical equipment and facilities, or the ability to obtain them; and is otherwise qualified and eligible to receive an award under applicable las and regulations, including the fact that the bidder is not suspended, debarred or under a HUD-imposed Limited Denial of Participation.[footnoteRef:47] [47:  Id. at 1-8.] 

For small purchases, the Contracting Officer has broad latitude in evaluating contractor responsibility, including through the use of personal knowledge of or past experience with the vendor.[footnoteRef:48] [48:  See id.] 

For all PHA contracts above the small purchase threshold, HUD requires competitive procurements through sealed bids or by requesting competitive proposals.[footnoteRef:49] Under sealed bids, the PHA public solicits bids and a firm fixed-price contract is awarded to the responsible bidder whose bid, conforming with all the material terms and conditions of the invitation for bids, is the lowest in price.[footnoteRef:50] Sealed bidding is the preferred method for procuring construction, supply, and non-complex service contracts, but PHAs may also use competitive proposals for construction contracts.[footnoteRef:51] [49:  See id. at 6-1; see also 2 CFR § 200.320.]  [50:  See id.]  [51:  See id. at 6-1.] 

Unlike sealed bidding, the competitive proposal[footnoteRef:52] process awards contracts on the basis of the proposal that represents the best overall value to the PHA, considering price and other factors, such as technical expertise, past experience, and quality of proposed staffing.[footnoteRef:53] Generally, the competitive proposal process is used when the contract requirements cannot be described specifically enough to permit the use of sealed bidding, the nature of the requirements are such that the PHA needs to evaluate more than just price, or the requirements lend themselves to different approaches to completing the work.[footnoteRef:54] The evaluation of proposals is based on the evaluation factors set forth in the proposals.[footnoteRef:55] Unlike sealed bids, which are opened publicly, the results of competitive proposal evaluation may or may not be disclosed, depending on state and local law.[footnoteRef:56] After all the proposals are evaluated, the Contracting Officer is required to determine which proposals are actually in the competitive range, meaning they have a reasonable chance of being selected for the award given their technical evaluation results and proposed price, and to classify competitive range proposals as “acceptable,” “potentially acceptable,” or “unacceptable.”[footnoteRef:57] After the range of competitive proposals is determined, the PHA then enters negotiations with the offerors to revise their proposals.[footnoteRef:58] After negotiations are complete, the Contracting Officer is required to invite the offerors to submit their best and final offers, which are then re-evaluated.[footnoteRef:59] The contract is awarded in accordance with the terms of the solicitation, based on both price and technical merit of the proposal, and only to offerors who have been determined to be responsible contractors.[footnoteRef:60] [52:  There are two types of competitive proposals – Request for Proposals (RFPs) and Requests for Qualifications (RFQs).]  [53:  See id. at 7-1.]  [54:  See id.]  [55:  See id. at 7-5.]  [56:  See id.]  [57:  Id. at 7-7.]  [58:  See id. At 7-8.]  [59:  See id. At 7-9.]  [60:  See id.] 

For construction contracts, specifically, once the contract has been awarded, a pre-construction and safety conference is held, and the PHA then issues a Notice to Proceed to the contractor stating the starting and completion dates.[footnoteRef:61] After the work begins, the PHA is required to meet with the architect and contractor on a regular basis (usually weekly for large or complex projects) to discuss work progress, payments, any problems or deficiencies, overdue reports, and the construction schedule.[footnoteRef:62] After construction is complete, the PHA must conduct a final inspection.[footnoteRef:63] HUD requires the warranty period for all construction work to be at least 365 days from the date of final acceptance of the work.[footnoteRef:64] For complex equipment or systems (such as boilers, air conditioning units, thermal paned windows or storefronts, or membrane roofs), HUD recommends a two-year warranty.[footnoteRef:65] The contractor is fully responsible for correcting any and all legitimate deficiencies reported within the warranty period.[footnoteRef:66]  [61:  See id. At 11-1.]  [62:  See id.]  [63:  See id. At 11-4.]  [64:  See id. At 11-5.]  [65:  See id.]  [66:  See id.] 

B. Intersection with State and Local Laws
PHAs are required to follow applicable state and local laws on procurement, in addition to federal laws; and in general, they are required to comply with whichever law is more stringent.[footnoteRef:67] Sections 151 and 151-a of the New York State Public Housing Law (“PHL“) govern all NYCHA procurements for materials and supplies over $25,000 and demolition, excavation, construction, alteration, and renovation (“DECAR”) over $50,000.[footnoteRef:68] These PHL sections require that applicable contracts be procured in accordance with competitive sealed bidding . [67:  See HUD Handbook at 1-3.]  [68:  See NYCHA Manual at 5.] 

C. NYCHA’s Procurement Policy
Currently, NYCHA’s procurement policy manual (“NYCHA Manual”),[footnoteRef:69] along with a database of all of NYCHA’s awarded contracts, are available on NYCHA’s website.[footnoteRef:70] The NYCHA Manual, developed pursuant to the HUD requirements described above, governs NYCHA’s procurement, and is meant to serve as a centralized resource for NYCHA staff to refer to regarding compliance with various procurement rules and procedures.[footnoteRef:71] The NYCHA Manual applies to all of NYCHA’s procurement actions, except procurements funded solely by non-federal sources.[footnoteRef:72] [69:  See New York City Housing Authority, NYCHA Procurement Policy Manual, available at https://www1.nyc.gov/assets/nycha/downloads/pdf/NYCHA_Procurement_Procurement_Policy_Manual_vFINAL.pdf.]  [70:  See New York City Housing Authority, “Awarded Contracts,” available at https://my.nycha.info/PublicSite/Transparency/AwardedContracts (last accessed Sept. 13, 2022).]  [71:  See NYCHA Procurement Policy Manual supra note 68 at 1.]  [72:  See id. at 2.] 

NYCHA utilizes a number of different procurement methods, depending on the funding source: commercial cards; requests for information prior to procurement solicitations, which include requests for expressions of interest (“RFEI”) and requests for information (“RFI”); micro-purchases; small purchases; sealed bids; requests for proposals; requests for qualifications; PQLs; design build; architecture and engineering qualifications-based procurement; intergovernmental agreements; non-competitive procurement; and special non-competitive procurement.[footnoteRef:73] The following chart shows which procurement method is common depending on the procurement type and amount: [73:  See id. at 5–11.] 

[image: ]	The NYCHA Manual also provides a breakdown of the various contract types, which set the stipulations of the procurement.[footnoteRef:74] Contract types include: fixed-price, cost, indefinite or definite, time and materials, and letter contracts.[footnoteRef:75] [74:  See id. at 11.]  [75:  See id. at 12–15.] 

[bookmark: _Int_qYEuWy52]NYCHA has several diversity programs in relation to its procurement policies, including the following of Section 3 of the Housing and Urban Development Act of 1968 (“Section 3”) requirements, discussed in greater detail below, and M/WBE.
NYCHA’s procurement policy sets various solicitation requirements, depending on the procurement value and the type of goods or services being procured.[footnoteRef:76] For instance, micro-purchases can be awarded without soliciting competitive quotations if NYCHA considers the price to be reasonable.[footnoteRef:77] [76:  See NYCHA Procurement Policy Manual supra note 68 at 18.]  [77:  See id.] 

Finally, the NYCHA Manual provides guidance for contract management and compliance considerations. This includes a requirement that NYCHA “maintain oversight to ensure that contractors perform in accordance with the terms, conditions, and specifications of their contracts or purchase orders.”[footnoteRef:78] The NYCHA Manual does not elaborate on the terms of such oversight. Additionally, according to the NYCHA Manual, NYCHA has a Procurement Board tasked with continuously improving NYCHA’s procurement and contract management functions.[footnoteRef:79] [78:  See id. at 22; see also 2 CFR 200.318(b).]  [79:  See id. at 23.] 

V. NYCHA Contracting By Numbers
The New York Power Authority is NYCHA’s largest contractor by far, with more than $2.25 billion spent on three contracts by NYCHA on energy and related services in FY 2022. After the New York Power Authority, NYCHA’s biggest vendors during FY 2022 were construction firms Dobco, Inc. (one contract for $990.10 million), Adams European Contracting Inc. secured (nine contracts for $781.60 million), Navillus Contracting (12 contracts for $552.83 million), WDF Inc. (13 contracts for $423.51 million), and consulting firm AECOM (nine contracts for $356 million).[footnoteRef:80]    [80:  See NYC Comptroller Brad Lander, “Checkbook NYC – New York City Housing Authority” available at https://www.checkbooknyc.com/nycha_contracts/datasource/checkbook_nycha/year/123/agency/162 ] 

In FY 2022, NYCHA awarded 908 sealed bid contracts worth $7.85 billion, 405 competitive RFPs worth $4.62 billion, 461 government list contracts worth $2.1 billion, 276 government to government contracts worth $402.3 million, 82 non-competitive emergency contracts worth $208.2 million, and 9,814 small purchase contracts worth $128 million.[footnoteRef:81] NYCHA spent $6.1 billion on substantial rehab, $8.11 billion on services, and $934.9 million on construction and materials.[footnoteRef:82] [81:  See id.]  [82:  See id.] 

VI. Section 3 Hiring
Section 3, as amended by the Housing and Community Development Act of 1992, requires that recipients of financial assistance from HUD, like NYCHA, provide economic opportunities to low- or very-low income residents in connection with projects and activities in their neighborhoods, to the extent feasible.[footnoteRef:83] To this end, Section 3 requires that recipients of HUD funding, including developers, owners, contractors, and subcontractors, ensure that 30% of the aggregate number of new hires be set aside for these aforementioned residents, many of whom live in public housing.[footnoteRef:84] [83:  See 24 CFR § 75.1; see also U.S. Department of Housing and Urban Development, Section 3 of the Housing and Development Act of 1968, available at https://www.hud.gov/section3 (last accessed Sept. 14, 2022).]  [84:  See New York City. Community Development Block Grant Disaster Recovery. Reporting. Section 3, available at https://www1.nyc.gov/site/cdbgdr/transparency/Section3.page; see also New York City Housing Authority, Section 3 FAQ. available at: https://www1.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2018.pdf. ] 

The goal of Section 3 is to encourage employment opportunities for low- and very-low-income persons to reduce poverty—and therefore inequity—in the City.[footnoteRef:85] The specific Section 3 objectives:[footnoteRef:86] [85:  See id. ]  [86:  See 24 CFR 135 available at https://www.hudexchange.info/resources/documents/24-Cfr-Part-135-Section-3-Regulations.pdf.] 

1. 30% of all new hires on applicable projects should be Section 3 residents;
2. 10% of the dollar amount of construction contracts should be awarded to Section 3 Business Concerns; and
3. 3% of the dollar amount of non-construction contracts should be awarded to Section 3 Business Concerns.
A Section 3 Business Concern[footnoteRef:87] is defined as a business in which either: [87:  See id.] 

1. 51% or more of the business is owned by Section 3 residents; 
2. 30% or more of the employees in the business are Section 3 residents; or
3. Evidence is provided regarding a commitment to award 25% of the dollar amount of subcontracts to businesses that fall into the above two categories.
In addition to following Section 3 requirements, NYCHA has a Resident Employment Program (“REP”) that requires contractors to expend 15% of the total projected labor cost for capital and modernization contracts that are awarded in excess of $500,000 on resident hires.[footnoteRef:88] [88:  See New York City Housing Authority, Section 3 FAQ. available at: https://www1.nyc.gov/assets/nycha/downloads/pdf/section3-faq-2018.pdf.] 

VII. Recent Contracting Issues at NYCHA
A. Bribery Schemes to Obtain Micro-Purchase Contracts
On September 23, 2021, The City, an online publication, reported that multiple NYCHA vendors were arrested due to an investigation into the use of micro-purchase contracts.[footnoteRef:89] The Brooklyn District Attorney’s office and the New York City Department of Investigation documented evidence of vendors that provided cash and alcoholic beverages to obtain these contracts.[footnoteRef:90] The nine vendors that were arrested had won more than $20 million in non-compliant contracts in the last several years. NYCHA uses micro-purchases to allow on-site managers to avoid contracts that are less than $10,000 without seeking multiple bids.[footnoteRef:91] This approach allows NYCHA to hire contractors quickly, but it but left NYCHA vulnerable to criminal schemes.[footnoteRef:92]  [89:  See Reuven Blau and Greg Smith, NYCHA Bribe Investigation Snares Contractors Who Made Millions From No-Bid Work, Officials Say, The City, available at: https://www.thecity.nyc/2021/9/20/22685194/nycha-bribery-investigation-contractors-millions-no-bid-jobs ]  [90:  See id. ]  [91:  See id. ]  [92:  See id.] 

B. Lack of Oversight of Contractors 
On April 30, 2021, a worker at Amsterdam Houses, a housing project owned and managed by NYCHA,  fell 30 feet after stepping on a rotten scaffolding plank.[footnoteRef:93] After the fall, the worker was taken to a nearby hospital.[footnoteRef:94] According to news reports, the site contractor, Pizzarotti LLC, failed to show the New York City Department of Buildings (“DOB”) that its workers were adequately trained.[footnoteRef:95] The contractor also failed to notify DOB and the Occupational Safety and Health Administration of the incident.[footnoteRef:96] This is not the first safety incident faced by Pizzarotti LLC. In the past few years, there have been at least three lawsuits against Pizzarotti LLC over flawed construction and missed deadlines.[footnoteRef:97] The contractor has also been accused of wage theft by 49 workers and summoned by DOB for committing multiple safety violations.[footnoteRef:98] [93:  See Maurizio Guerrero, $38M NYCHA Renovation Led By Contractor Known For Dangerous Job Sites, Wage Theft, Documented, 2/18/2022, available at: https://documentedny.com/2022/02/18/nycha-amsterdam-houses-pizzarotti ]  [94:  See id.]  [95:  See id.]  [96:  See id.]  [97:  See id.]  [98:  See id.] 

C. Delays in Capital Projects for Heating, Elevators, and Waste Management
According to the most recent (September 2022) report of the NYCHA Federal Monitor,[footnoteRef:99] NYCHA’s capital projects for heating, elevators, and waste management are behind schedule by, on average, between 9 and 12 months, and these delays are increasing.[footnoteRef:100] Initially, these delays were not properly disclosed by NYCHA to the NYCHA Federal Monitor, since NYCHA was reporting that its projects were generally on time. The NYCHA Federal Monitor is encouraging NYCHA to set more realistic project schedules and to submit timely reports regarding needed adjustments when they are identified.[footnoteRef:101] Also, although NYCHA has met its obligation set forth in the HUD Agreement to replace a number of heating systems by 2022, it will not meet its obligation to replace a set number of elevators by the end of 2022.[footnoteRef:102]  The NYCHA Federal Monitor highlighted that one of the key challenges NYCHA faces is obtaining all of the approval documents from the Office of Management and Budget and the City Comptroller.[footnoteRef:103]  The approval process is something that NYCHA has not yet mastered and this lack of mastery is significantly affecting NYCHA project schedules.[footnoteRef:104] [99:  See NYCHA Monitor Agreement, 2019, available at https://nychamonitor.com/wp-content/uploads/2019/03/Final-Executed-NYCHA-Agreement.pdf (The NYCHA Federal Monitor was installed in 2019 to oversee NYCHA as a result of a federal complaint regarding NYCHA’s failure to comply with safety regulations, failure to provide safe & sanitary housing, and repeated misleading of HUD through deceptive practices). ]  [100:  See Bart Schwartz, Office of the NYCHA Federal Monitor, Twelfth Monitor Quarterly Report, September 9, 2022, available at: https://nychamonitor.com/wp-content/uploads/2022/09/Twelfth-Monitor-Quarterly-Report-9.7.22.pdf ]  [101:  See id.]  [102:  See id.]  [103:  See id.]  [104:  See id.] 

VIII. Conclusion
At this hearing, the Committees expect NYCHA to provide testimony explaining its procurement policies in greater detail. The Committees are particularly interested in learning how NYCHA’s procurement policies differ from those of other City agencies. Additionally, the Committees expect an update from NYCHA on its compliance with Section 3 hiring requirements, including any impediments to meeting these requirements. 
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