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I. INTRODUCTION

On September 19, 2022, the Committee on Consumer and Worker Protection, chaired by Council Member Marjorie Velázquez, will hold a legislative hearing on Introduction Number 613 (Int. 613), by Council Member De La Rosa, in relation to increasing civil penalties and prohibiting issuance of the food service establishment permit for outstanding penalties for violations of the fair work week law; and Introduction Number 640 (Int. 640), by Chair Velázquez, in relation to requiring a workers' rights training for certain fast food employees. Those invited to testify at the hearing include the Department of Consumer and Worker Protection (DCWP); 32BJ SEIU, which represents fast food employees; fast food employers; workers’ rights advocates; and other interested parties. 
II. BACKGROUND
Research indicates a widespread problem with work schedule instability in the fast food industry, which can threaten the workers’ wellbeing. Survey data collected from hourly workers at chain restaurant and retailers between Spring 2017 and Fall 2021 demonstrates that scheduling practices that were commonplace before the pandemic continued to persist nationwide. In Fall 2021, 60 percent of the workers surveyed experienced scheduling changes with less than two weeks’ notice; similarly, 60 percent received changes to the timing of their shifts.[footnoteRef:1] About 50 percent were scheduled to close the store and then open it the next day, and almost 30 percent were expected to be on-call for a shift without any compensation for the disruption to their personal lives.[footnoteRef:2] Almost 20 percent of workers had their shifts cancelled at the last minute.[footnoteRef:3] In all cases, these figures only minimally varied from Spring 2017 findings.[footnoteRef:4]  [1:  Elaine Zundl, Daniel Schneider, Kristen Harknett, and Evelyn Bellew. 2022 “Still Unstable: The Persistance of Schedule Uncertainty During the Pandemic” Shift Project Research Brief. https://shift.hks.harvard.edu/wp-content/uploads/2022/01/COVIDUpdate_Brief_Final.pdf.]  [2:  Id.]  [3:  Id.]  [4:  Id.] 

Schedule unpredictability is not without its consequences. Research has found that these practices are linked to negative impacts on worker’s health and wellbeing, including more reports of psychological distress, poorer sleep quality, and higher rates of unhappiness; more employee turnover; and less household economic security.[footnoteRef:5] Workers of color, especially women of color, shoulder this burden the most,[footnoteRef:6] as do the children of these workers, for whom unstable work schedules lead to increases in behavioral and sleep problems, school absences, and even poorer health outcomes.[footnoteRef:7] [5:  Daniel Schneider, Kristen Harknett and Megan Collins, “Consequences of Routine Work Schedule Instability for Worker Health and Wellbeing”, American Sociological Review (Feb. 1, 2019), https://journals.sagepub.com/doi/full/10.1177/0003122418823184. See also Daniel Schneider and Kristen Harknett, “The brutal psychological toll of erratic work schedules”, The Washington Post (Jun. 27, 2019), https://www.washingtonpost.com/outlook/2019/06/27/brutal-psychological-toll-erratic-work-schedules/.]  [6:  Elaine Zundl, Daniel Schneider, Kristen Harknett, and Evelyn Bellew. 2022 “Still Unstable: The Persistance of Schedule Uncertainty During the Pandemic” Shift Project Research Brief. https://shift.hks.harvard.edu/wp-content/uploads/2022/01/COVIDUpdate_Brief_Final.pdf.]  [7:  Elaine Zundl, Daniel Schneider, Kristen Harknett, and Evelyn Bellew. 2022 “Still Unstable: The Persistance of Schedule Uncertainty During the Pandemic” Shift Project Research Brief. https://shift.hks.harvard.edu/wp-content/uploads/2022/01/COVIDUpdate_Brief_Final.pdf.] 

The adverse impacts of scheduling instability are worsened by the vulnerability of many who work in fast food. As of 2015, half of families of front-line fast food workers accessed public programs, compared to a quarter of the workforce overall.[footnoteRef:8] Approximately 87 percent of fast food workers lacked health benefits, compared with 40 percent of the working population.[footnoteRef:9] Twenty percent of fast food workers’ families were below the poverty line.[footnoteRef:10] A 2013 report estimated that 50 percent of families of fast food workers in New York would receive the earned income tax credit, and 25 percent of families of fast food workers were estimated to participate in SNAP.[footnoteRef:11] In New York City, a disproportionately large share of the fast food workforce is composed of women (two-thirds), immigrants (two-thirds) and people of color (88 percent).[footnoteRef:12] Recent data suggests the fast food workforce in the City to be over 67,000 people[footnoteRef:13] at more than 3,000 fast-food locations.[footnoteRef:14]  [8:  Michelle Chen, “Five myths about fast-food work”, The Washington Post (Apr. 10, 2015), https://www.washingtonpost.com/opinions/five-myths-about-fast-food-work/2015/04/10/a62e9ab8-dee0-11e4-a500-1c5bb1d8ff6a_story.html?utm_term=.f475525bd6af]  [9:  Id.]  [10:  Id.]  [11:  Sylvia Allegretto et al., “Fast Food, Poverty Wages – The Public Cost of Low-Wage Jobs in the Fast-Food Industry”, UC Berkeley Labor Center (October 15, 2013) http://laborcenter.berkeley.edu/pdf/2013/fast_food_poverty_wages.pdf]  [12:  Center for Popular Democracy, Fast Food Justice, the National Employment Law Project and 32BJ. Fired on a Whim: The Precarious Existence of NYC Fast-food Workers. Internal Analysis by James Parrott. Available at: https://populardemocracy.org/sites/default/files/Just%20Cause%20Complete%20Final%20-%20Web%20V2%20FINAL.pdf. ]  [13:  New York State Department of Labor. Labor Statistics. Occupational Wages: New York City Region. Available at: https://www.labor.ny.gov/stats/lswage2.asp. ]  [14:  Aaron Elstein, “New York City once repelled fast-food chains. Now it is their hottest market. Crain’s November 5, 2017, https://www.crainsnewyork.com/article/20171106/SMALLBIZ/171109948/new-york-city-once-repelled-fast-food-chains-now-taco-bell-chik-fil-a-and-more-think-it-s-the-place-to-eat-fast-f] 

To address working conditions for fast food employees, the Council enacted a package of bills in May 2017 that made sweeping changes to fast food workers’ scheduling and compensation, known as the “Fair Workweek Law”. The package of bills prohibited fast food employers from requiring fast food employees to work back-to-back closing shifts and next-day opening shifts, and required compensation of $100 for each instance the employee chooses to work these shifts (Local Law 100 of 2017); required fast food employers to offer shifts to existing employees before hiring new employees (Local Law 106 of 2017); required schedule change premiums to be paid to fast food employees under certain circumstances, and required the employees to receive their work schedule in advance (Local Law 107 of 2017). In January 2018, the Council added to the Law an allowance for certain employees to take two temporary schedule changes per calendar year relating to a caregiving emergency, a legal proceeding or hearing for subsistence benefits, or any other circumstance that would constitute a basis for permissible use of safe time or sick time (Local Law 69 of 2018). In January 2021, the Council further prohibited the wrongful discharge of fast food employees (Local Law 2 of 2021), and placed limits on and allowed for arbitration related to the discharge of a fast food employee (Local Law 1 of 2021). In addition to New York City, as of January 2022, 10 states and seven other cities nationwide had laws related to fair scheduling.
DCWP has enforced the Fair Workweek Law since November 2017, when it went into effect. As of August 2022, DCWP had [footnoteRef:15]received more than 440 complaints under the law and closed more than 220 investigations. After a multi-year investigation beginning shortly after the law took effect, DCWP reached a settlement with Chipotle Mexican Grill, Inc. for violations of the Fair Workweek Law and the Paid Safe and Sick Leave Law. The settlement amounted to approximately $20 million in compensation to about 13,000 Chipotle workers and $1 million in civil penalties payable to the City, which the Mayor announced is the largest settlement of fair workweek laws in the nation and the largest worker protection settlement in New York City history.[footnoteRef:16] Other than its settlement with Chipotle, the department has obtained resolutions requiring nearly $3.4 million in combined fines and restitution for more than 4,150 workers since the City’s Fair Workweek Law went into effect.[footnoteRef:17] [15:  A Better Balance, “State and City Laws and Regulations on Fair and Flexible Scheduling” (Updated January 14, 2022), https://www.abetterbalance.org/resources/fact-sheet-state-and-city-laws-and-regulations-on-fair-and-flexible-scheduling/.]  [16:  City of New York Office of the Mayor, “Mayor Adams, Department of Consumer and Worker Protection Announce Settlement with Chipotle Mexican Grill, Securing $20 Million for Approximately 13,000 Workers” (August 9, 2022), https://www1.nyc.gov/office-of-the-mayor/news/581-22/mayor-adams-department-consumer-worker-protection-settlement-chipotle-mexican#/0.]  [17:  Id.] 

The bills at this hearing would make further modifications to the existing Fair Workweek Law, which is codified in Chapter 12 of Title 20 of the Administrative Code, to strengthen the efficacy of protections for fast food employees.


III. LEGISLATIVE ANALYSIS 

Int. 613 - in relation to increasing civil penalties and prohibiting issuance of the food service establishment permit for outstanding penalties for violations of the fair work week law

This bill would double the maximum allowable civil penalties for certain violations of the Fair Workweek Law. Section 1 of the bill would raise the maximum allowable civil penalties payable to the city for certain violations of the Fair Workweek Law as set forth in Chapter 12 of Title 20 of the Administrative Code. Employers that violate the Fair Workweek Law for a second time within two years after a first violation could receive a civil penalty of up to $1,500 instead of $750, and for each subsequent violation, $2,000 instead of $1,000. Section 2 of the bill would raise the maximum civil penalty that may be imposed in civil actions for a pattern and practice of violations of the Fair Workweek Law to $30,000 from $15,000. 
Section 3 of the bill would add a new section 20-1213 to the Fair Workweek Law that would empower DCWP to order consequences to an employer’s food service establishment permit for certain violations of the Fair Workweek law or the Earned Safe and Sick Time Act. After due notice and opportunity to be heard, DCWP would be empowered to direct the Department of Health and Mental Hygiene to suspend, revoke, deny or refuse to renew a food service establishment permit for an employer that: 1) has not satisfied a fine or civil penalty ordered against the employer in a judicial or administrative proceeding for violations of the Fair Workweek Law or the Earned Safe and Sick Time Act; 2) has been found by a court of competent jurisdiction to have engaged in a pattern or practice of violations of the Fair Workweek Law or the Earned Safe and Sick Time Act; or 3) has been ordered to pay an aggregate of $500,000 or more in penalties or monetary relief for violations of the Fair Workweek Law or the Earned Safe and Sick Time Act in a three-year period. Section 4 of this bill would add a new section 20-1214 to the Fair Workweek Law that would entitle employees of a fast food establishment affected by the suspension or revocation of their employer’s food service establishment permit to be paid a severance by the employer for any work lost during the first 14 calendar days of any suspension, revocation, denial of issuance or renewal of the permit.
This bill would take effect 180 days after becoming law.

Int. 640 - in relation to requiring a workers’ rights training for certain fast food employees
This bill would amend Section 20-1202 of the Administrative Code to specifically require DCWP to provide fast food employees protected by the Fair Workweek Law with certain workers’ rights trainings. Paragraph 1 of subdivision b of Section 20-1202 would require the training to cover City employment laws generally, including those provided under Title 20 of the Administrative Code. This would include the Fair Workweek Law and the Earned Safe and Sick Time Act. As set forth in the paragraph, DCWP could choose to conduct the training or could designate another agency or community organization to do so. The training could not be longer than two hours in duration and would be required to engage the trainee in a participatory manner in the training, meaning the trainee would actively affect or advance the training rather than being limited only to receiving and internalizing the training. The specifics of the form of participatory training utilized could be determined by DCWP.
Further, paragraph 1 of subdivision b enumerates the criteria that DCWP would be required to consider in the designation of another entity to provide the workers’ rights training required by this bill. The criteria consists of: (1) the organization’s qualifications and experience related to conducting workers’ rights trainings and participatory trainings generally; (2) the organization’s expertise in the rights afforded to fast food employees under this chapter; (3) the organization’s ability to communicate with fast food employees in their preferred language; and (4) any other factor that DCWP deems relevant to the efficacy of the training.
Paragraph 2 of subdivision b sets forth the conditions under which a fast food employer must make available their fast food employees for the training. The fast food employer would be required to do so upon 45 days’ notice from DCWP, and must compensate each fast food employee who attends the training for the time spent traveling to and from the training location, if not the employee’s typical work location, and for the time spent receiving the training.
Paragraph 3 of subdivision b specifies the information DCWP would be required to consider in its decision to direct a fast food employer to provide their fast food employees to attend the training required by this bill. The department would be required to consider the number and severity of violations of the Fair Workweek Law and any other factor the department deems relevant, however the department could not require any fast food employer to make a fast food employee available for the training if they have already received the training within the past year. Paragraph 4 of the subdivision clarifies that the training that required by the bill would only establish a minimum threshold, and that the bill should not be construed to prohibit a fast food employer from making their fast food employees available for more frequent or additional training on the same topic.
Section 2 of the bill amends paragraph 3 of subdivision a of section 20-1208 of the Administrative Code. It would add a new subparagraph (a) to paragraph 3 and re-letter the existing subparagraphs (a)-(h) as (b)-(i). The new subparagraph (a) added by the bill would permit DCWP to grant relief of $500 to each employee that the fast food employer failed to make available for the training as required by this bill.  
This bill would take effect 180 days after becoming law.


Int. No. 613

By Council Members De La Rosa, Velázquez, Krishnan, Menin, Brewer, Restler, Hanif, Ung, Won, Dinowitz and Nurse

..Title
A Local Law to amend the administrative code of the city of New York, in relation to increasing civil penalties and prohibiting issuance of the food service establishment permit for outstanding penalties for violations of the fair work week law
..Body

Be it enacted by the Council as follows:


1

1

Section 1. Section 20-1209 of the administrative code of the city of New York, as added by local law number 107 for the year 2017, is amended to read as follows:
§ 20-1209 Specific civil penalties payable to the city. a. For each violation of this chapter, an employer is liable for a penalty of $500 for the first violation and, for subsequent violations that occur within two years of any previous violation of this chapter, up to [$750] $1,500 for the second violation and up to [$1,000] $2,000 for each succeeding violation.
    b. The penalties imposed pursuant to this section shall be imposed on a per employee and per instance basis for each violation.
§ 2. Subdivision c of section 20-1212 of the administrative code of the city of New York, as added by local law number 107 for the year 2017, is amended to read as follows:
c. Civil penalty. In any civil action commenced pursuant to subdivision a of this section, the trier of fact may impose a civil penalty of not more than [$15,000] $30,000 for a finding that an employer has engaged in a pattern or practice of violations of this chapter. Any civil penalty so recovered shall be paid into the general fund of the city.
§ 3. Subchapter 1 of chapter 12 of title 20 of the administrative code of the city of New York, as amended by local law number 107 for the year 2017, is amended by adding a new section 20-1213 to read as follows:
§ 20-1213 Effect of violations and penalties on the food service establishment permit. The commissioner may, after due notice and an opportunity to be heard, direct the commissioner of the department of health and mental hygiene to suspend, revoke, deny or refuse to renew the permit required by subdivision (a) of section 81.05 of the health code if the commissioner makes a determination that, with respect to violations of this chapter or chapter 8 of this title:
a. The applicant has failed to satisfy a fine or civil penalty ordered against such applicant in a judicial or administrative proceeding arising out of any such violation;
b. A court of competent jurisdiction has found that the applicant has engaged in a pattern or practice of such violations; or 
c. The applicant has been ordered to pay an aggregate of $500,000 or more in civil penalties or monetary relief for such violations over a three-year period.
§ 4. Subchapter 1 of chapter 12 of title 20 of the administrative code of the city of New York, as amended by local law number 107 for the year 2017, is amended by adding a new section 20-1214 to read as follows:
§ 20-1214. Severance. Any employee of a fast food establishment affected by the suspension or revocation of a food service establishment permit pursuant to this subchapter shall be paid a severance by the employer for work lost during the first fourteen calendar days of any suspension, revocation, or denial of issuance or renewal.
§ 5. This local law takes effect 180 days after it becomes law.
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Int. No. 640

By Council Members Velázquez, De La Rosa, Menin, Krishnan, Brewer, Hanif, Ung, Won, Dinowitz and Nurse

..Title
A Local Law to amend the administrative code of the city of New York, in relation to requiring a workers’ rights training for certain fast food employees
..Body

Be it enacted by the Council as follows:

Section 1. Section 20-1202 of the administrative code of the city of New York, as amended by local law 80 for the year 2020, is amended to read as follows:
§ 20-1202 Outreach[ and], education and required trainings.
a. The commissioner shall conduct outreach and education about the provisions of this chapter. Such outreach and education shall be provided to employers, employees and members of the public who are likely to be affected by this law. Such outreach and education shall include a training on the rights provided to fast food employees as set forth in subdivision b of this section.
b. Fast food workers’ rights training. 1. (a) The department shall provide a training for fast food employees on the rights afforded to them under city employment laws, including under this title. Such training shall be conducted by the department or the department’s designee, which may be another agency or a community organization selected by the department. The training shall be no longer than two hours in duration and shall consist of participatory teaching whereby the trainee is engaged in a trainer-trainee interaction, use of audio-visuals, a computer or online training program or other participatory forms of training as determined by the department. 
(b) If the department chooses to designate a community organization to conduct the training required by this paragraph, the department shall consider:
(1) The organization’s qualifications and experience related to conducting workers’ rights trainings and participatory trainings generally;
(2) The organization’s expertise in the rights afforded to fast food employees under this chapter; 
(3) The organization’s ability to communicate with fast food employees in their preferred language; and
(4) Any other factors the department deems relevant to the efficacy of the training.
2. Upon 45 days’ notice by the department, fast food employers shall make their fast food employees available for the training required by paragraph one of this subdivision. Fast food employers shall compensate each fast food employee who receives the training for the time spent traveling to and from the location where the training is held, if not the employee’s typical work location, and for the time spent receiving the training. 
3. The department shall determine whether to require a fast food employer to make their fast food employees available to attend the training required by this subdivision by considering: (i) the number and severity of violations of this chapter and (ii) any other factors the department deems relevant; provided, however, that the department shall not require a fast food employer to make available any fast food employee who has received the training within the past year.
4. The training required by this subdivision is intended to establish a minimum threshold and shall not be construed to prohibit any fast food employer from making their fast food employees available for more frequent or additional training on the same topic.
§ 2. Subparagraph 3 of subdivision a of section 20-1208 of the administrative code of the city of New York is amended by adding a new subparagraph (a) to read as follows, and by relettering existing subparagraphs (a) through (h) as (b) through (i): 
(a) Subdivision b of section 20-1202, $500 for each employee that the fast food employer failed to make available for training;
§ 3. This local law takes effect 180 days after it becomes law.
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