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I. Introduction
On May 3, 2022, the Committee on Public Housing, chaired by Council Member Alexa Avilés, will hold an oversight hearing entitled “The Impact of PACT/RAD.” The Committee expects to hear testimony from officials of the New York City Housing Authority (NYCHA), NYCHA tenants, and other key stakeholders.

II. Background on NYCHA
Former New York City Mayor Fiorello La Guardia created NYCHA in 1934, by replacing dilapidated tenements using funds from The New Deal,[footnoteRef:1] three years before the Housing Act of 1937 established public housing nationwide.[footnoteRef:2] NYCHA originally served two purposes: (1) to provide low-cost housing for middle-class, working families temporarily unemployed because of the Great Depression, and (2) to bolster the lagging economy by creating jobs for building trades.[footnoteRef:3] Later, NYCHA’s purpose evolved into providing safe, decent housing for families with the lowest incomes.[footnoteRef:4]  [1:   Ferre-Sadurni, Luis, “The Rise and Fall of New York Public Housing: An Oral History,” The New York Times, available at https://www.nytimes.com/interactive/2018/06/25/nyregion/new-york-city-public-housing-history.html.]  [2:  Housing Act of 1937, available at https://www.gpo.gov/fdsys/pkg/USCODE-2009-title42/pdf/USCODE-2009-title42-chap8.pdf. ]  [3:  Marcuse, 353-54; J.A. Stoloff, A Brief History of Public Housing, Paper presented at August 14 meeting of the American Sociological Association, at 3 (2004).]  [4:  Marcuse, 354; Stoloff, 1; see also Judith D. Feins, et al., Revised Methods of Providing Federal Funds for Public Housing Agencies, US Department of Housing and Urban Development, at 9 (1994).] 

Most of NYCHA’s housing projects were designed in the 1950s and follow what is known as a “tower-in-the-park” format: high-rise buildings with small horizontal footprints, often located on “superblocks” comprised of multiple combined city blocks. In 1961, New York City adopted a new zoning plan that regulated residential building density based on the ratio of a building’s horizontal footprint to the size of its underlying plot of land. As most of NYCHA’s high-rise housing projects have relatively small footprints and large proportions of open space, this zoning scheme—which still prevails today—allows for additional substantial construction on or adjacent to those plots. Most of these development rights remain unused.[footnoteRef:5] Currently, NYCHA has 335 developments, and 177,611 units that are home to 547,891 authorized residents, through public housing, section 8, and NYCHA’s implementation of the federal rental assistance demonstration (“RAD”) program, discussed in further detail below.[footnoteRef:6] [5:  New York City Bar, Report on Legislation by the
Housing and Urban Development Committee, available at
https://www2.nycbar.org/pdf/report/uploads/20072537-CompliancewithNYCLand
UseReviewProcedure.pdf 
]  [6:  See NYCHA Fact Sheet, available at https://www1.nyc.gov/assets/nycha/downloads/pdf/NYCHA-Fact-Sheet_2019_08-01.pdf.] 

III.  Underfunding Public Housing Authorities
A public housing agency (“PHA”) is any state or local governmental entity, or its agency or instrumentality, "which is authorized to engage in or assist in the development or operation of low-income housing" under the United States Housing Act of 1937.[footnoteRef:7] While local PHAs own public housing projects, the federal government provides crucial financial support for their development and operation. The federal government funds public housing through two main streams: (1) the Public Housing Operating Fund, which is intended to cover the gap between the rents that public housing tenants pay and the developments’ operating costs (such as maintenance and security); and (2) the Public Housing Capital Fund, which funds renovation of developments and replacement of items such as appliances and heating and cooling equipment.[footnoteRef:8]  [7:  24 CFR § 5.100.]  [8:  See Center on Budget and Policy Priorities, Policy Basics: Public Housing (June 2, 2021), available at https://www.cbpp.org/sites/default/files/atoms/files/policybasics-housing.pdf (last accessed on Apr. 28, 2022).] 

PHAs across the country have been struggling to find ways to address the significant backlog in maintenance, repairs and programming needs due to a significant loss of funding. For the past few decades, NYCHA has been underfunded. Like many PHAs, NYCHA received an operating subsidy below the amount they were eligible for under HUD’s formula, which was insufficient to cover expenses.[footnoteRef:9] According to Human Rights Watch, from 2002 to 2017, the City’s capital program for NYCHA was around $586 million, which is a small amount compared to how much the City spends to preserve and create affordable housing with the private sector.[footnoteRef:10] In its most recent Physical Needs Assessment (“PNA”), which is conducted every five years and was last completed in 2017, NYCHA reported a capital repair need of $31.8 billion over a five-year period, with an additional $45.2 billion over a 20-year period to bring NYCHA’s housing developments to a state of good repair.[footnoteRef:11] NYCHA is currently seeking to stabilize its financial position by privatizing and redeveloping a portion of their portfolio. One of the programs NYCHA plans to utilize is the Federal Rental Assistance Demonstration Program (“RAD”). [9:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, (Jan. 27, 2022) available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [10: Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [11:  See STV AECOM PNA – A Joint Venture, Physical Needs Assessment 2017  Prepared for New York City Housing Authority (March 25, 2018), available at https://www1.nyc.gov/assets/nycha/downloads/pdf/PNA%202017.pdf (last accessed on Apr. 28, 2022).] 

IV. Federal Rental Assistance Demonstration Program (“RAD”)
In 2011, the United States Department of Housing and Urban Development (“HUD”) created RAD to enable PHAs to preserve and improve public housing properties.[footnoteRef:12] RAD allows for the conversion of public housing from Section 9 of the Housing Act of 1937, which is the current operating funding source for traditional public housing, to project-based Section 8 rental housing assistance.[footnoteRef:13]  [12:  U.S. HUD, Rental Assistance Demonstration (RAD), https://www.hud.gov/RAD (last accessed Apr. 28, 2022).]  [13:  Id.; see also HUD Exchange, Rental Assistance Demonstration (RAD), https://www.hudexchange.info/programs/rad/ (last accessed Apr. 28, 2022).] 

Section 8 is the Housing Choice Voucher Program that authorizes both the tenant-based and project-based payment of rental housing assistance, often to private landlords.[footnoteRef:14] While tenant-based Section 8 assistance is tied to the tenant, who must meet certain income eligibility requirements,[footnoteRef:15] project-based Section 8 assistance is tied to the project and covers all units in the development rather than any individual tenant.[footnoteRef:16] Although RAD permits conversion to project-based Section 8 rental assistance, NYCHA tenants who choose to move from the property at least one year after the conversion have the option to carry the subsidy with them as tenant-based assistance, while the vacated NYCHA unit would remain affordable.[footnoteRef:17] In other words, residents who have lived in a converted unit for at least a year can apply for a “portable” Section 8 voucher to be applied to the apartment they move into, public or private.[footnoteRef:18] Conversion to Section 8 allows PHAs to leverage both public and private debt to finance improvements and repairs to their developments.[footnoteRef:19] [14:  See id.; see also Community Service Society et al., Resident Handbook: A Guide to NYCHA RAD Conversion, (March 2018), available at https://smhttp-ssl-58547.nexcesscdn.net/nycss/images/uploads/pubs/RADHandbook1.pdf .]  [15:  NYU Furman Center, Section 8 Housing Choice Voucher Program, https://furmancenter.org/coredata/directory/entry/section-8-housing-choice-voucher-program.]  [16:  NYU Furman Center, Section 8 Project-Based Voucher Program (PBV), https://furmancenter.org/coredata/directory/entry/project-based-section-8. ]  [17:  HUD, Rental Assistance Demonstration (RAD), https://www.hud.gov/RAD; Community Service Society et al., Resident Handbook: A Guide to NYCHA RAD Conversion, (March 2018), available at https://smhttp-ssl-58547.nexcesscdn.net/nycss/images/uploads/pubs/RADHandbook1.pdf.]  [18:  Community Service Society et al., Resident Handbook: A Guide to NYCHA RAD Conversion, 6 (March 2018), available at https://smhttp-ssl-58547.nexcesscdn.net/nycss/images/uploads/pubs/RADHandbook1.pdf.]  [19:  Id .] 

It is difficult to make any generalizations on how the RAD program is administered throughout the United States since each PHA manages the private sector’s involvement differently.[footnoteRef:20] HUD requires ownership or control of developments that use RAD to be maintained by a public or nonprofit entity or other control mechanisms to ensure that there is oversight on how the buildings are managed.[footnoteRef:21] If there is a foreclosure, HUD requires that ownership or control be transferred to a public or nonprofit entity.  [20:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf ]  [21:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf] 

The RAD conversion begins when a PHA submits an application to HUD when they have been notified that they have been selected.[footnoteRef:22] The PHA is then required to submit a financing plan within 180 days or at a later date depending on the complexity of the proposed financing.[footnoteRef:23] A RAD conversion is considered closed when the Housing Assistance Payment (HAP) contract and financial documents are signed. At this point, RAD related rehabilitation and new construction work can begin.[footnoteRef:24] [22:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [23:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [24:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf] 

Property owners selected for the RAD program are required to make significant capital repairs, address capital needs and have a reserve fund to address future maintenance and capital needs for the next 20 years.[footnoteRef:25] HUD also allows property owners to adjust contract rents annually for increase in operating costs. The Section 8 contract associated with a development receiving assistance is required to renew upon expiration in perpetuity.[footnoteRef:26] If the development refinances or restructures permanent debt during the contract term, HUD must then approve it.[footnoteRef:27]  [25:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf]  [26:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf]  [27:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf] 

V. NYCHA 2.0 Development Plan
For over a decade, NYCHA has produced numerous development plans to raise money and to avert future loss of housing stock due to disrepair. The most recent plan, NYCHA 2.0, was launched by the City in December of 2018 to address $24 billion in vital repair needs in their public housing portfolio. This 10-year plan has three components: 1) PACT to Preserve, 2) Build to Preserve, and 3) Transfer to Preserve.
A. PACT to Preserve
NYCHA’s Permanent Affordability Commitment Together (“PACT”) program was created in order to identify subsidy options to preserve NYCHA’s affordable housing stock. It is NYCHA’s implementation of RAD. During the conversion process, a use agreement is created that requires the units to remain affordable but permits the property to serve as collateral for debt.[footnoteRef:28] By gaining access to a broader range of resources, NYCHA and their partners would be able to raise additional funds that are not otherwise available to public housing properties to address the development’s capital repair needs.[footnoteRef:29]  [28:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf]  [29:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf] 

The PACT program provides residents with important tenant protections, and residents only pay 30 percent of their household income towards rent.[footnoteRef:30] During the renovations, tenants have the right to remain in their homes. The renovations are meant to provide residents with new kitchens, bathrooms, and windows, as well as to help address critical repair issues for shared facilities such as elevators, boilers, roofs, and facades. NYCHA is aiming to renovate 7,500 to 10,000 apartments per year by the year 2028.[footnoteRef:31] [30:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf]  [31:  NYCHA 2.0, available at https://www1.nyc.gov/office-of-the-mayor/news/591-18/fixing-nycha-mayor-de-blasio-comprehensive-plan-renovate-nycha-apartments-and#/0] 

B. Build to Preserve 
NYCHA will use a mixed income model to build on its underused land. One hundred percent of the proceeds would go to make repairs at that development. NYCHA expects to raise $2 billion in capital repairs and the new buildings would be subject to Mandatory Inclusionary Housing (“MIH”) affordability levels.[footnoteRef:32]  [32:  NYCHA 2.0, available at https://www1.nyc.gov/office-of-the-mayor/news/591-18/fixing-nycha-mayor-de-blasio-comprehensive-plan-renovate-nycha-apartments-and#/0 ] 

C. Transfer to Preserve
NYCHA plans to transfer a portion of their air rights, approximately 80 million square feet of air rights. NYCHA expects to generate $1 billion in capital repair funds by selling these air rights.[footnoteRef:33] [33:  NYCHA 2.0, available at https://www1.nyc.gov/office-of-the-mayor/news/591-18/fixing-nycha-mayor-de-blasio-comprehensive-plan-renovate-nycha-apartments-and#/0 ] 

VI. PACT/RAD Conversions
On December 2016, NYCHA announced its first PACT/RAD deal in Ocean Bay (Bayside). It converted 1,395 apartments in 24 buildings from public housing to project-based Section 8.[footnoteRef:34] NYCHA entered into a partnership with MDG Construction & Design who was selected as the developer. The development was financed with funds from the Federal Emergency Management Agency due to damage caused by Superstorm Sandy, tax exempt bonds from the New York State Housing Finance Agency, and equity generated from the 4% Low Income Housing Tax Credit.[footnoteRef:35] NYCHA recently released an interactive online map titled “Planning for PACT” that shows the distribution of all converted projects and projects in progress. According to the site, over 15,000 units have been converted, and another 19,000 apartments are active in predevelopments.[footnoteRef:36] A full list of developments that have been selected for PACT can be found via the following link: https://tinyurl.com/NYCHA-PACT [34:   NYCHA Now, NYCHA Closes First RAD Agreement Bringing Repairs to 3,700 Residents, available at: https://www1.nyc.gov/assets/nycha/downloads/pdf/NYCHA-Now-January-2017.pdf]  [35:  New York City Housing Authority, NYCHA, NYS, and HUD announce $560 million upgrade and preservation of NYCHA’s Ocean Bay Bayside Apartments in Far Rockaway, June 19, 2017, available at: https://www1.nyc.gov/site/nycha/about/press/pr-2017/bayside-apartments-20170619.page]  [36:  New York City Housing Authority, Planning for PACT, available at: https://experience.arcgis.com/experience/66a6bbe303db433b978370b1191046f7/page/Home/?data_id=dataSource_6-Conv_HopeGardens_Poly_shapefile_1582%3A1&views=Converted] 

A. HUD Approval Process
NYCHA must also comply with Section 18 of the United States Housing Act of 1937 and its accompanying regulations before leasing public housing land. To do so, NYCHA must submit an application to HUD showing that each of the criteria described below have been satisfied.[footnoteRef:37] The Section 18 process removes the 1 for 1 public housing replacement requirement and provides broad authority to public housing agencies to demolish or dispose of public housing.[footnoteRef:38]  Through this process, NYCHA could preserve developments through repositioning.[footnoteRef:39] This would allow NYCHA to rehabilitate with other financing and use project-based Section 8 Vouchers at the development.  NYCHA has stated that the Section 18 application process will not begin until after developers have been selected through the RFP process.  [37:  See generally 24 C.F.R. Part 970.]  [38:  Office of Public and Indian Housing, Section 18 Demolition & Disposition, available at: https://www.hud.gov/sites/dfiles/PIH/documents/Section%2018%20Overview%20.pdf]  [39:  Office of Public and Indian Housing, Section 18 Demolition & Disposition, available at: https://www.hud.gov/sites/dfiles/PIH/documents/Section%2018%20Overview%20.pdf] 

· Justification.  NYCHA must demonstrate that ground leasing is in the best interests of its residents because either (1) the land to be leased “exceeds the needs” of the affected developments or (2) leasing the land will not interfere with “continued operation of the remaining portion of the development.”[footnoteRef:40] [40:  24 CFR § 970.17.] 

· Resident consultation.  The leasing plan must be “developed in consultation” with the Resident Advisory Board, affected residents, and affected resident organizations. NYCHA’s application must include copies of any written comments NYCHA receives and its evaluation of those comments.[footnoteRef:41]  [41:  24 CFR § 970.9(a).  ] 

· Consultation with the Mayor.  NYCHA must consult the Mayor and summarize that consultation in its application.  The application must also include a signed and dated letter of support from the Mayor.[footnoteRef:42]  [42:  24 CFR §§ 970.5 and 970.7(a)(4).] 

· Estimate of fair market value.  NYCHA must provide the fair market value of lease sites based on an independent appraisal.[footnoteRef:43] [43:  24 CFR § 970.7(a)(9).] 

· Costs and proceeds.  NYCHA must provide an estimate of the gross and net proceeds it expects from the leasing plan.  NYCHA must also provide a list of estimated costs.[footnoteRef:44]  After HUD approves and NYCHA leases the sites, NYCHA must show how the proceeds were spent.[footnoteRef:45] [44:  24 CFR § 970(a)(10).]  [45:  24 CFR § 970.35(a).] 

· Environmental review.  NYCHA must conduct an environmental review of the leasing plan.[footnoteRef:46] [46:  24 CFR §§ 970.7(a)(15) and 970.13.] 

· Board approval and inclusion in Annual Plan.  NYCHA must show that it described the leasing plan and timetable in its Annual Plan.  NYCHA must also show that its board approved the leasing plan.[footnoteRef:47] [47:  24 CFR § 970.7(a)(1) and (a)(13).] 

· No violation of orders or consent decrees.  NYCHA must show that its leasing plan does not violate any court orders, consent decrees, or other agreements.[footnoteRef:48] [48:  24 CFR § 970.7(a)(16).] 

VII. Concerns with the RAD Safeguards and NYCHA’s RAD Roundtable
The RAD program does have safeguards to protect tenants during the conversion process but the United States Government Accountability Office (GAO) highlighted a few concerns with these safeguards. In February of 2018, GAO conducted an analysis of the RAD program and highlighted three key oversight areas: 1) evaluating the amount of private sector leveraging on the HAP contracts by the developer as a result of the RAD conversion ￼￼, 2) monitoring safeguards during RAD conversions on residential households and[footnoteRef:49][footnoteRef:50] [49: ]  [50:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf ] 

A. Private Sector Leveraging on the RAD Program
The RAD legislation requires HUD to assess and publish information on the amount of private sector leveraging utilized. GAO highlighted that the metrics HUD uses to assess private sector leveraging has limitations. HUD acknowledged to GAO that they generally had funding data and the initial fundingamount for the  RAD conversion when the application was submitted but they did not have all the financial documents for when the construction was completed.[footnoteRef:51] The sources and use of funds may differ from when an application was first submitted to when a project was completed.[footnoteRef:52]  [51:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [52:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf] 

Another issue that GAO highlighted is that HUD did not separate funding that was contributed by the PHA, appropriated federally, or contributed by state/local governments to calculate leverage.[footnoteRef:53] HUD also counts some of these funding sources as private sector investments, and does not categorize its leveraging by public and private resources.[footnoteRef:54]  This is concerning since the RAD program is budget neutral and does not add any additional housing subsidy when a property converts from public housing to Section 8.[footnoteRef:55] In order for the RAD/PACT program to be successful, it needs other forms of financing. Many developers have been using other governmental subsidies such as the LIHTC[footnoteRef:56] but this comes at a cost. According to a HUD report titled “The Rental Assistance Demonstration Program and Its Current and Projected Consumption of Low-income Housing Tax Credits,” the RAD program would take resources away from preserving and creating affordable housing in the private sector. The report concluded that Congress should appropriate $70 billion to rehabilitate and preserve affordable housing units since it would be the simplest and most direct way to preserve public housing.[footnoteRef:57]  [53:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [54:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [55:  Schwartz, Alex; McClure, Kirk; The Rental Assistance Demonstration Program and Its Current and Projected Consumption of LowIncome Housing Tax Credits, Cityscape: A Journal of Policy Development and Research; 2021, available at https://www.huduser.gov/portal/periodicals/cityscpe/vol23num2/ch1.pdf]  [56:  LIHTC is the largest affordable housing subsidy in the nation and it aims to construct and preserve affordable housing in the private sector.]  [57:  Schwartz, Alex; McClure, Kirk; The Rental Assistance Demonstration Program and Its Current and Projected Consumption of LowIncome Housing Tax Credits, Cityscape: A Journal of Policy Development and Research; 2021, available at https://www.huduser.gov/portal/periodicals/cityscpe/vol23num2/ch1.pdf] 

B. Monitoring Safeguards during RAD conversions on Residential Households
HUD does not use data systems to track changes in rent and income, relocation or monitor the safeguards during RAD conversions on resident households.[footnoteRef:58]  HUD requires PHAs to maintain resident logs but resident logs do not contain historical program information. HUD does not have a system in place that analyzes residential logs and data systems on an ongoing basis. Although HUD developed procedures and began review of compliance with safeguards to protect tenants returning to a converted property, HUD has not developed a process to monitor other safeguards such as access to other housing vouchers. GAO claims that since HUD has been unable to conduct a comprehensive review of household information and procedures that monitor resident safeguards, HUD cannot fully analyze the impacts of RAD on residents.  [58:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf] 

C. Use Agreements to Preserve Affordability
 The 2018 GAO report additionally raised concerns that provisions of the RAD user agreements, which are included to ensure that the units will remain affordable in the event of a foreclosure, default, or bankruptcy of a Section 8 contract, have not been tested in a foreclosure or court proceedings.[footnoteRef:59]  The National Housing Law Project has also raised concerns that the RAD program has increased in size rapidly without any sort of evaluation to determine how it has affected residents at the impacted developments.[footnoteRef:60] HUD has informed GAO that it would set procedures to identify and respond to risks that could impact long term affordability but according to the report it has never been done.[footnoteRef:61]  [59:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [60:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf]  [61:  United States Government Accountability Office Report to the Tanking Member, Committee on Financial Services, House of Representatives, Rental Assistance Demonstration: HUD needs to Take Action to Improve Metrics and Ongoing Oversight, February 2018, available at: https://www.gao.gov/assets/700/690371.pdf] 

D. RAD Roundtable
NYCHA created the RAD roundtable on resident rights and protections to ensure that there are protections for tenants during the conversion process.[footnoteRef:62]  The roundtable was made up of public housing residents, advocates and community-based organizations to help address concerns raised during a PACT/RAD conversion. The guidelines are enhancements to the federal guidelines to the RAD program. The RAD RFP also has several requirements that the developer is required to address during the conversion process.  [62:  Enterprise, Rental Assistance Demonstration (RAD) Lessons Learned at the Ocean Bay (Bayside) Apartments 2017-2018, available at: https://www.enterprisecommunity.org/sites/default/files/2021-06/RAD-lessons-learned-at-ocean-bay.pdf] 

When a development or bundle of developments is converted to Section 8, NYCHA retains ownership of the land at the RAD converted properties and enters into a 99-year-old lease with the developer. The private development then oversees the renovations, takes over the day-to-day management, and provides onsite services. NYCHA maintains oversight over the impacted management and operation decisions at the development. Since the responsibility to maintain PACT housing units is now the responsibility of the private landlord and management, HPD has oversight over code enforcement.  HPD enforces the New York City Housing Maintenance Code which covers which covers heat and hot water, mold, pests, gas leaks, fire safety, and more.
 According to Enterprise, the closing memo provides NYCHA with “expanded approval rights over project operations, including the selection of management agent, budget setting, and site financial decisions.” The developer is also not allowed to sell and NYCHA has the authority to terminate the existing management company if they determine they are underperforming. However, housing advocates have raised concerns that NYCHA has not disclosed all of the transaction documents that are involved in the PACT deals.[footnoteRef:63] [63: Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf] 

VIII. Concerns with the Implementation of PACT/RAD
Many NYCHA tenants are concerned that under that PACT program, private companies would be involved with the operation and financing of the housing units. Although tenants in the PACT program have similar rights to tenants in public housing, the property manager has significant discretion over evictions, and addressing housing conditions.[footnoteRef:64] There also appears to be a breakdown in communication between tenants, government agencies, and the developer during and after the conversion process.  [64:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf] 

A. Evictions
There is a concern that the housing managers from private companies would be more likely to evict if a tenant falls behind in rent.[footnoteRef:65] According to a report from Human Rights Watch, the eviction rates at Ocean Bay (Bayside) and Betances were significantly higher post conversion compared to the average eviction rate at NYCHA. Many of the other developments converted right before or during the COVID pandemic when an eviction moratorium was in place.[footnoteRef:66]  However, NYCHA residents are concerned that the elevated eviction rates post conversion at Ocean Bay and Betances would result in higher rates of homelessness and gentrification.[footnoteRef:67] [65:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [66:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [67:  Greg Smith, How NYCHA Allegedly Closed the Book on Repairs It Didn’t Do, The City (Dec. 22, 2020, 8:35 p.m.) https://www.thecity.nyc/2020/12/22/22196488/nycha-open-repairs-mold-rad-privatization-public-housing.] 

B. Housing Conditions
One of the main reasons NYCHA is converting public housing units to PACT units is to improve the housing conditions at these developments. Tenants have complained that repairs have been cheaply done.[footnoteRef:68] There are also concerns around the implications PACT/RAD conversion will have on NYCHA’s existing backlog of repair orders. It has recently been reported that, with the conversion of NYCHA apartments to the private sector, repair orders have been deemed “closed,” even where no repair work had been done.[footnoteRef:69] Once a unit has been converted, tenants are reportedly instructed to inform the development’s new management team of any repair needs, and NYCHA no longer maintains a record of those work orders.[footnoteRef:70] Further, NYCHA maintains that developments that undergo PACT/RAD conversion are no longer covered by the mold and leak abatement court order resulting from the Baez lawsuit, and it has been reported that 746 pending mold or excessive moisture repair requests were deemed closed without the work completed once the units were placed into PACT/RAD.[footnoteRef:71] These concerns raise questions about the governmental oversight of these units when a conversion occurs. [68:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [69:  Greg Smith, How NYCHA Allegedly Closed the Book on Repairs It Didn’t Do, The City (Dec. 22, 2020, 8:35 p.m.) https://www.thecity.nyc/2020/12/22/22196488/nycha-open-repairs-mold-rad-privatization-public-housing. ]  [70:  Id.]  [71:  Id.] 

C. Communication after the Conversion 
Residents have additionally reported confusion and lack of information about the process, concerns with the process of signing a new lease, and ongoing concerns that conversion will result in gentrification.[footnoteRef:72] It has been reported that many resident have not been properly informed about how PACT shifts responsibility from NYCHA to a new property manager. It has been reported that many residents did not understand the lease or the mechanics of the conversion.[footnoteRef:73] Some tenants have complained that they have not received translations of the leases even though developers have stated that drafts of the leases were made available online in multiple languages.[footnoteRef:74]    [72:  Rachel Holliday Smith, Feeling Left Out, Public Housing Tenants ‘Not on Board’ With Privatization Plan, The City, (Jul. 19, 2020, 3:17 p.m.) https://www.thecity.nyc/housing/2020/7/19/21330309/public-housing-tenants-nycha-privatization-manhattan-housing. ]  [73:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [74:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf] 

Tenants also had difficulties reporting conditions in their apartment. Under NYCHA, tenants would call the NYCHA call center to file complaints but the number no longer applies to PACT tenants.[footnoteRef:75] The operators have informed them that the address no longer exists in the system and are asked to call the property manager.[footnoteRef:76] If a tenant were to call 311, they would be informed by the 311 operator that they are in public housing and they should call NYCHA.[footnoteRef:77]  [75:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [76:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf]  [77:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf] 

	Tenants have also reported that they were no longer eligible to obtain transfers to another NYCHA development after the conversion and have reported that they lose their social service providers since they no longer reside at a NYCHA development.[footnoteRef:78] [78:  Human Rights Watch, The Tenant Never Wins: Private Takeover of Public Housing Puts Rights at Risk in New York City, January 27, 2022, available at: https://www.hrw.org/sites/default/files/media_2022/01/us_publichousing0122_web.pdf] 

IX. Conclusion
This hearing will allow the Committee to hear how NYCHA has addressed tenant concerns surrounding the conversion of public housing to Section 8 under the RAD process, and how NYCHA intends to address outstanding concerns going forward. It will also provide NYCHA representatives with an opportunity to elaborate on PACT/RAD. The Committee hopes to also hear testimony about whether NYCHA’s proposed plans will generate enough revenue to cover their capital needs and whether the agency is concurrently fulfilling their obligations to residents.

17

image1.png




