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I would like to thank the Council, Chair Margaret Chin and Chair James Sanders for this
opportunity to testify.

I'am Kimberly Flynn, Co-coordinator of 9/11 Environmental Action, the community
based organization of Lower Manhattan residents, school parents and environmental
health advocates that formed in April 2002 to ensure that the 9/11-related health needs of
the community are met.

In addition, I currently serve as the Community Co-Chair of the Community Advisory
Committee to the World Trade Center Environmental Health Center (WTC EHC), the
WTC Center of Excellence that serves affected residents, students and area workers.
Known as the ‘survivor program’ in the 9/11 health bill, the Environmental Health Center
operates at 3 clinics, at Bellevue, Gouverneur and Elmhurst hospitals, and currently cares
for a patient population totaling more than 5000

Today, I wish to thank the Council and the Speaker for this timely resolution, urging the
Senate to pass the 9/11 Health and Compensation Act. Clearly, the Council understards,
as so many of us do, that we have a vanishing window to pass this critical legislation that
will provide expert medical monitoring and treatment for responders and survivors whose
health was harmed by 9/11 and its toxic aftermath.

This bill must pass the Senate in the final session of the current Congress, otherwise its
prospects are very poor indeed. In that event, we are right to fear that the more than
30,000 9/11 responders and survivors who are sick as the result of their WTC exposure
will be denied the federally funded medical care they desperately need and deserve. The
refusal to provide for specialized care that can for so many prevent the worst from
happening would be an injustice with grievous consequences.



In the last few weeks, we learned of the death of yet another WTC responder, iron worker
Joe Picurro, another hero who sacrificed everything to help others and who faced not
only harrowing illness but financial ruin. Yesterday, many of us attended the opening of
the NYPD Museums’ installation of the shields of 29 NYPD officers who have died from
their exposures at Ground Zero and the surrounding area, and at the landfill.

Today, I want to bring your attention to an additional population, those who experienced
9/11 as children.

NYC DOHMH estimates that tens of thousands of children were living or attending
school in Lower Manhattan on September 1™
[hutp://www.nyc,gov/html/doh/downloads/pdf/chi/chi28-4.pdf] A growing number of
studies have documented serious and lasting 9/11-related physical and mental health
impacts in children and adolescents. In October 2008, DOHMH WTC Health Registry
found that post-9/11 asthma prevalence in children under 5 years of age who lived or
attended school in Lower Manhattan was more than twice the already high rate in the
Northeastern US. Studies document age-related mental health impacts for a range of ages,
including increased post-9/11 alcohol or substance use among affected adolescents.

The Congress must pass this bill and the president must sign it for their health now and in
the future.

On 9/11, terrorists attacked our country. They targeted the people of Lower Manhattan. In
the days that followed, people of unparalleled courage made incredible sacrifices in the
face of terrible risks. I speak of the heroic responders who climbed the pile and also of
the men, women and children of uncommon courage and resolve, who brought this
community back to life.

By returning to Lower Manhattan and embracing the process of recovery and rebuilding,
the community made sure that the terrorists did not win. They did their part. Now it is
long time for the federal government to step up and provide the resources that will give a
fuller meaning to the word “recovery” for so many who are struggling to recover their
health.

Attached:
- WTC Environmental Health Center Enrolled Patients Chart
- Flier explaining how to access online petition calling for passage of the Zadroga
bill, at change.org
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AFTER THE RECENT VICTORY IN THE HOUSE

THE 9/11 HEALTH BILL HEADS TO THE SENATE
FOR A NOVEMBER/DECEMBER VOTE!

YOUR HELP IS URGENTLY NEEDED!

GO TO WWW.CHANGE.QORG
SEARCH FOR “Senators 9/11 Responders”
CLICK ON THE LINK TO THE PETITION « THE PAGE BELOW WILL OPEN
SIGN THE PETITION TO SEND A MESSAGE TO YOUR
U.S. SENATORS URGING THEM TO VOTE YES

THEN REACH OUT TO FRIENDS, FAMILY AND ASSOCIATES IN OTHER STATES
NOW AND ASK THEM TO SIGN THE PETITION. POST THE LINK TO YOUR
FACEBOOK STATUS AND ON OTHER SOCIAL NETWORKING MEDIA.

File §d|t View HJS[’D{Y Bookmarlu; 'i‘unls Hcfp

- & - ,-'.gs '.jm’ & http:{Iwew.change.arg/911_environmental a:tlonjpetttions{wewrteil your_serators_give_sic TA‘ ; "g* iIoonk _.r\E

.20 Most Visited @ Getting Started Latest Heed!mes "‘- P:ofnle inuse - Mazila,.. & Google News
Google :ﬁ . Vi 28 search - 4 bgh - G o 191 - & BB share- © Sidewks + §% Bookmarks~ 43 Translate = »

: ‘- E 9/1[ Enwrnnmenl:al Action ]All Fetlt

Tell Your Senators: Give Sick 9/11 ‘Sign the Pet ;
Survivors & Responders the Medical 323
Care They Need & Deserve .

Already a Change.org member? Click here

T 7 ) FRST NAME:
Fargeting: The U.S. Senate
Started by: 9/1 Environmental Action LAST NAME:
EMAL:
I {ate September, our steugyle for 911 health
justice took & major step forward when the House ADDRESS. ) )
of Representatives passed H,R. 847, the 9:11 Health CITy: ’ ,!”State_vlf Nor-U.S.
i and Compensation Act — which would protect the R
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leaith of tens of thousands of people affected by
the worst act of terror in our nation’s histery.
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FIRE DEPARTMENT, CITY OF NEW YORK

FIRE OFFICERS

LOCAL 854, INTERNATIONAL ASSN. OF FIRE FIGHTERS, AFL-CID

"ASSOCIATION

225 BROADWAY % NEW YORK, NY 10007 ¥ SUITE 401
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TESTIMONY BY CAPTAIN ALEXANDER HAGAN, PRESIDENT
UNIFORMED FIRE OFFICERS ASSOCIATION
BEFORE THE CIVIL SERVICE & LABOR, JOINTLY WITH THE COMMITTEE ON
LOWER MANHATTAN REDEVELOPMENT OF THE NEW YORX CITY COUNCIL
NOVEMBER 10, 2010

Good morning, my name is Deputy Chief Richard Alles and I am here on behalf of UFOA
President Alexander Hagan. I am joined by my Executive Board colleague Lt. Eddie Boles. The
UFOA represents 2,554 Lieutenants, Captains, Battalion Chiefs, Deputy Chiefs, Medical
Officers and Supervising Fire Marshals of the FDNY. Additionally we represent over 4000
refirees.

I wish to first thank City Council Speaker Christine Quinn, Councilmember Sanders and the
Civil Service and Labor Committee members, as well as Councilmember Chin and the members
of the Committee on Lower Manhattan Redevelopment for having a hearing on this extremely
important issue.

Our union has been proactive and supportive of seeking legislation whether it be from the City,
State, or Federal Government to provide the necessary funding for the monitoring, diagnosis, and
treatment of our members who responded and worked at the WTC site on and during the many
months after 9/11. Fire Officers and Firefighters participated in the work at Ground Zero in an
extremely toxic atmosphere. Qur current statistics show that 15,276 Fire and EMS employees
both active and retired have received at least one WTC monitoring exam.

We have a 95 percent retention rate for those receiving more than one exam.

As of September 2010, 1100 members réceived WTC monitoring exams for this year.

The WTC Medical Monitoring Program is annually treating 3876 members for upper and lower
respiratory ailments. Additionally, we have countless members battling various other illnesses
including cancers, gastrointestinal, esophageal and sinus illnesses, both among our active and
retired members. Besides our members battling physical illnesses, over 14,000 FDNY members
have sought counseling through the FDNY Counseling Services Unit. The CSU sees an average
of over 200 cases per month, compared to an average of 50 cases per month before 9/11.

AFFILIATED WITH

NEW YORK STATE AFL-CIO
NEW YGRK CITY CENTRAL LABOR COUNCIL AFL-CIO - MARITIME PORT COUNCIL OF GREATER NEW YORK & VICINITY 515
UNION LABEL & SERVICE TRADES COUNCIL OF GREATER NEW YORK & LONG ISLAND - NATIONAL SAFETY COUNCIL "




The events on September 11™ were an attack on America in an act of war. As a result, hundreds
of our members have been forced into early retirement, and when the book is finally closed on
this terrorist attack, we will have had thousands of lives shortened, and the suffering will be
impossible to measure. This doesn’t even account for the thousands of 1™ responders nationwide,
as well as trade union workers, volunteers, and community residents who worked side by side
with us during the cleanup, when we were assured that the air was safe to breathe, and now many
of them are sick and dying as well.

Dr. Kelly and Dr. Prezant, the Chief Medical Officers of the FDNY, have done a tremendous job
in the oversight of the healthcare of our members since 9/11. Both doctors have worked tirelessly
on addressing the complexity of delivering healthcare to our members as well as monitoring the
effects from their exposure. They lead one of the Centers of Excellence for WTC, but their
efforts need to be supplemented with funding to keep it operating.

One very positive program that they were able to implement with a $25 million Federal grant
that the FDNY received in the fall of 2006 was providing a prescription drug program for our
members. Before this program, the cost of dealing with a WTC illness was being shouldered by
the member and our union. Co-payments from the health carriers and prescription drug costs
were being directly paid by our members and our union welfare fund. These costs are in the
thousands of dollars. Our members, therefore, not only have to endure the emotional and
physical stresses associated with their illnesses, but they deal with the financial strains as well.

Members of our Executive Board have made many trips to Washington, DC to lobby for the 9/11
Health & Compensation Act. The UFOA applauds the efforts of the House sponsors of the bill,
Representatives Carolyn Maloney, Jerold Nadler, Peter King, and Michael McMahon in gaining
passage in the House of Representatives on September 29, 2010. We now look to New York
Senators Kirsten Gillibrand and Charles Schumer to lead the charge for passage in the Senate.
Additionally, we are thankful for the support from Mayor Bloomberg and his staff, who are
fighting for support.

The 9/11 Health & Compensation Act is a historic bill that will play a substantial role in
relieving the financial strain on our members and their families. The bill will address the
monitoring, diagnosis and treatment of WTC illnesses, which will help reduce the financial
worries of dealing with an illness. Also, this bill will help save lives since it will promote more
carefu] monitoring and earlier medical intervention and treatment for those who become il}.
The 9/11 Health & Compensation Act symbolizes the responsibility of our Federal Government
to those whose selfless acts helped to rebuild this nation after such an event.

The complexity of dealing with the health issues from the WTC is monumental. I wish to
compliment the two Commitiees’ effort in addressing many of those issues. The 1% responders



and the citizens of New York City provided the first line of defense for the entire country when it
was attacked on 9/11. Now our Federal Government must honor its obligation to assist our City
with the necessary funding and to help not only our citizens but those from all 50 states who

become 1ll from this catastrophic event.
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National Employment Law Project

Testimony of Annette Bernhardt, Ph.D.,

Policy Co-Director, National Employment Law Project

Hearing Before the New York City Council, Committee on Civil Service & Labor
Regarding Proposed Resolution 245-A

Chairperson Sanders and members of the committee, thank you for this opportunity to testify
on the problem of wage theft in New York, and in support of Resolution 245-A calling on the
New York State Legislature to pass the Wage Theft Prevention Act.

For the past 15 years, [ have been conducting research on low-wage jobs and economic
inequality in the United States (I hold a Ph.D. in sociology from the University of Chicago). In
my current position at the National Employment Law Project, | also conduct policy analysis and
work with community advocates and state and local legislators to develop policy respaonses to
the core problems of the 21% century workplace.

My current research focus is on documenting the growing problem of unregulated work here in
New York and across the county. Most recently, | was lead author of Working Without Laws: A
Survey of Employment and Labor Law Violations in New York City, which was released in
January of this year. The report documents the extent to which employers comply with
workplace laws in New York City; it is based on a landmark 2008 survey of 1,432 workers in low-
wage industries. We used an innovative, statistically rigorous methodology that allowed us to
reach vulnerable workers who often are missed in standard surveys, such as unauthorized
immigrants and those paid in cash.

Our findings expose a world of work in which the state’s labor laws are failing to protect
hundreds of thousands of New Yorkers. These protections, such as the right to be paid at least
the minimum wage and the right to be paid overtime, are being violated at alarming rates. The
sheer breadth of the problem, spanning key industries in the economy, as well as its profound
impact on both workers and their communities demand urgent attention.

In what follows, | first summarize key findings of the Working Without Laws report and then
discuss how the proposed Wage Theft Prevention Act is a key component of the fight to end
wage theft in New York.

1. Workplace Violations are Severe and Widespread in New York’s Low-Wage Labor Market

0 Minimum wage violations: Fully 21 percent of workers in our sample were paid less
than the legally required minimum wage in the previous workweek.

0 Overtime violations: Of those who had worked more than 40 hours during the previous
week, 77 percent were not paid the legally required overtime rate by their employers.



O Off-the-clock violations: Of the workers in our sample who came in early and/or stayed
late after their shift during the previous workweek, 69 percent did not receive any pay
at all for the extra hours outside their regular shift.

O Meal break violations: More than two-thirds (70 percent) of the workers in our sample
experienced a violation of meal break law — either they didn’t get any break at all, had
their break shortened, were interrupted by their employer, or worked during their
break.

O Paystub violations: Fully 55 percent of workers in our sample did not receive
documentation of their earnings and deductions in the previous workweek {required
under state law regardless of whether workers are paid in cash or by check).

0 llegal deductions: In the previous workweek, 33 percent of respondents who reported
deductions from their pay were subjected to illegal deductions (e.g. for damage or loss,
work-related tools or materials or transportation).

0 Tipped job violations: In New York State, workers who receive tips have a separate,
lower minimum wage requirement. Of the tipped workers in our sample, 37 percent
were paid less than the tipped worker minimum wage in the previous workweek.

0 llegal employer retaliation: Nearly a quarter of the workers in our sample reported
they had made a complaint to their employer or government agency, or attempted to
form a union, in the last year. Of those, 42 percent experienced one or more forms of
illegal retaliation from their employer (e.g. having their pay cut or being fired or
suspended).

0 The failure of New York’s workers’ compensation system: Of the workers in our sample
who recently had a serious injury on the job, only 11 percent filed a workers’ comp
claim and only 6 percent had their medical expenses paid by workers’ comp insurance.
In addition, when workers told their employer about the injury, 16 percent experienced
an illegal employer reaction (e.g. the employer fired or threatened to fire them if they
filed a claim, or instructed them not to file for workers’ compensation).

2. Workplace Violations Span the Breadth of New York City’s Economy

0 We identified five clusters of industries with significant rates of workplace violations
= Retail, restaurants, grocery stores and drug stores
= Caregiver industries: home health care, child care, domestic work
= Construction, food and garment manufacturing, and wholesale trade
= Personal services: dry cleaning, industrial laundries, car washes, car repair,
parking lots, beauty and nail salons
= Building services: janitorial and security guard services

O  Workers in companies with less than 100 employees were at greater risk of violations
than those in larger companies. But the problem is by no means limited to small firms.
In large companies, more than one out of 10 workers experienced a minimum wage



violation, and of those who worked overtime, 58 percent were underpaid or not paid at
all for the extra hours.

g Not all employers violate the law. We found a range of workplace practices—offering
health insurance, providing paid vacation and sick days and giving raises—that were
associated with lower violation rates.

3. All Workers are at Risk of Workplace Violations

Women, immigrants and people of color are disproportionately likely to be employed in low-
wage industries, and in those industries, are also at greater risk of workplace violations. But
violations are not limited to immigrant workers or other vulnerable groups in the labor force—
everyone is at risk, albeit to different degrees.

4. The Cost of Wage Theft in New York City

0 The cost to workers: Fully 54 percent of our sample experienced at least one pay-
related violation in the previous workweek. We estimate that these workers lost an
average of $3,016 annually due to workplace violations, out of total earnings of $20,644.
That translates into wage theft of almost 15 percent of earnings.

O The cost to communities: We estimate that in a given week, approximately 317,263
workers in New York City have at least one pay-based violation. Extrapolating from this
figure, front-line workers in low-wage industries in the five boroughs lose more than
$18.4 million per week as a result of employment and labor law violations.

5. How New York Can Fight Wage Theft:

Everyone has a stake in addressing the problem of workplace violations. When impacted
workers and their families struggle in poverty and constant economic insecurity, the strength
and resiliency of local communities suffer. When unscrupulous employers violate the law,
responsible employers are forced into unfair competition, setting off a race to the bottom that
threatens to bring down standards throughout the labor market. And when significant
numbers of workers are underpaid, tax revenues are lost.

 Policy reforms are needed at the federal level, but state and local governments have a
significant role to play as well. New York is well-placed to tackle the problem of wage theft,
given the state’s commitment to workers’ rights and strong base of community advocates. In
recent years, enforcement by the New York State Department of Labor has improved
substantially through the use of proactive investigations and outreach to community groups.
But in order for these efforts to succeed, New York must strengthen its legal enforcement tools.
That’s because the strength of laws and the strength of their enforcement are deeply
intertwined. Weak employment and labor laws send the wrong signal to the labor market,
incentivizing low-road business strategies and robbing workers and enforcement agencies from
the tools they need to ensure compliance with core workplace standards.



The state legislature has a prime opportunity to address the problem, as it considers the Wage
Theft Prevention Act (A10163 and $8380). The bill, developed by Make the Road New York and
supported by NELP and a wide range of stakeholders, targets unscrupulous businesses in order
to level the playing field for responsible employers. Highlights of the proposed bill include:

o It creates strong economic incentives for employers to comply with the law, by
increasing penalties for wage theft.

O [t protects workers who speak up for their rights and encourages other workers to
come forward, by closing loopholes in existing law and establishing stiff damages
to punish employers who retaliate against their workers.

0 It ensures that workers are actually able to collect on the unpaid wages they are
due, by giving Courts and the New York Department of Labor new tools to keep
employers from hiding assets and defaulting on judgments.

This bill will significantly advance New York’s ability to address the chronic, economy-wide
exploitation documented in Working Without Laws. In addition to significantly increasing the
costs of violating the law (which is one of most important reforms that legistators can
implement), | also want to flag the provisions that protect workers and ensure that they get
paid.

Consider the following. In our survey, a quarter of the workers we surveyed said that they did
not file a compiaint during the past 12 months, even though they had experienced a serious
problem such as dangerous working conditions or not being paid the minimum wage. Of these
workers, 41 percent were afraid of losing their job and 40 percent thought it would not make a
difference. Fear of retaliation and expectations of failure, then, figure strongly in workers’
decisions about whether to make a complaint. Any robust system of enforcement depends on
the ability of workers to come forward to report violations, and must provide strong
protections and a demonstrated track-record of delivering the earnings that were iost to wage
theft.

* %

At the National Employment Law Project, we believe that economic opportunity is built on
strong labor standards that are fully enforced. We therefore wholeheartedly support
Resolution 245-A calling on the New York State Legislature to pass, and the Governor to sign
into law, the Wage Theft Prevention Act.
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Testimony before the New York City Council Committee on Civil Service and Labor

Amy Traub
Director of Research, the Drum Major Institute for Public Policy
November 10, 2010

My name is Amy Traub and I am Director of Research at the Drum Major Institute for Public
Policy, a non-partisan think tank based here in New York City. 1 appreciate this opportunity to
speak about Resolution 245-A urging the state of New York to enact the Wage Theft Prevention
Act.

!
It’s difficuit to imagine anything more basic to a free economy than the right of an employee to
be paid for his or her work. And yet the text of this resolution cites evidence indicating that
fundamental right is routinely being violated in our city today. Research from the National
Employment Law Project concludes that a fifth of the city’s low-wage workers — an estimated
317,200 working New Yorkers — are paid less than the minimum wage in a given week.! Even
more are cheated out of the tips they’ve earned, their overtime pay, or the meal breaks they’re
legally entitled to.

Clearly low-wage workers and their families are hurt deeply when income they’ve earned is
stolen from them. But an environment of pervasive lawlessness at the bottom of our labor market
also harms New York’s small businesses, drains revenue from the already depleted city and state
budgets, and retards the city’s overall economic recovery.

When enforcement of workplace laws is as lax as it is now and penalties are so low, corrupt
employers can simply factor the risk of getting caught into their cost of doing business. As a
result, businesses that cheat their employees can come out ahead, leaving responsible, law-
abiding business owners at a competitive disadvantage. Small businesses with low margins face
the greatest difficulty competing against rivals that are willing to break the law to lower their
costs. Enforcing the law would level the playing field for everyone.

As we’re all painfully aware, both New York City and New York State face daunting revenue
shortfalls that have led to very tight budgets. New York’s epidemic of wage theft makes the
situation worse. The state loses an estimated $427.9 million a year in reduced unemployment
insurance payments, workers’ compensation premiums, and personal income tax revenue as a
byproduct of wage theft.> New York City also loses income and sales tax revenue when
employees get cheated out of their wages. By improving enforcement of wage and hour laws
New York can begin to reclaim a portion of this lost revenue.

! Annette Bernhardt, Diana Polson, and James DeFilippis, “Working Without Laws: A Survey of Employment and
Labor Law Violations in New York City,” National Employment Law Project, 2010. P 44.
? Based on calculation by Make the Road New York and the Fiscal Policy Institute.



There are also broader economic consequences when money is taken from the pockets of New
York’s lowest income workers. Workplace violations rob low wage workers of an estimated
$3,016 annually out of average wages of just $20,644 a year.3 New Yorkers living on such low
incomes tend to spend their paychecks quickly, buying food, clothing, and other essentials in
their communities. By deterring violations, the Wage Theft Prevention Act will keep these wages
from being sucked out of our neighborhoods, enabling workers to support their families and put
dollars to work rebuilding New York’s economy.

To conclude, the status quo of inadequate enforcement of fundamental employment laws
damages working New Yorkers and their families, law-abiding businesses, the city and state
budgets, and our overall economy. It’s no surprise that legislation to address the problem passed
both the Assembly and the Senate. Now it’s critical that these bills be reconciled so that workers
and their advocates get the tools they need to enforce the law. With this resolution, the Council
alerts state legislators that this must be a priority.

Thank you!

* Annette Bernhardt, Diana Polson, and James DeFilippis, “Working Without Laws: A Survey of Employment and
Labor Law Violations in New York City,” National Employment Law Project, 2010. P 44,



Testimony of Deborah Axt,
Deputy Director, Make the Road New York
in Support of Resolution 245-A, calling for reconciliation
and passage of the Wage Theft Prevention Act

I would like to thank Chairman Sanders and the members of the Civil Service & Labor Committee for the
opportunity to speak today. | am here today to testify on behalf of MRNY to urge City Council to pass
Resolution 245-A calling for the reconciliation and passage of the Wage Theft Prevention Act.

Make the Road New York is a New York City-based membership organization of 8,000 Latino families and 600
small businesses. For fifteen years, MRNY has supported low-income workers who stand up for their rights to
be paid what they have earned ~ through litigation and community pressure. We have tracked hundreds of
cases through investigations at the Department of Labor, litigated on behalf of hundreds more, and our
members have stood side-by-side on picket lines, marches and boycotts with thousands of workers who have
been victimized by wage theft. In the process, we have collected well over $5 million in unpaid minimum and
overtime wages for low-wage workers and learned much more than we ever wanted to know about the
obstacles facing workers who want to stand up for their rights... not to mention responsible employers who
want to abide by the law but who face unfair competition from the guy down the street who is slashing annual
costs by hundreds of thousands of dollars by stealing his workers’ overtime.

Out of that experience, and of course with consultation from all of the other leading experts on wage and hour
issues across the country, we drafted the Wage Theft Prevention Act. The WTPA contains the best, most
effective tools to fight wage theft — grounded in proven models from NY and around the country,

1) We must change the economic incentives that encourage bad-actor employers to violate the law.
Damages owed, on top of wages, must be increased from 25% to at least 100% — to bring New York
State more closely in line with dozens of other states like Arizona, Idaho, and Ohio..

2) Workers must be encouraged to speak up for their rights — and be protected when they do. Smart
violators know that a mere threat can forestall a worker complaint to the DOL. Where that fails, firing
the worker silences dissent. The WTPA clarifies New York’s prohibition of employer retaliation to lose
loopholes and outlaw aff the dirty tricks of the worst violators. The bill also creates automatic damages
of up to $10,000, payable to the worker, when an employer discharges or otherwise penalizes a
worker in retaliation for protected activity.

3) Violators must be kept from wriggling off the hook after judgment. A worker’s right to minimum wage
and overtime is only as meaningful as a worker’s ability fo actually recover the money. The WTPA
increases the amount of a judgment by 15% if an employer refuses to pay for 90 days after being
found to owe money for stolen wages. It also provides the Department of Labor and the courts
discretion to obtain financial information on viclators to help keep wage thieves from hiding assets to
evade their duty to pay.

The Wage Theft Prevention Act sets forth a series of interlocking, strategic, narrow reforms that target bad
actors, to end the unfair competitive edge that wage thieves hold over law-abiding businesses, and to ensure
that stolen wages flow back to New York’s working families and their communities as quickly as possible. it is
small business support and economic stimulus at its best.



Testimonio de parte de Eudocio Alvarado en apoyo de
Resolucién 245-A

Buenos dias. Mi nombre es Eudocio Alvarado y soy miembro de Se Hace
Camino Nueva York. Trabajé por siete afios en Village Farm Grocery, un
supermercado popular en el East Village de Manhattan que estd abierto
las 24 horas al dia. Por siete afios trabajaba 12 horas al dia por siete
dias a la semana con solo dos dias de descanso al mes. Mi sueldo inicial
fue mas o menos $3.33 la hora y nunca recibi tiempo y medio para las
mas de 40 horas extras que trabajaba cada semana.

Después de un afio en este trabajo pedi un aumento de sueldo de $20
por semana. Mi manager no queria pero me lo dio - ese afio y cada afio
después. Después de haber trabajado alli mas de seis afios, estaba
ganando $420 por semana - mas o menos $5 la hora y nada de
overtime. Quiere decir gue mi empleador me estaba robando alrededor
de $391 por semana, mas de $20,000 cada afio. Se molesté el manager
cuando pedia los aumentos de sueldo. Me obligé hacer mas trabajo sin
pagarme mas. Hasta me obligé a cuidar su automavil y pagar un ticket
de mi salario. Cada ratito el manager nos decia: “Tu no eres nadie,
puedo hacer lo que quiera, te puedo pagar o no,” y otras cosas asi.

57 479 PORT RICHMO
¢ . BIATEN ISEAND,
: : panrom ':'%:E:LfﬂB'?Q?ﬂzé?i i
Fax 718 418 9635 Fax 718 9818077

WWWMAKETHEROADNY.ORG



Finalmente me frustré con esta situacion y me fui a Se Hace Camino
Nueva York para buscar informacién sobre mis derechos y unos
consejos. Empecé a hablar con mis compafieros de trabajo y les invité
que luchdramos para que se cumpliera ia ley. El dia siguiente, me
despidieron de mi trabajo. El manager me dijo que ya no tenia trabajo y
que ya no me necesitaba. Mas después, dijo que me habia despedido
porque estaba tomando en el trabajo, pero yo soy diabético y no puedo
tomar alcohol. Nunca habia hecho esta acusacion antes y no es lo que
me dijo cuando me despidié. El dia después de haberme despedido,
habia otro trabajador nuevo en mi puesto.

Fue una situacidén bien dificil para mi. Ademas de perder el trabajo
donde habia estado por tanto tiempo, tenia que buscar otro trabajo.
Después de seis meses encontré otro trabajo y ahora estoy contento
que ya no trabajo en Village Grocery. Pero los duefios de la tienda me
despidieron por educar a mis compafieros de trabajo sobre nuestros
derechos y quiero que paguen una penalidad por eso. Es una de las
cosas que haria el Acta de Ley para Prevenir el Robo de Salario: un
empleador tendria que pagar una multa de $10,000 - pagado al
trabajador - cada vez que despida a alguien como represalia por
enfrentar este tipo de abuso. Esta penalidad haria mas facil para el
trabajador defender sus derechos y mas dificil para los empleadores
violar la ley con impunidad.

Testimony of Eudocio Alvarado in support of Resolution 245-A

Good morning. My name is Eudocio Alvarado and I’'m a member of
Make the Road New York. | worked for seven years at Village Farm
Grocery, a popular, 24-hour grocery store in the East Village of
Manhattan. For 7 years, | worked 12 hours a day for seven days a week
with only two days off a month. My starting pay was about $3.33 per



hour and | was never given time-and-a-half for the over forty hours of
overtime that | worked every week.

After a year on the job, | asked for a $20 per week raise. Reluctantly,
my manager gave it to me - that year and each year after. After | had
been working there for more than six years, | was making $420 each
week - about $5 an hour with no overtime. In other words, my
employer was stealing about $391 a week from me, more than $20,000
each year. My requests for a raise upset the manager. He forced me

to take on new work without more pay. He even made me

watch his car and pay the cost of a parking ticket from my wages. The
manager would always say to us: “You're nobody; | can do whatever |
want. | can pay you or not,” and other things like that.

Eventually | got frustrated with this situation and | went to Make the
Road New York to find out about my rights and get some advice. |
began to speak to my co-workers and | encouraged them to fight to
enforce the law. The day after | had this conversation with my co-
workers, | was fired. The manager told me that there was no more work
for me and they had to let me go. Later on, my boss claimed that he
fired me for drinking on the job. | am diabetic, so | can’t drink alcohol.
And this accusation had never been made before - it's not what they
told me the day | was fired. The next day after the boss fired me, a hew
worker was working at my old job.

It was a very difficult experience for me. In addition to being kicked out
of the job where | had worked for so long, | had to look for a new job.
After six months, { found another job and I'm glad | don’t work at
Village Grocery anymore. But the store’s owners fired me for educating
my co-workers about their rights and | want them to face a penalty for
that. That’s one of the things the Wage Theft Prevention Act would do;
it would add a $10,000 penalty, paid to the worker, for each time an
employer fires someone in retaliation for standing up against this kind



of abuse. This penalty would make it easier for workers to stand up for
their rights and harder for employees to get away with breaking the
law.



Testimonio de parte de Manuel Santiago en apoyo de Resolucién 245-A

Buenos dias. Me ilamo Manuel Santiago y soy miembro de Se Hace Camino Nueva
York. Estoy aqui porque he vivido muchos problemas del robo de salario con
diferentes empleadores. Trabajé en un deli grocery en Queens. Trabajaba 13
horas diarias, seis dias de la semana. El seiior dijo que me iba a pagar 6 ddlares la
hora pero al final de la primera semana solo me pagd 300 dolares para la semana
entera, o sea menos de 4 dolares la hora. Trabajé alli tres semanas y me despidié
pero nunca me pago las otras dos semanas. La sefiora me dijo que tenia que
regresar para cobrar pero cuando regresé el sefior me dijo que no me iba a pagar
nada. Después me amenazd que iba a llamar a la policia e Inmigracién.

Hace poco trabajé en otro restaurante en Manhattan, trabajaba alli 8 meses. Me
contraté como dishwasher pero hice de todo: pintar, arreglar la cocina y otras
cosas mas. Me hizo trabajar 50 a 56 horas a la semana pero cuando iba a cobrar
me pagaba 20 a 40 ddlares por toda la semana. Decia que era porque no tenia
dinero. Siempre me decia “Mafiana te doy, mafiana te doy” pero nunca me
pagaba lo que me debia. Cerré el restaurante en enero. Somos seis compaferos
que dejd tres semanas sin pagar a ninguno de nosotros. No nos dijo nada y hasta
ahora no sabemos nada de él.

Por eso es muy importante que nos apoyen con esta ley para parar el abuso de los
empleadores. Ahora estoy pidiendo su apoyo en representacion de todos los
trabajadores explotados de Nueva York. Muchas gracias.
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Testimony of Manuel Santiago in support of Resolution 245-A

Good morning. My name is Manuel Santiago and I'm a member of Make the Road
New York. I'm here because | have experienced problems with wage theft with
several different employers. | worked in a Deli-Grocery in Queens. | worked there
for 13 hours a day, six days a week. The owner said that he was going to pay me
six dollars an hour but at the end of the first week he only paid me 300 dollars for
the whole week, in other words less than four dollars an hour. | worked there for
three weeks and then he let me go but he never paid me the other two weeks. His
wife told me that | had to come back later to get paid but when | came back, the
owner told me that he wasn’t going to pay me anything. Then he threatened me
and told me that he was going to call the police and Immigration.

More recently | worked in another restaurant in Manhattan. | worked there for
eight months. | was hired as a dishwasher but | did a little bit of everything: |
painted and fixed up the kitchen and other things as well. The owner made me
work 50 to 56 hours a week but when | went to get paid, he only gave me 20 or
sometimes 40 dollars for the whole week. He said it was because he didn’t have
enough money to pay us. He would always say, “I'll pay you tomorrow, I'll pay you
tomorrow,” but he never paid me what he owed me. The restaurant closed down
in January. There are six of us who used to work there who he never paid for the
last three weeks of work. He didn’t say anything to us; he just disappeared.

It’s very important to me that you support us with this law to stop employers’
abuse. I'd like to ask for your help on behalf of all the exploited workers in New
York. Thank you.



Testimonio de parte de Luis Olivo en apoyo de Resolucién 245-A

Buenos dias. Mi nombre es Luis Olivo y soy miembro de Se Hace Camino Nueva
York. Yo trabajaba por mas de 7 afios como empacador en un supermercado Fine
Fare en el Bronx. Trabajaba de las 7:30 de la mafiana hasta las 9 de la noche con
media hora de descanso, seis dias a la semana. Nunca me pagaron nada,
trabajaba por propinas. Después de empacar las bolsas, las llevdbamos a la casa
de los clientes. A veces tenia que subir hasta 5 o 6 pisos sin elevador. A veces los
clientes nos daban una propina y a veces no. Trabajdbamos 5 empacadores alli y
Fine Fare nunca pago a ninguno de nosotros. Trabajando solo por propinas uno
nunca sabe cuanto va a ganar y es dificil saber si va a poder pagar la renta, la luz,
el teléfono. Si hubiera estado ganando aunque sea el salario minimo, hubiera
podido vivir mucho mas tranquilo y mas cémodo.

Lo que hizo Fine Fare es ilegal: se llama robo de salario. Ahora soy miembro de Se
Hace Camino Nueva York y estamos luchando que se apruebe el Acta de Ley para
Prevenir el Robo de Salario, una propuesta de ley estatal que aumentaria las
penalidades por el robo de salario para que los empleadores pensaran dos veces
antes de robar el sueldo de sus propios trabajadores. Aunque lo que me pasé a mi
sucede también con muchos trabajadores, pero no dicen nada cuando hay una
violacion, porque tienen miedo perder su trabajo. Necesitamos més protecciones
para que dejen de explotar tanto a los trabajadores.

El gobierno estatal de Nueva York tiene la oportunidad de hacer algo que
beneficiaria a todos los trabajadores del estado. Necesitamos que esta propuesta
de ley sea aprobada y firmada este afio. Nuestras familias trabajadores merecen
este apoyo. Gracias.
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Testimony of Luis Olivo in support of Resolution 245-A

Good morning. My name is Luis Olivo and I'm a member of Make the Road NY. |
worked at the Fine Fare supermarket in the Bronx for more than 7 years as a
bagger. | worked from 7:30 in the morning until 9 o’clock at night with half an
hour break, six days a week. They never paid me anything; | only worked for tips.
After packing the bags, we carried the bags to the clients’ houses. Sometimes |
had to climb 5 or 6 flights of stairs. Some clients gave us tips and some didn’t.
There were 5 baggers and Fine Fare never paid any of us. When you’re only
working for tips, you never know how much you’ll earn, and it’s hard to know if
you’ll be able to pay the rent and the bills. if | had been earning even minimum
wage, | would have been able to live much more comfortably and with less
anxiety.

What Fine Fare did is illegal: it’s called Wage Theft. Now I’'m a member of Make
the Road NY and we’re working to pass the Wage Theft Prevention Act, a state-
wide law that would strengthen the penalties for wage theft so that employers
would have to think twice before stealing the wages of their own workers. The
same thing that happened to me happens to a lot of workers, but most people
don’t want to say anything because they’re afraid they’ll lose their job. We need
more protection to make it harder for employers to exploit their workers.

The government of New York has the opportunity to do something that would
benefit all workers in the state. We need this bill to be passed and signed into law
this year. Working families deserve this support. Thank you.



Testimony of Phil Andrews, Organizer with the
Retail, Wholesale and Department Store Union

New York City Council Committee on Civil Service and Labor hearing on
“Prevention of Wage Theft

Thank you Chairman Sanders and the committee. My name is Phil Andrews and I
am an organizer with the Retail, Wholesale and Department Store Union. I’'m here to
tell you that every single week, workers come to me about yet another store or chain
of stores that are violating minimum wage and overtime laws. I want you to know
that it is not just isolated pockets in immigrant communities or a few tiny shops in
some hidden corners of the five boroughs. It’s not just undocumented immigrants, or

teenagers. It's everywhere. Here’s two examples.

In 2007, we met workers at a store called Yellow Rat Bastard, or YRB on Broadway
and Spring Street in Soho. Employees there worked as many as 66 hours a week, for
as little as $5/hour with no overtime. We discovered that YRB had nine stores in
Soho, Brooklyn, and the Queens Center Mall and had nearly two hundred workers.
They had a national magazine, a website and were a well known brand with millions
in sales. The workers were diverse: there were teenagers, college students, parents,
and older people; native New Yorkers and immigrants; African-Americans, Latinos,
Whites and other any ethnicity you could think of. It took a two year campaign,
including an investigation and the arrest of the owner by the NYS Attorney General’s

office to reach a settlement to pay back the wages the workers were owed.

In late 2009, I met workers from Mystique Boutique. This chain consists of seven
stores in Soho. The nearly 100 employees there worked 50 to 60 hours a week with no
overtime and wages as low as $5 an hour. Again, the workforce had diverse ages,
ethnicities and were a mix of immigrants and native born New Yorkers. The AG’s
office launched an investigation. The day after the owners learned of this, they fired

35 workers, and several more in subsequent weeks. The AG’s office arrested the



owner and charged him with a number of criminal counts and brought a $3 million

civil case against the company.

I must stress that cases where the owners are caught are the exception, not the rule.
Even with the support of the union and the AG’s Office, these workers still faced
threats and retribution. Imagine trying to go it alone against your employer. Most

stay quiet.

Many other retail stores in Soho have faced investigations and lawsuits over wage
and hour violations, many others have escaped unnoticed; and if it’s happening this

much Downtown, then you can see why we say it’s an epidemic in the rest of the city.

Why do they choose to break the law? Two reasons: the chances of getting caught are
low and the penalties are slight. We need to give the DOL the tools they need to
eliminate wage theft. We need to prevent it before it happens and this bill is a critical

way to do that.

Most businesses want to do the right thing. But if your competitor is violating wage
laws either you're at a disadvantage, or you do the same. Let’s level the playing field
for good businesses and finally, give all hardworking New Yorkers at least the

chance to earn a legal wage. Thank you.



THE WAGE THEFT PREVENTION ACT

Support for Proposed Res. No. 245-A

Every day across New York State, grocery workers face rampant abuse on the job: nonpayment of
overtime for 70+ hour workweeks; theft of tips; illegal deductions from wages; and payment of wages
drastically below the legal minimum. In the Supermarket industry, low-road, unscrupulous employers
drive down standards, benefiting from unfair competition with businesses that do comply with the law.
Those breaking the law are an anchor on an industry that all New Yorkers need to prosper and grow.
This unfair competition can prevent the growth of Supermarket operators into food deserts and other
underserved communities. The resulting lost wages, tax revenue, and economic stability affect all New
Yorkers. Every dollar stolen from the hands of a worker is a dollar’s unfair advantage over the
competition and a dollar’s absence from commerce in our neighborhoods.

United Food and Commercial Workers Union Local 1500 is New York State’s largest Local Union
representing grocery workers. We represent over 23,000 workers in Long island, the Five Boroughs,
Westchester, Putnam and Dutchess Counties. Our employers include Stop and Shop, Pathmark/A&P,
Shop Rite, King Kullen, D’agastinos, Xey Food Supermarkets, Fairway Markets and Gristedes.

Our Union has also represented workers in non-union grocery stores on back-wage complaints.
Recently, our Union was able to work with New York State Department of Labor to help workers at a
grocery operator called Amish Markets to recoup over 1.6 million dollars in lost wages. Over the years,
UFCW Local 1500 has worked to get non-unicn grocery workers over five million dollars in lost wages.

The simple fact: non-payment of wages in various forms is epidemic in the grocery industry and simply
viewed as the cost of doing business by violators. In fact, our work shows that the most unscrupulous
employers are nearly immune under the current law: threats of retaliation silence workers; faked payroll
records disguise violations; and transfers of assets help violators evade paying judgments.

That is why UFCW focal 1500 has made the Wage Theft Prevention Act {WTPA) our number one state
legislative priority.

Our Union ask you to support and pass Proposed Res. No. 245-A which calls upon the New York
State Legislature to reconcile and pass A.10163 and 5.8380, and the Governor sign into taw, an act to

amend the Labor Law in relation to establishing the Wage Theft Prevention Act.
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Tuesdaiy, Novemb_er 09, 2010___.;,
Camille Rivera _
Deputy Political Director |
SEIU Local 32B]

Good morning and thank you Speaker Quinn and members of the City Council
for holding this hearing. My name is Camille Rivera and I am the Deputy
Political Director-of 32BJ. I am here to testify on behalf of 32B] in support of
the Council’s Resolution calling for the New York State Legislature to
reconcile and pass A. 10163 and S$.8380 and amend ‘the Labor Law to
establish the Wage Theft Prevention Act, 7

32B] represents over 70,000 workers in New York. Most of our members are
employed in traditionally low-wage industries like cleaning and security
iﬁdustries that unfortunately have their share of unscrupulous employers
that steal their employee’s earnings to gain a-competitive edge on high-road
employers. In fact, in the last year alone, nearly a billion dollars in wages were
stolen from employees in New York State. In response, the Wage Theft
Prevention Act implements necessary punitive measures and other _significant
disincentives for employers who violate New York's most fundamental wage

laws.

Across our State, these low-road employers are making illegal profits by
withholding payments for worker overtime, garnishing tips, making illegal
deductions from wages, and compensating their employees at rates far below
the minimum wage. It's estimated that wage theft costs the aﬁerage New
York low-wage worker $3,016 a year or a full 15% of their income. That
$3,016 would give a family $250 more a month for food, healthcare, rent, and
other necessities. Recent studies show that every week, nearly 3,000 law
wage workers in New York City are victims of wage theft; that’s 3,000 hard

working New Yorkers who will likely struggle to make ends meet because |

their employers failed to pay them what they rightfully earned.



Wage theft also cheats New York out of much needed tax revenue. When
employers underpay their workers or misclassify them as independent contractors
they also underpay their payroll taxes, unemployment insurance, and workers
compensation. Between 2002 and 2005, New York lost an excess of $175 million in
tax revenue because employers misclassified their workers as independent
contractors. A 2007 study by Cornell University found that nearly 70,000 workers

in the state were misclassified as independent contractors.

- New York must take a firm stand against this exploitative practice by implementing
strong incentives for businesses fo pay their workers what they are due. The legal
mechanisms implemented through this legislation will give the State the tools and
leverage to penalize bad employers and collect the money owed to its residents.
Violators must face stiff, certain punishments, and workers that speak up or file
complaints with the Department of Labor should be protected by laws with teeth.
Through these reforms the Wage theft Prevention Act will ensure that stolen wages
flow back to New York's working families and their communities. We thank the

council for its support of this important legislation.



Hearing Testimony of Shivanand Seenath, Retail Action Project Member

In Support of the “Wage Theft Prevention Act” MD
AE

U

Hello and Good Morning.

My name is Shivanand Seenath and I am a proud member of the Retail Action Project. I am here
to share my experience with wage theft and to speak in support of the Wage Theft Prevention

Act. I came from Trinidad five years ago for better opportunities to work and live.

For about 2 years, I worked as a stock worker for Shoe Mania, a local Manhattan retail chain.
Shoe Mania is known for its variety of shoe styles and frequent sales. My job involved back
breaking work. I brought shoes to the sales workers, lifted heavy boxes of merchandise and

maintained the stock room.

Like all Shoe Mania employees I worked 60-70 hours per week without being paid legal
overtime. No worker at Shoe Mania received the legally guaranteed overtime rate. Sales workers
constantly were not paid correct commission rates, often in violation of minimum wage laws.

Only the lucky workers received raises at Shoe Mania.

The owner ignored basic wage and hour laws. He paid me each week half check and half cash in
order to hide the fact he wasn’t paying legal overtime. Managers were encouraged to fine
workers as a form of discipline. Some of my co-workers were fined for arriving late and using a

cell-phone.

My co-workers and I knew that Shoe Mania was violating minimum wage and overtime laws.
By 2008, there were three separate lawsuits by Shoe Mania workers seeking unpaid wages.
During that time my co-workers introduced me to the Retail Action Project and the Retail,
Wholesale and Department Store Union (RWDSU). We organized 150 workers to unite under
one lawsuit secking over $1 million dollars in unpaid wages and better working conditions. After
rallies, countless meetings and media coverage, we finally reached a fair settlement with the

company. We expect the judge to approve the settlement next month.

It shouldn’t be this hard to get paid for a day’s work. The Wage Theft Prevention Act would
deter employers like Shoe Mania from ignoring wage and hour laws. We need to do more to

protect the wages of hard working New Yorkers like myself and my co-workers. Thank you.
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are grateful 1o the members of our national and
local advisory boards, as well as the staff of the
National Employment Law Project, for invaluable
'help throughout all phases of the project.

The fielding of our survey could not have
happened without the talented and dedicated
team of interviewers and translators we

had in New York. This team included Zayne
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This research was generously funded by
the Ford Foundation, the John Randolph
Haynes and Dera Haynes Foundation, the
Jovce Foundation and the Russell Sage
Foundation. We greatly appreciate the
support we received from Whitney Smith,
Diane Cornwell and Héctor Cordero-Guzman.
We are especiaily indebted to Eric Wanner,
Aixa Cintréon-Veléz and Katherine McFate,
without whom this project would not have
been possible. The views expressed in this
report are solely those of the authors.
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For their invaluable comments on drafts of
this report, we thank Laura Caruso, Andrew
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and Elly Spicer.

Madenna Camel, Yuteh Cheng, Jay Fraser

and Bob Les of the Survey Research Center
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This report exposes a world of work in which America's core labor and employment laws are failing

1o protect significant numbers of workers in the nation's largest city. These protections—the right

to be paid at least the minimum wage, the right to be paid for overtime hours, the right to take meal
breaks, access to workers’ compensation when injured and the right to advocate for better working
conditicns—are being viotated at alarming rates in the city’s low-wage fabor market. The sheer breadth
of the problem, spanning key industries in the economy, as well as its profound impact on workers and
their communities, entailing significant economic hardship, demand urgent attention.

In 2008, we conducted a landmark survey of 1,432 workers in low-wage industries in New York City.
We used an innovative, rigorous methodology that allowed us to reach vulnerable workers who often
are missed in standard surveys, such as unauthorized immigrants and those paid in cash. Our goal was
to obtain accurate and statistically representative estimates of the prevalence of workplace violations.
All findings are adjusted to be representative of front-line workers (exciuding managers, professional or
tachnical workers) in low-wage industries in New York City—a population that we estimate numbers
more than a half-million (686,322} workers.

Finding 1: Workplace violations are severe and
widespread in New York’s low-wage labor market

We found that many employment and labor laws regularly and systematically are violated, impacting a
significant part of the low-wage workforce in New York City. Here we summarize only key violations;
Table 3.7 tists all the violations measured in our study.

Minimum wage violations:

v Fully 21 percent of workers in our sample were paid less than the legally required minimum
wage in the previous workweek.”

= These minimum wage violations were not trivial in rmagnitude: 51 percent of workers were
underpaid by more than $1 per hour.

Overiime violations:

& More than one-third of our respondents had worked more than 40 hours during the previous
week. Of those, 77 percent were not paid the legaily required overtime rate by their employer.

= Like minimum wage violations, overtime violations were substantial in magnitude. The average
worker with a violation had worked 13 hours of overtime in the previous weelk-—hours that either
were undergaid or not paid at all.

= Naw York also has a daily overtime requirement when employees work more than 10 hours in
a single day. The vast majority of workers {93 percent) who qualified for this daily overtime pay
did not receive it.

* n this summary we are not able to elaborate the complexity of employment and labor laws; see the main report for details on federal and state
legal standards and coverage.



“Off-the-clock” violations:

= Nearly one-third (29 percent) of the workers in our sample came in early and/or stayed late after
their shift during the previous workwesk, Of these workers, 63 percent did not receive any pay at
all for the work they performed outside of their regular shift.

Meal break violations:

= The large majority of our respondents (80 percent) worked enough cansecutive hours to be
legally entitied 10 at least one meal break during the previous week. Of these workers, more than
two-thirds (70 percent) received no break at all, had their break shortened, were interrupted by
their employer or worked during the break-—all of which constitute a violation of meal break law.

Pay stub violations and illegal deductions:

= According to New York state faw, workers are required 1o receive documentation of their earnings
and deductions, regardless of whether they are paid in cash or by check. However, 55 percent of
workers in ocur sample did not receive this mandatory documentation in the previous workweek.

= |n New York, employers generally are not permitted to take deductions from a worker’s pay for
damage or loss, work-related tools or materials or transportation. But 33 percent of respondents
who reported deductions from their pay in the previous workweek were subjected to these types
of llegal deductions.

Tioped job violations:

s |n New York State, workers who receive tips have a separate, lower minimum wage requirement.
Of the tipped workers in our sample, 37 percent were paid less than the tipped waorker minimum
wage in the previous workweek.

Hlegal employer retaliation:

We found that when workers complained about their working conditions or tried to organize a union,
employers often responded by retaliating against them. Just as importanily, many workers never made
complaints in the first place, often because they feared retaliation by their employer.

= Nearly one-quarter (23 percent) of the workers in our sample reported they had made a complaint
1o their empioyer or government agency, or attempted to form a union, in the last year. Of those,
42 percent experienced one or more forms of illegal retakiation from their employer. For example,
employers cut workers’ hours and/or pay, fired or suspended workers or threatened to call
immigration authorities.

=

Ancther 23 percent of workers reported they did not make a complaint to their employer during
the past 12 months, even though they had experienced a serious proklem such as dangerous
working conditions or not being paid the minimum wage. Of these workers, 41 percent were
afraid of losing their job and 40 parcent thought it would not make a difference. Fear of retaliation
and expectations of employer indifference, then, figure strongly in workers' decisions about
whether to make a complaint.




Executive Summary continued...

Workers' compensation violations:

We found that the workers’” compensation system is not functioning for many workers in the low-wage
labor market.

¢ Of the workers in our sample who recently experienced a serious injury on the job, only 11
percent filed a workers’ compensation claim. In addition, fully 47 percent reported they were
required to work despite their injury, and an additional 33 percent said their employer refused 1©
help them with the injury.

= When the injured workers in our sample sought medical attention, 75 percent either had to pay
their bills out of pocket or use their health insurance to COVer expenses. Only 8 percent had their
medical expenses paid by workers' compensation insurance.

s When workers told their empioyer about the injury, 16 percent experienced an illegal employer
reaction; for example, employers fired or threatened to fire workers if they filed a claim, called or
threatened to call immigration authorities, or instructed the workers not to file for
workers' compensation.

When workers are exempt from workplace laws:

& Some workers either are partialiy or completely exempt from employment and labor laws—
hecause of archaic exemptions of specific industries and occupations, or because they are
considered to be independent contractors.

= Wa surveyed one group of workers often considered exempt from coverage—"in-home” child
care workers who provide care in their own homes. When we analyzed their working conditions
(separately from the rest of the sample), we found that 88 percent sarned less than the minimurm
wage. This finding underscores the need to ensure that all workers who are in an employment
relationship receive full legal protection.

Finding 2: Job and employer characteristics
are key to understanding worlkplace violations

Workplace violations are the result of decisions made by employers—whether to pay the minimurm wage
or overtime, whether to give workers meal breaks and how 10 respond to complaints about working
conditions. We found that workplace violations are profoundly shaped by job and employer characteristics.

= \Workplace violation rates vary significantly by industry and occupation. For example, minimum
wage violation rates ranged from as little as 2 percent in some industries to as much as 53
percent in other industries, and the range across occupations was similarly wide.

+ Some industries and occupations are rife with multiple types of viclations; for example,
taundry, dry-cleaning and private household workers faced very high rates of minimum wage,
overtime and off-the-clock violations. Other industries and occupations had high rates of some
violations but not others; for example, home health care workers had relatively few minimum
wage violations but high rates of overtime, ofi-the-clock and meal break violations. Workers
in industries such as restaurants, retail and manufacturing usually fell into the middle of the
distribution. (See Figures 4.1 to 4.9 for complete industry and occupation results.)




= Workers who were paid a flat weekly rate or paid in cash had much higher violation rates than
those paid a standard hourly rate or by company check. In particular, non-hourly pay arrangements
virtually guarantee that workers will experience overiime violations.

u

Workers employed by companies with less than 100 employees were at greater risk of
axperiencing violations than those employed by iarger companies. But the problem of workplace
viglations is by no means limited to small firms; more than one out of 10 workers at large
companies experienced a minimum wage violation, and among those who worked overtime, 58
percent were underpaid or not paid at all for the extra hours.

k=3

Not all employers violate the law. We found a range of workplace practices—offering health
insurance, providing paid vacation and sick days and giving raises—that were associated with
lower violation rates. Thig suggests that employers’ decisions about whether to comply with the
law are part of a broader business strategy shaping the workplace.

Finding 3: All workers are at risk of workplace violations

Women, immigrants and people of color are disproportionataly likely to be employed in low-wage
industries, and therefore are at greater risk of workplace violations. But violations are not limited to
immigrant workers or other vulnerable groups in the lakor force—everyone is at risk, albeit to
different degrees.

We found that a range of worker characteristics were correlated with higher minimum wage violations:

a Foreign-orn workers were more than twice as likely as their U.S.-born counterparts to have a
minimum wage violation. The higher rates were concentrated among women—especially woemen
who were unauthorized immigrants, 40 percent of whom had a minimum wage violation in the
previous week.

s U.S.-born workers of color had minimum wage violation rates ranging from 8 percent to 17
percent, in stark contrast to U.5.-born white workers, who in our sample did not have any
minimum wage violations in the previous workweek.

= Higher levels of education offered some protection from minimum wage violations, but even
college-educated workers still were at significant risk.

By contrast, worker characteristics were only weakly correlated with overtime, off-the-clock and
meal break violations. On the whole, job and employer characteristics were mcre powerful prediciors
of the workplace violdtions considered in this study than the demographic characteristics of

the workers.




oy

Executive Summary continued. ..

Finding 4: Weekly wage theft in New York City

Wage theft not only depresses the already meager earnings of low-wage waorkers, but also adversely
impacts their communities and the local economies of which they are a part.

e

2

Workers: More than half (54 percent) of our sample experienced at least one pay-related viclation
in the previous workweek. The average worker lost $58 out of average weekly earnings of $387.
Assuming a full-time, full-year work schedule, we estimate that these workers lost an average of
$3,016 annually due to workplace violations, out of total earnings of $20,644. That translates into
wage theft of almost 15 percent of earnings.

Communities: We estimate that in a given week, approximately 317,263 workers in New York
City have at least ong pay-based violation. Extrapolating from this figure, front-line WOrkers in
low-wage industries in the five boroughs lose more than $18.4 million per week as a result of
employment and labor law violations.

How New York can strengthen worker protections

Everyone has a stake in addressing the oroblem of workplace violations. When impacted workers and
their families struggle in poverty and constant economic insecurity, the strength and resiliency of local
communities suffer. When unscrupulous employers violate the law, responsible employers are forced into
unfair competition, setting off a race to the bottom that threatens to bring down standards throughout the
iabor market. And when significant numbers of workers are underpaid, tax revenues are lost.

Policy reforms are needed at the federal level, but state and local governments have a significant role to
play as well. This report lays out a comprehensive policy agenda to protect the rights of workers in New
York (see Section 7}, driven by two core principles:

Strengthen state and city enforcement of employment and labor laws: New York is
well-placed to tackle the problem of warkplace violations, given the state's strong labor lfaws,
significant enforcement resources and energized community advocates. In recent years, state
enforcement has been improved substantially through the use of proactive investigations and
outreach to community groups, but recent budget cuts have strained resources and slowed
progress. New York State must recommit resources toward enforcement, institutionalize recent
successes and enact new legislation to strengthen enforcement tools. New York City must

do its part by enforcing the labor standards that fall under its authority. It also should dedicate
resources to public education Campaighs and support enforcement efforts by community-based
organizations, worker centers and legal services providers.

Update legal standards for the 21st century labor market: Strong enforcement is important,
but so are strong legal standards that recognize the changing organization of work in the United
States. The strength of laws and the strength of their enforcement are deeply intertwined—weak
employment and labor laws send the wrong signal, opening the door to low-road business
strategies to cut labor costs. Raising the minimum wage, closing loopholes that exclude workers
from key protections and ensuring state and city resources are used to create living wage jobs are
all key improvements that would raise compliance in the workplace and improve the competitive
position of employers who play by the rules.

e







introduction continued...

Unfortunately, these cases are not unusual, nor are they limited to a few sectors or just smail
husinesses. A decade into the 27st century, our country’s employment and labor laws are failing to
protect New York City's workers. These are laws that most of us consider absolute and inviolate and
that date back to the New Deal. Employers must pay workers at least the minimurn wage, and time and
a half for overtime hours. They must follow reguiations to protect workers’ heaith and safety, and carry
workers’ compensation insurance in case of injury. They may not discriminate against workers on the
pasis of age, race, religion, nationat origin, gender, sexual orientation or disability. And they must respect
workers’ right to organize and bring complaints about working conditions.

Vet there is growing evidence that employers are breaking these bedrock laws. The severity of cases
brought by workers and government agencies in recent years, like the ones described above, as well
as a small but growing body of research, suggest the need to take a closer look at the state of worker
protections in New York City.?

w8

To date, very few studies have been able to estimate the proportion of workers experiencing workplace
violations across the full range of industries in our economy. As a result, we lack robust data on the
magnitude of the problem, the industries with the biggest offenders, or the workers who arg most
affected. The limited data, in turn, hamper effective policy responses.

This report presents research findings that begin to filt the gap. In 2008, we surveyed almost 1,500
workers in low-wage industries in New York City. Using a rigorous survey methodology that allowed us

to reach vulnerable workers who often are missed in standard surveys, we attempied to answer the _
following questions: How commaon are workplace violations, such as the percentage of workers earning -
less than the minimum wage or working overtime without pay? Which industries and occupations have .
high concentrations of violations? And who are the workers most affected?

We think of this survey as a census of the invisible, because from the standpoint of public policy,
government reguiation and immigration policy, these jcbs {and the workers who hold thern) all too often
are off the radar screen.

We found that there are significant, pervasive violations of core workplace laws in many low-wage
industries. Workers are being paid less than the minimum wage and not receiving overtime pay.
They are working off the clock without pay, and not getting meal breaks. When injured, they are not
receiving workers’ compensation. And they are retaliated against when they try to assert their rights
or attempt to organize. '

These problems are not limited to the underground economy o7 8 few unscrupulous employers; we
faund that both large and small employers violate the law, in a wide range of industries spanning the
city's economy. Nor are these abuses limited to specific parts of the workforce. Although wornen,
immigrants and people of color are disproportionately affected, we found that all workers in the low-
wage labor market are at risk of workplace violations.

To be clear, not all employers vioiate the taw. Our study suggests that even within high-vioiation
industries, there are responsible empioyers who comply with core employment and labor laws. Both -
those empioyers, and the workers who regularly experience workplace violations, urgently need a new:
commitment to full enforcement of labor standards.




This study was done as part of a larger coordinated research effort that surveyed more than 4,300
workers in low-wage industries in Chicago, Los Angeles and New York City. A national report on our
findings, Broken Laws, Unprotected Workers, combined data from all three cities and was released in
the fall of 2009.5 Here, we present findings for New York City only, in order to document the extent
to which the city’s employers are complying with state and federal laws. A crass-city comparison

of violations lies outside the scope of this report, given the variation in legal standards, industry and
workforce compaesition, but is planned for future research.

Bétter enforcement of worker protections is part of the solution, but alone won't solve the problem.

Our system of employment and labor laws is badly out of date and riddled with weak standards. Some
occupations and industries either are parily or completely exempted from coverage. Many health

and safety standards have not been updated in years, and the minimum wage is worth less today
{controlling for inflation) than it was 40 years ago. Many employers are treating workers as independent
contractors or hiring them through subcontractors, straining a legal framework predicated on a traditional
employment relationship.

But the high rates of workplace violations we document in this report raise an urgent, resounding
warning that even exisiing protections are failing New York's workers. Our data were collectad in
2008, but there is reason to believe that the situation has deteriorated further since then. Legal
services organizations and community groups are reporting the recession has intensified exploitation,
as employers are ever more focused on cutting costs and workers feel increased pressure to accept
subminimum wages and unpaid overtime in the face of high unemployment.

Rebuilding our economy on the back of illegal working conditions is not only morally but also
economically untenable. When unscrupulous employers break the law and drive down labor standards,
they rob families of badly needed money to put foed on the table. They rob communities of spending
power. They rob state and local governments of vital tax revenues. And they rob the nation of the good
jobs and workplace standards needed to compete in the global economy.




Y

R o T ALY
e .%w







A Landmark Survey of the Low-Wage Labor Market in New York City continued...

Whom did we survey?

From January through August 2008, we surveyed a totai of 1,432 workers in New York City. To qualify
for the survey, workers had to be:

a. age 18 or older, and currently working for an employer iocated in New York City
{the five boroughs);

b. a "front-line" worker, L.e., not a manager, professional or technical worker; and
c. working in a low-wage industry as their primary job (see Appendix A).

We designed the survey to be broad enough to capture a range of industries and occupations across
New York City's economy, vet targeted enough to exclude upper-level occupations such as lawyers or
stockbrokers {most of whom are exempt from the caore requirements of the laws of interest here).

A note on timing. We fielded the survey in the first half of 2008, but the recession had not yet fully

set in when we were conducting our interviews. Unemployment rates—the most relevant measure

in terms of labor market conditions—were just starting to edge upward in New York City and did not
reach critical levels until late 2008 and early 2009, after we had completed our survey. Our assessment,
therefore, is that the workplace violation rates documented in this study were not significantly
influenced by the recession.

How did we conduct our survey?

Our goal was to obtain accurate, statistically representative estimates of the prevalence of workplace
violations. One key challenge we faced was how to reach the workers in the first place. Surveys that
rely on telephone interviews or Census-style home visits are uniikely to gain the participation of the
full population of low-wage workers, many of whom are missing from official databases, vulnerable
because of their immigration status, and/or reluctant to take part in a survey because of fear of
retaliation by their employers or because they are paid off the books.

These problems recently have received significant attention from statisticians and social scientists.

In this survey we use an innovative sampling strategy that was developed to overcome the barriers

of surveying "“hidden” or “hard-to-reach” populations: Respondent-Driven Sampling {RDS), originally
developed by Cornell University sociologist and project member Douglas Heckathorn, and subsequently
elaborated in collaboration with cther scholars.

Appendix A provides a detailed description of the RDS method and how we implemented it in

this survey, but the basic concept is straightforward: sampling is done through social networks.

In our case, recruiting started with a small number of workers who fit the study criteria; after they
were interviewed, they recruited other workers in their existing social networks; in turn, those workers
completed the survey and then recruited others; and so on. The sample increased through successive
waves of recruitment.



A key advantage of this method is that workers were recruited by trusted friends and acquaintances who
already had participated in the survey and could vouch for its confidentiality. This provided a powerful
way to overcome barriers of fear and disclosure.

We 100k several steps to ensure that our sample is representative of the larger population of front-line
workers in low-wage industries in New York City. First, by collecting data on the social networks of the
responrdents, and in particular taking into account the size and interconnectivity of those networks, the
RDS methodology is abie to adjust for the fact that some individuals have more social connections than
others, and thus are more fikely to be recruited into the survey. Second, the RDS methodology also is
able to adjust for the fact that different groups of workers have patterns of recruitment that vary both

in ‘which types of workers they recruit and in the effectiveness of their recruitmeant. Finally, we also
included an adjustment to ensure that the distribution of industries and occupations in our sample fufiy
reflected the composition of New York City's low-wage labor market,

The survey was fielded at five sites across the city, including community colleges, community-based
organizations and churches. All outreach materials were translated into multiple languages, and the
surveys themseives were conducted in English, Spanish, Russian, Polish, Bengali, Hindi, Urdu, Mandarin,
Cantonese, Korean, Portuguese, French and Haitian Creole. Including surveyors, translators, field
coordinators and researchers, a total of 22 staff fielded this survey in New York City (see Appendix A for
more details on the fielding and methodologys}.

How did we measure workplace violations?

The 2008 Unregulated Work Survey is unigue in that it measures a range of violations of employment
and labor laws using an original battery of detailed, in-depth guestions. Our interviews typically lasted
between 60 and 90 minutes.

The survey instrument was designed to gather information that would allow us to detect violations

of laws guaranteeing the minimum wage and overtime pay: full and timely payment of wages owed;
provisicn of legaily required meal and rest breaks; protection against retaliation by employers for
complaints about working conditions or attempting to organize; and access to workers’ compensation
in the case of an on-the-job injury {each of these types of violations is described in more detail in the
next section). Due to time and measurement constraints, howevar, we were not able to measure
vioiations of health and safety, family medical leave and most anti-discrimination laws, although these,
too, are critical worker protections.

The questionnaire did not rely on workers having any knowledge about their rights under employment
and labor laws, or about whether they had experienced a workplace violation. Instead, our strategy
was 10 gather raw “inputs” from workers—the necessary data about their hours, earnings and working
conditions, as well as relevant employer actions. We then used these data 1o determine whether a law
had been violated.?

For example, we did not ask workers whether they were being paid the minimum wage. Instead, we
gathered day-by-day data on exactly how many hours the respondent worked the week before the
survey, the amount of money he or she received, whether the empicyer made any deductions (e.g., for
uniforms or meals), and whether the respondent worked off the clock. We then calculated the worker's
effective hourly wage, and determined whether it was below the minimum wage. This approach—
gathering raw data and then calculating whether a workplace viofation occurred—was used for the
majority of the measures we report.
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A Landmark Survey of the Low-Wage Labor Market in New York City continued...

Table 2.1: Characteristics of Workers in the 2008 Unregulated Worlk Survey, New York City
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Gender Male 43.0

Female 57.0
Age 18-25 304
26-35 21.3
36-45 207
46+ 276
Race/ethnicity Latino/Latina 5b.0
Black 12.5
Asian/octher 24.5
White 8.0
Education Less than high school, no GED 30.7
High school graduate or GED 344
Some college or higher 34.9
Nativity and legal status U.S.-bern citizen : 28.9
Foreign-born authorized 45.7
(includes naturalized citizens)
Foreign-born unauthorized 24 .4
Country of Origin United States 29.9
Mexico 1.5
Central America 224
South America 12.3
Asian 16.0
Other Foreign-born _ 8.9
Main industry during Restaurants 19.3
previous week of work '
Retail & drug stores 16.8
Private households 1.1
Grocery stores 10.5
Home health care 7.9
Social services, child day care centers & 7.4
schools
Janitorial,* security & grounds services 6.2
Beauty salons, nail salons, barber shops 4.2
Laundry & dry cleaning 4.1

14




Miain industry during Foed & furniture manufacturing, 4.0
previous week of work transportation & wholesale
Residential construction 3.4
Apparel & textile manufacturing 76
Other (other health care, banking, 18
auto repair, carwashes)
Courier & messenger services 0.8
Main occupation during Cooks, dishwashers & food preparers 11.1
provious week of wark Retzil salespersons & tellers g7
Home health care workers 9.5
Janitors,* building cteaners & grounds workers 27
Stock & office clerks 2.1
Child care workers {private household) 7.9
Cashiers 7.6
Waiters, bussers & bartenders 73
Maids & housekeepers 4.7
Laundry & dry-cleaning workers 4.1
Heairdressers & cosmetologists 4.0
Security guards 35
Residential construction workers 3.4
Factory & packaging workers 3.0
Sewing & garment workers 2.4
Delivery drivers, parking lot attendants, 1.9
car wash & repair workars
Teacher's assistants & child care workers 1.8
{center-based;
Couriers & messengers ' 13
Hourly wage during previous | Median hourly wage $8.36
work weelk (in 2008 dollars)
Total number of workers in the sample 1437

Source Authors” analysis of 2008 Unregulated Work Sursey
* Janitors In small commercial & residentiat buildings only
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Finally, in calculating the various violation measures, we were careful never to double-count. For
example, if a respondent worked five overtime hours but was not paid for those hours, we recorded an
overtime violation: once these five hours were “tagged” as unpaid, they did not contribute to any other
violation {for example, they could not also trigger a minimum wage violation).

The workers and their characteristics

We close this section with an initial iock at the 1,432 workers in cur sample. Table 2.1 offers an
overview of key demographic and employment characteristics. Like the low-wage workforce in cities
and towns across the United States, our sample has more women than men; significant numbers of
persons of color, especially Latino workers;® and a range of age groups and education leveis, although
about twa-thirds of the sample had reached only a high school degree or less.

Consistent with recent trends in the low-wage labor market, immigrants comprise a iarge part of our
sample—30 percent of the sample was U.S.-born, with the remainder composed of naturalized citizens’
and authorized and unauthorized immigrants.i® (The sizeable number of the latter category is an indicator.
of cur success in capturing this hard-to-reach part of the labor market.) The upshot is that women,
immigrants and pecple of color are disproportionately employed in low-wage industries in New York
City—which, as we will see, puts them at significant risk of workplace violations.™

Not surprisingly, workers in our sample aiso earn very low wages. The median wage (in 2008 dollars)
for our sample was $8.36 an hour, with few respondents earning significantly more than this amount:
71 percent of our sample earned less than $10 an hour.

Finally, this sample represents & range of industries (types of businesses} and occupations (job tasks :
or functions). Reflecting the larger econamy, most workers in our sample are employed in the service
sector—in industries such as restaurants, retail stores and home health care—but workers also are
employed in residential construction, manufacturing, transportation and wholesale. Similarly, many of':_
the occupations in our sample are service jobs, such as cashiers, cooks, child care workers, waiters
and sales workers, but residential construction laborers and factory workers also are well represented:
In short, our sample represents & rich and diverse mix of the industries and occupations that oomprisé
America's urban economies.

The scope and scale of the survey findings

Readers naturally will ask themselves what percentage of the overall workforce is represented in
this study. All of the workplace violation rates and other findings reported in the following sections

have been weighted so that they are representative of the larger population of front-line workers {i.e
excluding managers, professional or technical workers) in low-wage industries in New York City in 20_08
By our estimate, that population includes more thar a half-million (686,322} workers, which is about.3
percent of all front-line workers and about 14 percent of all workers in the city's five boroughs {see Tabl
A% in Appendix A).






The Prevalence of Workplace Violations in New York City continued...

Minimum wage violations

Minimum wage laws constitute the basic standard of pay for front-line workers in the U.S. labor market.

Employers are required 10 pay covered workers at or above the minimum wage set by federal or state

law, whichever is higher. At the time of our survey, New York state’s minimum wage rate, at $7.156 per
hour, was higher than the federal standard. Minimum
wage laws apply to workers regardless of whether they
Figure 3.1: Amount Paid Below the Hourly are employed full- or part-time, or whether they are '
Minimum Wage for Workers with a Minimum paid by the hour, by the piece or in some other manner.
Wage Vioiation, New York City Minimum wage laws also cover unauthorized workers, -
as do all of the other laws considered in this study.

$1 per hour or less As noted in Section 2, to measure the prevalence
of minimum wage violations, we did not rely on cur
$1.01-$2 per hour respondents’ knowledge of employment and labor
laws, but instead gathered detailed information from
each worker about the workweek immediately prior to
his or her interview. We calculated each respondent’s
hourly wage rate for the job(s} in which he or she
worked that week, dividing total weekly earnings by
the number of hours worked after taking into account
Source Authors’ analysis of 2008 Unregulated Work Suevey ponuses, faxes, deductions and overtime pay. We then:
compared this calculated hourly wage rate with the
state’s minimum wage to determine whether there
was a minimum wage violation. Thus, workers in New York City who were paid less than $7.15 an hour
at any of their jobs in the previous workweek were identified as having a minimum wage violation.

€5 $2.01-$3 perhour
$3.01-%4 per hour

More than $4 per hour

As Tahle 3.1 shows, about one-fifth {21 percent) of the workers in our sample were paid less than the :
minimum wage in the previous workweek. Moreover, these minimum wage violations were not trivial
in magnitude: as Figure 3.1 shows, mose than 50 percent of workers in our sample were underpaid by
more than $1 per hour.

Overtime violations

Federal and state law reguires that covered employees must be paid “time and a half” {one-and-a-half
timss their regular rate of pay) for all hours worked in excess of 40 during each week for a single employe

More than one-third {36 percent) of our respondents worked more than 40 hours during the previous
workweek for a single employer and were therefore at risk for an overtime violation. As Table 3.1 _
indicates, 77 percent of these “at-risk” workers were not paid the legally reguired overtime rate by thelr
employers. The overtime violation rate among all workers in our sample (that is, regardless of whethe
they worked overtime or not in the previous wesk} was 26 percent.™

Nonpayment or underpayment for overtime work takes a variety of forms. Seventy-seven percent of :
respondents who had an overtime violation were paid only their regular hourly rate for the hours they}.
worked in excess of 40; another 13 percent were not paid at all for those hours; and 10 percent were
paid less than their usual hourly rate or were promised “comp time” in lieu of overtime (which : _
is not legal under New York law). Like minimum wage violations, overtime violations were far from tri'\_ff
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Table 3.1: Workplace Violation Rates, New York City

Worker was pard below the minimum wege 21.2° same

Overirme weﬁa zteﬂe m week prior te swvey

Worker dld not receive ful weekiy overtime pay

Worker did not receive full daily overtime pay

_'.Gﬁ’the c!eok v;ele?aens m week praer to suwey'

Worker was not pald for off- the-clock work 20.5 | 69.3

: Mee! bree% v:oiations m week prmr te survey

Worker had any of the below meal break vrolatrons

Worker was denied meal break 220 25.9
Meal break was interrupted by employer or supervisor , 14.3 19.3
Worker worked through meal break 16.1 215
Meal break was shorter than legally required _ 42.0 49.0

cher pey v:eiai’oﬁe m week garsos te'suwey

Warker did not receive a paystub ' 54.6 same

Worker was subjected to an i legal pay deduction 1.8 327

:'?ipped worker woiatlens inweek gmor to suwey

Tipped worker did not receive the tipped minimum wage . 7.8 37.3

Tips were stolen by employer or supervisor 1.8 6.8

—moni:h gaer:ed prlor to survey i

'_.Vioééﬁéesfie the 1

“Worker had any of the below pay vrofanons in last 12 months ‘ o - '_ 44.&1 - same
Worked off-the-clock without pay in fast 12 months 32.3 same
Paid fate in last 12 months 221 same
Paid less than owed in last 12 months . : 16.2 same
Not paid at all in last 12 menths ' 4.4 same

Regular and repeated verbal abuse on the basis of 2 protected category in last 12 months _ 55" same

Retafﬁi‘mn me!etrons for most recent cempiami’ or orgemz;ng ei’rort

Worker expenenced retallatlon by emp oyer for makmg comp!alnt or orgamzmg a union

Worker experlenced ani Iegai action by employer : 1.3 - 16.0

" Caleulated as a percent of all workers in our sample Source Authors’ analysis of 2008 Unrequiated Work Survay

** Calculated a5 3 percent of workers who were at nisk of a viofation
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in magnitude. Among those workers with an overtime violation, the average respondent had
worked 13 overtime hours in the previous week, and 19 percent had worked more than 20 overtime
hours (see Figure 3.2},

In addition to the weekly overtime requirement, New
York has a daily overtime requirement. Specifically,
employers must pay workers one extra hour (at the
state's minimum wage rate) if they work more than 10
hours in a single day for a single employer.”™ However,
of our respondents who met the state's daily overtime
criteria, the vast majority—93 percent—did not receive
5-10 hours the legally required wage.'®

Figure 3.2: Number of Hours Worked Overtime
{Bevond 40 Hours) for Workers with an Qvertime
Violation, Mew Yorlk City

5 hours or less

-20 h o Y] i i i
10-20 hours Off-the-clock” violations: unpaid time

% More than 20 hours before or after a regular shift

In addition to unpaid overtime, many front-fine workers
in the low-wage labor market perform work that is
unpaid. This is "off-the-clock™ work, or work that
Souree Authors' analysis of 2008 Unrequlated Work Survay takes place before or after a regularly scheduled shift
and for which no pay is provided.”” Off-the-clock
work is technically a type of minimum wage violation,
but we chose to measure it separately in this study because it involves workers not being paid at
all for time worked. By law, employvees must be paid for all of the hours they work, That means any
work performed before or after official start and end times must be compensated in accordance with
minimum wage laws. in our survey, we asked workers whether they came in before their official shift
or stayed late after their official ending time and, if so, whether they received payment for this time. If
waorkers came in early and/or staved late and were not paid at all for work they performed during those
time periods, they had an off-the-clock violation.

Nearly a third of workers surveyed (29 percent) stated that they had worked before and/or atter their
regular shifts in the previous workweelk, and were thus "at risk” for off-the-clock violations. Of these
“at-risk” workers, 89 percent did not receive any pay at all for the work they performed outside of their
regular shift. Those who experienced this type of violation typicaily worked an average of two hours per
week without pay.

Meal break violations

New York state law requires most employers to provide waorkers an uninterrupted meal break during
their shift." The law does not require the employer to pay for the meal break, but if the employee works
during the break, he or she must be compensated. We determined whether workers received all of their
required meal breaks and if thesa breaks were of the required length.

The large majority of our respondents (30 percent} worked enough consecutive hours to be legally
entitled to a meal break. However, as Table 3.1 indicates, more than two-thirds of these “at-risk”
workers (70 percent} experienced a meal break violation in the previcus workweek.
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Mea! break violations took a variety of forms. More than one-quarter (26 percent) of respondents with
this violation received no meal break at all at some point during the previous week. Nearly half {49
percent) had a meal break that was shorter than the iegally mandated length. Workers also reported
being interrupted by their empioyer during the break (19 percent) or working during part of their meal
break (22 percent).

Other pay violations

In addition to0 minimum wage, overtime, off-the-clock and meal break violations, we collected data

on severat other pay-related violations (see Tabie 3.1). We asked workers whether they had received

a paystub or other documentation of their sarnings and deductions. According to New York state

law, all workers—regardless of whether they are paid in cash or by check—are required to receive
documentation of their earnings and deductions. However, 55 percent of workers in our sample did not
receive this mandatory documentation. We also asked about deductions from pay during the previous
workweek. In New York, employers generally are not permitted to take deductions from a worker's pay
for damage or loss, work-related tools, materials or fransportation or uniforms.’ Among respondents
who reported deductions from their pay, 33 percent were subjected to illegal deductions.

Tipped workers

We examined pay-related violations specifically affecting tipped workers. Under New York state law
(and under federal law}, there is a special provision in minimum wage law for workers who receive tips
as a regular part of their wages. In addition to tha tips they receive from customers, tipped workers
must be paid at least a minimum base wage by their employer for the hours they work; however, this
base wage is less than the minimum wage for non-tipped workers. 20

We calcuiated the tipped minimum wage viofation rate by comparing each tipped worker's base wage 1o
the legally required wage.?" Twenty-one percent of workers in cur sample receivad 1ips in the previous
week. These tipped workers were employed in a variety of jobs, most often working in restaurants (47
percent), in beauty salons {17 percent) or in grocery stores (9 percent). Of these tipped workers, 37
percent experienced violations of the tipped minimum wage.

It also is illegal for employers or managers to appropriate any portion of the tips provided by customers

in restaurants or other settings where tips are customary. However, 7 percent of tipped workers in our
sample reported such “tip stealing” during the previous workweek.

Workplace viclations during the last 12 months

For all of the violation rates discussed so far, we calculated whether a violation occurred during

the week prior to the interview, based on information we collected about each worker’s hours and
earnings. In addition, we asked workers a series of questions about their experiences over the previous
12 months across all the jobs they had held. The purpose of these questions was to measure the
prevalence of workplace violations that occur relatively infrequently and thus might be missed by
measures limited to a single workwesk.




The Prevalence of Workplace Violations in Mew Yorl City continued. ..

These estimates are likely less relizble than those for the previous workweek, because they rely on
workers remembering incidents that occurred over a much longer time period. That said, 45 percent
of respondents experienced at least ane pay-related violation (off-the-clock waork, late payment, being
paid less than owed, or not being paid at al!) in the 12-month period prior to their interview. Thirty-two
percent had worked off the clock without pay at least once in the fast year. When workers experienced
this violation, they did so frequently—-on average, 24 times in the last year,

Twenty-two percent of workers had been paid late at some point in the last year; this group experienced
six incidents of late payment, on average, over the year. Sixteen percent of workers had been paid

less than they were owed by their employers at least once in the last 12 months; on average, this took
place seven times for those who experienced such underpayment. Finally, 4 percent of workers in our
sample were not paid at all for work they had performed at least once in the previous year; among these,
workers, nonpayment of wages occurred an average of six times in the last year.

Ancther violation we measured over the 12-month period prior to the survey interview was verbal abuse
on the job. Regular and repeated verbal abuse by an employer or supervisor is llegal in New York if
such abuse involves race, religion, gender, sexua! orientation, national origin, age and/or disability.2 Five _:f
percent of workers in our sample experienced verbal abuse based on these protected categories in the
12 months prior to their interview.

lllegal retaliation by employers

Workers who complain to their empicyer or to a government agency about their working conditions, as
well as those who attempt to organize a union, are protected by law from retaliation by their efnployer
for these activities. 23 Threatening to fire a worker, actually firing or suspending workers, cutting hours _
or pay, harassing or abusing workers or giving workers a worse work assignment are all iltegal forms of
employer retafiation if they occur as a direct result of a compiaint or union organizing effort.

We asked respondents whether they had made a complaint in the last year 0 their empliovyer, to their
SUPErvisor or to a government agency. If they had, we gathered information about the reason for their
most recent complaint. Workers identified a variety of on-the-job problems, including not being paid fof:_
all hours worked {13 percent of all complaints}, dangerous working conditions (8 percent), not being pai

for overtime (6 percent), not being paid on time (4 percent) and being paid below the minimum
wage (3 percent).

Overall, 23 percent of our respondents either made a complaint about a workplace issue or attempted
to form a union in the last year. Of those workers, 42 percent reported ilegal retaliation from their
employer or supervisor as a direct result of their most recent complaint or organizing effort. For
example, 74 percent had their hours or pay cut or were given worse assignments, 32 percent were fired
or suspended, 32 percent were threatened with deportation or firing, and 31 percent were harassed or
abused or had an increase in work load. 2

Despite the existence of legal protection from retaliation, many workers chose not to make complaints'
to their employers, even when they encountered substandard conditions in the workpiace. in our

sampie, 23 percent of workers indicated that they did not make a complaint during the past 12 months:
even though they had experienced a serious problem such as dangerous working conditions,




discrimination or not being paid the minimum wage. Forty-one percent of these workers said that they
did not make a complaint because they were afraid of losing their job: 40 percent thought it would not
make any difference if they complained: and ancther 5 percent were afraid they would have their hours
or wages cut. Fear of retaliation and expectations of employer indifference, then, figure strongly in
waorkers’ decisions about whether to make a complaint.

Workers' compensation

Virwally all employers in New York are required to pay into the state's workers' compensation fund and
cafry workers’ compensation insurance in order to cover costs incurred when a worker becomes sick or
imjured on the job for work-related reasons. These costs include medical bills as wet as wages lost due
1o time away from work because of the injury or illness,

Eleven percent of our respondents experienced a serious on-the-job injury? during the last three years
of work. For these workers, we gathered information about the most recent work-related injury and
about the employer’s response to that injury, in order to determine whether a violation of workers’
compensation law had occurred.

The workers’ compensation system is very rarely used by our respondents. Of the workers in our
sampie who experienced a serious injury during the previous three years, oniy 11 percent had filed a
workers' compensation ciaim for their most recent injury. This finding clearly indicates that the workers’
compensation system is not functioning as intended for front-line workers in the fow-wage labor market.

Further, our data suggest this is due at least in part to the ways in which employers respond to cases
of on-the-job injury. Fully 47 percent of seriously injured respondents reported that they were required
to work despite their injury; an additional 33 percent said their employer refused to help them with the
injury; 10 percent said their employer made them come into work and sit around all day; 8 percent were
fired shortly after the injury: 4 percent were threatenad with deportation or notification of immigration
authorities; and 3 percent were told by their employers not to file a workers' compensation claim. Only
9 percent of employers instructed injured workers to file a workers’ compensation claim.

Not all of the employer responses to on-the-job injuries reported above are illegal. Table 3.1 shows
workers’ compensation violation rates, but only for illegal emplover actions such as: firing or threatening
to fire an injured worker if they filed a workers' compensation claim; threatening to call immigration
authorities in response to an on-the-job injury of an unauthorized worker; or instructing an injured worker
not to file @ workers' compensation claim.?® In New York City, 16 percent of those respondents who
suffered an injury in the past three years experienced a violation of workers’ compensation law for their
most recent injury,

We aisc gathered information on who paid for injured workers’ medical expenses. Fifty-nine percent
of respondents who experienced a serious injury at work sought medical attention for that injury, but
within this group, only 28 percent indicated their employers paid for all or part of their medicat bills.
Three-quarters of those who sought medical attention after an on-the-job injury either had to pay their
bills out of pocket (35 percent) or used their health insurance to cover the expenses {40 percent).
Workers’ compensation insurance paid the medical expenses for only 6 percent of the workers in our
sample who visited a doctor for an on-the-job injury or illness.

a0




The Prevalence of Workplace Viclations in Mew York City continued. .,

When workers are exempt from workplace laws

Up to this point, we have analyzed violations of employment and labor laws for workers who are coverec}
by those laws. But some workers either are partially or completely exempi from coverage—because
of archaic exemptions of specific industries and occupations, or because they are considered to be
independent contractors.?

In our survey, we captured one group of workers likely to be considered independent contractors—in- -
home child care workers. If workers take care of one or more children in their own homes, for legal
purposes, they often are assumed to be running their own businesses. And it is true that some in-hom
child care providers are indeed independent contractors who truly set their wages and have control ove
their working conditions. But others are clearly in an employment relationship, either with the parents
of the children they care for, with a non-profit organization or government agency, or both. Yet under

current application of employment and labor laws, both cases likely would be treated the same: exemp
from coverage.®® '

\We were not able to determine which of the in-home child care workers in our sample were

independent contractors and which were not, so we excluded all of them from our analyses in this
report. But we did analyze their working conditions, separately from the rest of the sample, in order to
explore the impact of their exemption from legal coverage. We found that in-home child care worker_s;
had working conditions that would have resulted in very high workplace violation rates had they been
covered by employment and labor law. Most notably, we calculated that 88 percent of in-home child :
care workers earned less than the New York state minimum wage. This finding underscores the need
to ensure all workers who are clearly in an employment relationship receive fuli protection under our
system of workplace protections {we return to this point in Section 71.

Summary

Front-line workers in New York City are frequently paid below the minimum wage, not paid for overt
work off the clock without pay and have their meal breaks denied, interrupted or shortened. In fact,:
more than half (54 percent) of the workers in our sample experienced at least one type of pay—rela‘r@.d_
workplace violation in their previous week of work.?® Twenty-one percent of the workers in our sampl
were paid less than the minimum wage for their previous workweek. Perhaps the most striking statis
is that among workers who worked more than 40 hours in their previous workweek, more than thré_'
fourths were not paid the legally required overtime rate. :

Our data also show that employer retaiiation is common—amaong those workers in our sample who.
made complaints or attempted to organize a union, 42 percent experienced retaliation from their
employer or supervisor. [n addition, we found that the workers’ compensation system is not functior
for waorkers in the low-wage labor market. The system is very seldom used by injured workers and
employers either directly or indirectly discourage workers from filing claims.

In short, the core workplace laws esiablished during the last century are being regularly violated:
employers in the low-wage labor market. We now explore these violations in more detail, exami
the industries and occupations in which they most often are found, as well as the workers who
most atfected. "
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Minimum wage violations

Minimum wage violation rates vary significantiy by industry, as shown in Figure 4.1.3° Violaticns were
especially common in the laundry and dry-cleaning industries, in private households, in beauty salons,
nail salons and barbershops and in grocery stores. In these industries, about a third or more of workers
were paid less than the minimum wage. Based on our previous qualitative work, the fact that these
industries had high minimum wage violation rates is not surprising.*! For example, workers employed
directly by private households are structurally at higher risk of poor warking conditions. Pay is negotiated
between individual families and the employee on a case-by-case basis, workers often are paid a flat
weekly or daily amount regardless of hours worked, and both regulation and enforcement historically
have been weak.¥

Minimum wage violation rates were substantially lower in home health care {7 percent); sociat services,
child day care centers and schools (6 percent); and residential construction® {2 percent). Industries such
as garment manufacturing, retail, drug stores and restaurants fell into the middle of the distribution.

As shown in Figure 4.2, minimum wage violation rates also vary by occupation, with much of the
variation mirroring that of the industries discussed above. Laundry and dry-cleaning workers have the
highest minimum wage violation rate at 57 percent. Child care workers who work in private households
had a violation rate of 60 percent, and 45 percent of hairdressers and cosmetologists had a minimum
wage violation in the previcus workweek. In contrast, workers in the following accupations had
relatively low minimum wage violation rates: residential construction workers (2 percent); teacher’s
assistants and center-based child care workers (6 percent); and home health care workers {8 percent).
The low rate for residential construction workers is in line with other research showing that these
workers tend to be more vulnerable to other violations, such as non-payment of wages or health and
safety violations.®*

Although many employers in low-wage industries pay their workers a regular hourly wage, others use
weekly, daily or other pay types.® Many workers are paid on a flat weekly basis, so their pay does not
increase with the number of hours they work. For exampie, a prep cook might be paid $300 weekly and
be expected 1o work between 35 and 50 hours each week, depending on how busy the restaurant is
and how the manager schedules work shifts. Other workers are paid on & flat daily basis. For example,
a maid might receive $60 for a day’s work, regardless of the number of hours involved. In apparel and
textile manufacturing, workers often are paid by the piece-—for example, a garment worker might be
paid seven cents for each shirt sleeve she sews. Overall, 60 parcent of our sample was paid an hourly
wage; the remaining 40 percent was paid in some other way, mostly a flat weekly or a flat daily amount.

As Table 4.1 shows, workers in our sample who had non-hourly pay types had substantially higher
minimum wage violation rates {32 percent) than those who were paid an hourly wage {14 percent).
These differences can be seen within (as well as across) industries and cccupations. For exampie,
cocks, dishwashers and food preparers who were paid by the hour had a minimum wage violation

rate of 9 percent, while those who were patd on a non-hourly basis had a violation rate of 34 percent.
This is not surprising, since when employers use non-hourly pay types, workers' wages are tied only
loosely 1o the number of hours they work, and any increase in hours can result in wages falling below
the legal minimum. Non-standard pay arrangements do not cause higher viclation rates, but they are a
mechanism often used by employers 1o disguise the fact that workers are not being paid the minimum
wage of overtime.




Figure 4.1: Minimum Wage Violation Rates by Industry, New York City
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Figure 4.2: Minimum Wage Violation Rates by Occupation, New York City
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Table 4.1: Wotkplace Violation Rates by Job and Employer Characteristics, New York City

All respond

e R D = 2 s

ents 212’ 773 69.3 69.7
Pay type Hourly 136 63.2, 611 68.5
Non-hourly 32.4 94.6 82.3 73.1
Pay method Paid in cash 29.2 91.8 76.2 737
Paid by company check 9.4 5B8.2 60.2 66.0
Company size Less than 100 employees 247" 80.8 77.2 76.6
100 employees or more 10.3 : 58.2 55.8 61.6

* Caleulated as a percentage of all workers who were at sk for a violation Source: Authers analysis of 2008 Unregulated Werk Survey,

during the previo

us work week

Minimum wage violation rates alse vary sharply depending on whether workers are paid ir cash or

by company check.? Although it is not illegal for employers to pay employees in cash, state law requires
that employees be provided an itemized statement of earnings and deductions for each pay period.

As noted in the previous section, 55 percent of workers in our sample did not receive the required
statement from their employer—and among workers who were paid in cash, 92 percent did not

receive such a statement.

Without the transparency afforded by pay siatements, workers often are unable to determine whether
they have received the wages they are due. As Table 4.1 shows, workers who were paid in cash had
more than three times the minimum wage violation rate of those paid by company check (29 percent
and @ percent, respectively).

Pay type {hourly vs. non-hourly) and pay method (cash vs. company check) are related but not

the same. One might expect that workers who were paid a regular hourly wage generally would be
paid by company check; but in fact, more than a third of hourly workers in our sample were paid in
cash. That said, when both pay type and pay method were non-standard, minimum wage viclations
were especially high for workers in our sample. As Figure 4.3 shows, workers who were paid on

an hourly basis and by company check had the lowest minimum wage violation rate, at 8 percent.
In contrast, nen-hourly workers who were paid in cash had a violation rate four times this level

(33 parcent).

Finally, company size has a significant relationship to minirnum wage viclation rates. As Table 4.1

shows, workers employed in companies with fess than 100 employees had a violation rate

more than double that of workers in larger companies {25 percent and 10 percent, respectively}.

That said, even workers employed by larger companies were at risk of minimum wage viclations.




Figure 4.3: Minimum Wage Violation Rates by Pay Arrangement, New York City
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Overtime violations®’

Overtime violations can occur in @ number of ways. For example, some employers only pay workers
their regular hourly rate—or “straight time”—for overtime hours, rather than the time-and-a-half rate
required by law. Other employers fail to pay employees anything at all for their overtime hours. For
example, a full-time child care worker might be paid $400 a week to care for small children and to
perform various light housekeeping duties. She routinely may be expected to extend those hours
beyond the 40-hour threshold when family members return home late, though her salary remains the
same. Still other employers may give workers small amounts of pay for overtime—say, an extra $20
for five additional hours on Saturday, after a full week's work. 2

As we saw in the previous section, 77 percent of respondents in our sampie who worked more than 40
hours during the previous workweek for a single employer did not get paid for overtime as required by
law. Figure 4.4 shows that overtime violation rates were high across all the industries in our sample,®®
Most ranged from 75 percent {in the restaurant industry) to 97 percent (for workers in personal and
repair services, social services, child day care centers and schools). The janitorial, security and grounds
services industries had a lower violation rate at 41 percent. {Note: for the janitorial industry, our sample
only inciudes janitors working in small commercial and residential buildings.}

Figure 4.5 shows that overtime violation rates are high across all the occupations in our sample, but there also
is substantial variation in violation rates. Rates are particularly high for hairdressers, cosmetologists, laundry
and dry-cleaning workers, with a violation rate of 98 percent among those who worked more than 40 hours
during the previous workweek.

Table 4.1 shows the relationship between pay type and overtime violations. As was the case for
minimum wage violations, non-hourly workers in our sample experienced disproportionately high
overtime violation rates. Among those who worked mare than 40 hours during the previous workweek
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Figure 4.4: Overtime Violation Rates by Industry,” New York City
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Figure 4.5: Overtime Viclation Rates by Oceupation,® New York City
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for a singte employer, 95 percent of non-hourly workers had an overtime pay violation. This high
violation rate is not surprising, since flat weekly or flat daily pay rates, by definition, do not vary
with hours worked; but the lesson is that non-hourly pay arrangements virtually guarantee that
workers will experience overtime violations at some point.

But hourly workers also face very high overtime violation rates: 63 percent were not paid or
were underpaid for their overtime hours in the previous workweek. Similarly, when employers
pay workers in cash, violations of overtime pay laws are markedly high: 92 percent of these
workers experienced an overtime pay violation, compared with 58 parcent of those who weare
pai;d by company check.

Overtime violation rates also vary with company size. As Table 4.1 shows, front-line workars in
companies with less than 100 employees had an overtime violation rate of 81 percent.* In contrast,
waorkers in companies with 100 or more employees had a violation rate of 58 percent.

Off-the-clock violations

A large maijority (69 percent) of workers in our sample who worked before and/or after their shift in the
previous workweek were not paid for that part of their working time. Figures 4.6 and 4.7 show these
off-the-clock violation rates by industry and occupation.*' As was the case for overtime violations,
workers employed by personal and repair services, social services, child day care centers and schools
had very high off-the-clock violation rates (80 percent). The rate was even higher (84 percent) for
workers in the home health care industry and other health care services. When analyzed by cccupation,
hairdressers, cosmetologists, laundry and dry-cleaning workers and home health care workers had high
off-the-clock violation rates, greater than 85 percent.

As Table 4.1 shows, workers with non-hourly pay type (such as flat daily or weekly pay} had higher
off-the-clock pay violation rates than those paid by the hour. Company size was also significant;

77 percent of workers in companies with less than 100 employees experienced an off-the-clock
violation, compared with 56 percent of workers in larger companies,

Meal break violations

Figures 4.8 and 4.9 show meal break violation rates by industry and occupation. Overall, among
respondents who worked enough hours to qualify for a meal break, 70 percent had their breaks denied,
shortensd or interrupted. Violation rates were especially high for workers in the apparel and textile
manufacturing industries (many of whom are paid by the piece), the home health care and private
household industries {in which many workers have no one to cover them for a meal break) and beauty
salons, nail salons and barbers. Waiters, table bussers and bartenders also experienced relatively high
meal break violation rates, which is commonly reported in the restaurant industry.

Finally, Table 4.1 shows that meal break violations rates vary by company size. More than thres-guarters
of those employed by companies with less than 100 workers had a meal break violation, compared with
62 percent of those employed by larger companies. Pay type and pay method did not have significant
effects on meal break violation rates.




The Role of Job and Employer Characteristics continued. ..

Figure 4.8: Off-The-Clock Violation Rates by Industry,® New York City
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Figure 4.7: Gif-The-Clock Violation Rates by Occupation,” New York City
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Figure 4.8: Mieal Break Violation Rates by Industry,* New York City
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Figure 4.9: Meal Break Violation Rates by Occupation,” New York City

Sewing & garment workers
Waiters, bussers & bartenders
Halrdressers & cosmetologists

Home health care workers
Security guards

Factory & packaging workers

Child care workers
& teacher’s assistants

Retail salespersons & tellers
Maids & housekeepers

Cashiers

Delivery drivers, parking lot
attendants, car wash & repair workers

Cooks, dishwashers & food preparers
Laundry & dry-cleaning workers
Stock & office clerks

Couriers & messengers

Residential construction workers

Janitors,** building cleaners
& grounds workers

51.0%

89.1%
87.2%
83.7%
83.2%
80.1%

74.9%

69.1%
67.9%

1 63.9%

42,5%

27.6%

0% 20% 40% 60% 80% 100%

Viclation Rate

Source: Authors’ analys:s of 2008 Unregulated Work Susvey

* Calculated a5 a percent of workers who were legaliy enutled to at least one meal broak during the previous work waek
#* Jamtars in small commerdial & residential buidings only

33




The Role of Job and Employer Characteristics continued...

34

Workplace practices associated with lower violation rates

Overall, our findings paint a picture of routine violations of labor and employment laws across the

wide range of industries, occupations and workplaces in our sample. But the low-wage labor market

is not monolithic: sociologists and economists long have documented that there is significant variation
in employers’ business strategies, even within specific industries.* Our survey provides additional
evidence along these lines. We asked the workers in our sample about a range of employer practices at
their workplace, and 56 percent indicated their employers offered them health insurance, provided paid
vacation days or paid sick days or had given them a raise in the past year.

As Table 4.2 shows, these workplace practices—offering health insurance, providing paid vacation and
sick days and raising wages—are associated with lower minimum wage violations.* These are strong
correlations, and they are not surprising. Employers that offer health benefits, provide paid time off and give
regular raises are following & business model of investing in workers, leading o greater productivity, lower
turnover and other benefits for the company.** Compliance with minimum wage laws is atigned with these
workplace practices. But as our data suggest, the alignment is not perfect, pointing to the need for research
on how compliance with (or violation of}) workplace laws intersects with other business strategies.

Table 4.2: Workplace Violation Rates by Other Employer Practices, New York City

All respondents 21.2 77.3 69.3 69.7

No 26.8 80.3: 734 72.4

Employer gave worker a raise ,

Yes 12.4 74.0 61.8- 65.0

No . 25.7 80.0 732 M7
Employer offered worker healith insurance

Yes 5.0 67.1 50.5 . 83.0
Employer gave worler paid sick No . 238 82.1 74 72.7
and paid vacation time Yes 65" 61.3 63.8 61.7

= Calculated as a percentage of alt workers who were at nisk for a violaion Source: Authors' analyss of 2008 Unregulated Work Survey,

during the previous work week

A note on unionized workers

This study is not able to provide an accurate estimate of the impact of unionization on the prevalence
of workplace violations. Many unionized industries were exciuded from our sample because they

had median wages that were higher than our low-wage threshold, and therefore were not included in
our sample from the outset (see Appendix A for details on our sampling universe}. In addition,

the limited number of unionized workers who made it into our sampie were concentrated in a very
small set of industries, which resulted in a skewed industry distribution. Therefore, any analysis of
differences in violation rates between unionized and nen-union workers in our sample would yield
statistically biased results that could not be used to infer conclusions about the impact of unionization
on workplace viclations.




Summary

Job and employer characteristics are strong determinants of workplace violations—and in fact have a
greater impact on violation rates than do worker characteristics, as we will see in Section 6. Specifically:

# Workplace violation rates vary significantly by industry and occupation. For exampie, minimum
wage violation rates ranged from as little as 2 percent in some industries to as much as 53
percent in others, and the range across occupations was similarly wide.

]

Some industries and occupations are rife with multiple violations, suggesting that non-compliance
* with employment and labor laws may have become a standard business practice. For example,
“ laundry and dry-cleaning workers face multiple violations; these workers have the highest
minimum wage, overtime and off-the-clock violation rates compared with all other occupations.
High violation rates also were typical of the private household industry. In other cases, like
residential construction, violation rates tended to be lower (though still significant). Some
industries and occupations had very high violation rates for some violations but not for otherg—
for example, home health care workers had a very low minimum wage violation rate but very high
rates of overtime, off-the-clock and meal break violations,

= Employers disguise pay-related violations by using non-hourly pay arrangements and/cr paying
workers in cash without providing a statement of earnings and deductions. Workers paid a flat
weekly rate or paid in cash had much higher violation rates than those paid a standard hourty
rate and paid by company check. Informal pay systems may facilitate minimum wage and
other violations, while making it harder for workers to claim their rights under the law. This is
particularly true for overtime violations, which are virtually guaranteed when workers are paid a
flat weekly or daily rate.

# Finaily, workers employed by companies with iess than 100 emplovees were at greater risk of
experiencing violations than those employed by larger companies. But the problem of workplace
violations is by no means limited to small firms. In our sample, more than one out of 10 workers
at large companies had a minimum wage violation in the previous week, and among those who
worked overtime, nearly 60 percent were underpaid or not paid at all for the extra hours.

We also found that there are some workplace practices that result in fewer workplace vioiations. In our
sample, employers who offered health insurance, paid sick days and vacation days, and who gave their
workers annual raises, were less fikely to violste minimum wage law.

Taken together, our findings suggest that employers' compiiance with labor laws is intimately associated
with the crganization of work. Socme industries consistently have higher violation rates than others—
suggesting there are prevailing industry strategies that shape the decisions individual employers make
about whether to follow the law. Similarly, the fact that informal pay systems are predictive of vialations
suggests employers who want to violate the law are consciously manipulating how they pay workers to
disguise those violations. And the “bundling” we described above—that employers who don't follow
the law also don't provide health insurance or give raises or otherwise invest in their workers—paints a
picture of a consistent business strategy on the part of the employer.
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The Rele of Worker Characieristics continued. ..

Minimum wage violations

As Table 5.1 shows, minimum wage violation rates vary significantly with a range of demographic
characteristics. For example, 25 percent of foreign-born workers had a minimum wage violation in the
previous week, more than twice the rate of their U.S.-bern counterparts.®® Among foreign-born workers,
legal status also was significant—36 percent of unauthorized immigrants had a minimum wage violation,
compared with 271 percent of authorized immigrants.

Race and ethnicity were salient factors as well: more than a quarter of Latino workers in our

sample experienced minimum wage violations, which was significantly higher than the rates for
Asian/other, black and white workers. White workers had a particularly low minimum wage violation
rate, at 3 percent.

But gender, nativity and race/ethnicity are deeply intertwined, and the aggregate patterns shown in

Table 5.1 do not fully reveal the complex interrelationships among these categories.®® For exarmple, as
Figure 5.1 shows, the high viclation rate for foreign-born workers was concentrated among unauthorized:
immigrants, particularly women—40 percent of female unauthorized immigrants in our sample had a
minimum wage violation in the previous week (which is significantly higher than the rate for foreign—bomf'
authorized men, and U.5.-born men and women).

In a similar vein, violation rates weare not uniform amaong werkers born in the United States, but

rather were strongly mediated by race/ethnicity. Specifically, U.S.-born workers of color had minimum
wage viclation rates ranging from 8 percent to 17 percent—in stark contrast to U.S.-born white
workers, who in our sample did not have any minimum wage violations in the previcus workweek
(see Figure 5.2).

Education was another important factor. Workers whe did not graduate from high schoo! or receive
their GED had a significantly higher minimum wage violation rate (28 percent) compared with those
with some college education {16 percent). That said, higher education does not insulate workers from
minimum wage violations.

Surprisingly, other key demographic characteristics did not have statistically significant effects

on minimum wage violations. For example, among immigrant workers, violation rates varied little
between recent arrivals and those who were more settled in the United States. As Table 5.1 shows,
foreign-born respondents who had lived in the United States six or more years at the time of the
survey had a minimum wage violation rate similar to that of newcomers. [n the same vein, job tenure
and age often are strong predictors of labor market outcomes. But in our sample of workers, neither
of these factors—nor job training or English-language ability—had a statistically significant effect
(see Table 5.1).47

38




Table 5.1: Violation Rates by Worker Characteristics, New York City

o o £ ; ER - T RS —

Gender Male : 174 75.0 73.0 63.0
Female | 236 79.3 64.8 76.8
Béce/ethnicity Latino/Latina 27.3 79.8 64.3 66.8
Black 9.9 | 74.4 71.5 66.6
Asian/other 16.9 79.9 75.8 756.3
White 32 ‘ 84.5 80.6 77.8
Nativity U.S.-bormn 15 63.0 64.9 62.7
Foreign-born 25.4 83.4 71.2: 72.7
Education Less than high school, no GED 28.3: 78.9 71.0: 70.0
High school graduate or GED 18.7 817 59.1 72.3
Some coliege or higher ' 16.0 71.4 73.7 67.0
Age 18-25 17.2 79.8 60.4 7.7
26-35 27.2 74.8 74.6 715
36-45 225 772 73.4 70.0
46+ 2386 78.2 75.9: 67.7
Vacational None 22.5 78.0° 703 69.0
training Completed training program 18.6 74.3 65.7 73.2
Job tenure Less than 3 years 231 80.2 727 68.8
3-4 years 204 80.0 63.2 ‘ 67.4
5+ years 16.3 70.8 63.4 747
 Foreign-born réspondents:. :
Legal status Authorized 21.0 775 63.4 68.6
Unauthorized 356.9 92.0 83.4 78.6
Years since Less than 6 years 249 N/A 72.0 N/A
arrival in the _
u.s. B+ years 26.6 N/A 66.7 N/A
English Speaks very well or well i 21.8 679 63.7 64.0
proficiency ;
Speaks not well or not at &ll 27.5 88.5 76.0° 75.8
N/A ndicates that the data were insufficient 1o permst relisble estmates Source Authors' analysss of 2008 Unregulated Work Survey

*Calculated as a percentage of all workers who were at risk for a viclstion dunng the previous work week
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The Role of Worker Characteristics continued...

Figure 5.1: Minimmum Wage Violation Rates by Gender, Nativity and Legal Status, New York City
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Figure 5.2: Minimum Wage Violation Rates by Race/Ethnicity and Nativity, New York City
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Overtime violations

Overtime violation rates were only weakly correlated with demographic characteristics. For respondents
who worked more than 40 hours for a single employer during the previous workweek, the prevalence of
overtime violations was high across virtually all demographic groups, as shown in Table 5.1

Nativity, legal status and English-language speaking ability were the only demographic factors that had a
significant effect. Immigrant workers in our sample had an 83 percent overtime violation rate, compared
with 63 percent for the U.S.-born. There alsc were substantial differences among immigrants by English
proficiency levels and legal status.

\/\./érgers”who rep:)rtefi they SD?ke Figure 5.3: Gvertime Violation Bates by Sender, Nativity
English "not well” or "not at aii and Legal Status,* New York City

had an overtime violation rate of

_ 100% ;

89 percent, compared with 63 | EBmale 7 Female 93.1% 54,90,
percent of workers who reported

speaking “very well” or “well. 80% 73.8%

Authorized immigrants had an
overtime violation rate of 78
percent, compared to 82 percent
of unauthorized immigrants.

60%

40%
Although gender was not
significant by itself, a more
nuanced story emerged when
gender was analyzed together

20%

Violation Rate

with nativity and legal status. 0%

As shown in Figure 5.3, overtime U.S.-born Foreign-born authorized  Fereign-born unauthorized

viclation rates were significantly Source Authors’ analysis of 2008 Unregulated Work Survey
lower for U.S.-born men than * Caleulated a5 a percent of workers who wotked more than 40 hours for & single employer during the previeus work week
for foreign-born authorized men

and foreign-born unauthorized men and women. It is important to note, however, the violation rate for

U.S.-born men was not small in absolute terms—uwith maore than 50 percent experiencing an overtime

violaticn in the previous workweek.,

Race, gender, job tenure, vocational training, education and age did not appear to have any systematic
relationship to overtime violation rates.

Off-the-clock violations

As shown in Tabie 5.1, off-the clock violation rates, like overtime, were consistently high across most
demographic characteristics. Immigrants' legal status was the only characteristic that had a statistically
significant effect: unautharized immigrants had a higher violation rate {83 percent) than authorized
immigrants {63 percent}. In additicn, gender and age become significant when we look at U.S.-born
workers only. U.S.-born men had a higher off-the-clock violation rate {76 percent) than native-born
women (54 percent). Similarly, older U.S.-born workers had higher off-the-clock violation rates than
younger workers.

4%




Meal break violations

Meal break violatiors alsc show very timited variation across demographic categories. As Table 5.1
shows, meal break violation rates were significantly higher for women than for men. Immigrant workers
had a higher violation rate than U.S.-born respondents. And among U.S.-born respondents, younger
workers were significantly more likely to experience a meal break violation {82 percent) compared with
all other age groups (whose violation rates ranged from 52 Dercent t0 b9 percent).

Summary

Gender, nativity, race and ethnicity each play a role in shaping at ieast some of the workplace viciations
discussed here. Moreover, these dimensions are deeply intertwined and need to be examined together
in order to understand which groups of workers are most at risk of a violation.

That said, taken as a whole, worker characteristics were only weakly correlated with three of the four
violations examinad above. The one partial exception was minimum wage violations:

@ Foreign-born workers were more than twice as likely as their U.S -born counterparts 1o have
a minimum wage violation. The higher rates were concentrated among women—especially
women who were unauthorized immigrants, 40 percent of whom had a minimum wage
violation in the previous week.

# U.S.-born workers of color had minimum wage violation rates ranging from 8 percent to 17
percent, in stark contrast to U.S.-born white workers, who in our sample did not have any
minimum wage violations in the previous workweek,

% Higher levels of education offered some protection from minimum wage violations, but even
college-educated workers still were at significant risk,

in fact, education, which is often one of the strongest predictors of labor market ocutcomes, had

no significant impact on overtime, off-the-clock and meal break violations. Similarly, other worker
characteristics that often are strong predictors—job tenure, age and length of time in the United
States—did not have a significant impact on any of the four workplace violation outcomes examined.

There are several caveats to these findings. First, in some of the above anatyses, sample sizes became
small, meaning that statistical significance was harder to reach. Second, it is important to remember
that all of these analyses were conducted within the low-wage sector only, and so one would expect
variation in outcomes by demographic characteristics to be muted {we elaborate on this point in the
next section).







Wage Theft in Mew York City continued...

Assessing the role of worker and job characteristics

As we have seen, a range of job and worker characteristics are correlated with workplace violations,
Further analysis reveals that job and worker characteristics have independent effects on the viclations
we have documented in this report. Both matter, but they are not always of equal importance. In the
low-wage industries studied here, job and employer characteristics are more powerful predictors of
minimurn wage, overtime and meal break violations than are worker characteristics (ranging between
2.1 and 3.6 times as powerful; see Appendix A for details).

This finding should not negate the broader finding from Section 2, which is that women, immigrants an
peopie of color are disproportionately likely to be employed in these industries, and therefore mare at
risk of workplace violations. But once a worker is employed in a low-wage industry, job characteristics
are more important than worker characteristics in terms of predicting violations.

Violation rates vary not only across industries and occupations but also with other factors, such as
company size, pay arrangements and compensation packages. Indeed, some employer practices, such
as offering health insurance, providing paid sick and vacation days and providing workers regular pay
raises, are correlated with lower violation rates. More generally, our findings suggest that employers’
business strategies shape their decisions about whether to comply with the law.

The high cost of workplace violations

It should come as no surprise that the extensive violations of employment and labor faws documented
in this report directly impact the earnings of low-wage workers. The various forms of nenpayment and
underpayment of wages take a heavy monetary toll on these workers and their families. For the workers
in our sample who experienced a pay-based violation in the previous week, the average amount of lost
wages was $58, out of average weekly earnings of $397. That amounts to wage theft of almost 15
percent of what they should have sarned, if their employers did not violate employment laws. Assuming
a full-year work schedule, we estimate these workers lost an average of $3,016 annually due to
workplace violations, out of total annual earnings of $20,644.

Furthermore, we estimate that in a given week, approximately 317,263 workers in New York City have
at least one pay-based violation. Extrapolating from this figure, froni-line workers in low-wage industries _:
in New York City fose more than $18.4 million per week as a result of employment and labor law
violations. The largest portion of these lost wages is due to overtime viclations {44 percent), followed
by minimum wage violations (40 percent) and off-the-clock violations (10 percent}.#

Wage theft not only depresses the already meager earnings of low-wage workers, it also adversely
impacts their communities and the local economies of which they are part. Low-income families spend
the large majority of their earnings on basic necessities, such as focd, clothing and housing. Their
expenditures circulate through local economies, supporting businesses and jobs. Wage theft robs

local communities of this spending, and ultimately limits economic growth and vitality in our

city's neighborhoods.







TTITTI e e e FOTE Lan Sirengthen Worker Protections continued...

A. Strengthening government enforcement
of workplace protections

New York is well-placed to tackie the problem of workpiace violations, given the state’s strong labor
laws, significant enforcement resources and energized community advocates. In fact, during the past
several years, New York state agencies have stepped in o fill a growing gap in enforcement at the
federal level. But recent budget cuts have strained resources and slowed progress. In order to build
upon its recent success, New York state myst rfecommit resources toward enforcement, continue to
pursue innovative strategies and institutionalize them, and enact new legislation to address the reality

that workplace violations remain standard practice in many low-wage industries.

Similarly, New York City has a compelling interest-——even an obligation-—to address the high rate of

workplace violations documented in this report. As detailed in Secti
about 317,000 workers experience wage-related violations every week in the city,
this staggering wage theft on families, |

million in wages per week. The impact of

ocal cermmunities and

city coffers requires action, by leveraging city resources to ensure empioyers comply with the lawv.

1. Strengthen state-leve] enforcement

New York’'s enforcement reforms have begun to show concrete gains in strengthening employers’
compliance with core workplace laws. But our findings clearly indicate that significant violations

remain, and that the scale of the problem will require 3 long

stronger enforcement tools and continuation of innovative strategies and community outreach by

key state agencies (the Department of Labor, th

Compensation Board).

The New York Sizte Department of Labos

7 During the last three years, the New York State
Department of Labor {DOL} has implemented arange

of innovative reforms to better protect the state's
workers. For example, the agency now bursues proactive
investigations in low-wage industrieé instead of relying
solely on incoming complaints. It also hag take'n'concrete
steps to publicize enforcement efforts, which he!pé
workers understand theijr rights and sends industrywide
signals that the tikelihood ofinspections'j's real.s2.

Equally important, the state DOL has reaéhed outte’

immigrant worker centers, unions, service providers, . -

legal advocates and {where possible) responsible.

employers to enhance enforcement. For example, in 20'07,_ o
the agency established 3 Bureau of Immigrant Workers" - . o
Rights to build refationships with immigrant communities .

across the state, and to improve the agency's internal
poficies and procedures for accessibility to workers with
limited English proficiency, Community groups have

-~ workers and taxpéyér’s}_ alike,ss

e Attorney General’s Labor Bureau and the Workers'

: A National Model of Enforcement Reform

been key stakeholders, providing vital “ears on the
ground” to identify high-violation industries, leading to
a pilot program that trains workers to reach out to their
tommunities about the state’s enforcement efforts, 5

The agency also has begun to prioritize incoming
claims, allowing it to concentrate resources on the most
pressing cases, including those that involve retaliation
and evidence of fepeated, systemic violations. And

in 2007, the state DOL spearheaded an interagency
Misclassification Task Force to tackle the problem

_ of employees Who_éré_ i_h':properiy mi_sc;lassf_fied_'_aé:'_ R
:_fnde'pe'n_d'en't contractors—an illegal practice that costs’

Asa r_.es_.ulf:_(_)'f.thes_e e_éfférté",_';he:s't.é't'é é_ééés"séd'$g20'.3
'_':_'miliiq_ri_'ih'u_zip'_aid.wageé and damages on behalf of 15,424

col'le'cit_ed in 2006 {on behalf of 10,674 workers) .5

. workers in 2'009'—_éigni'ﬂt':ahtly more than the $12.2 million

on 6, our conservative estimate is that_'
losing more than $18.4

-term, sustained commitment of resources,




To start, the state DOL should build upon and institutionalize its new enforcement strategies:

% Continue to pursue the range of innovative enforcement strategies described above—and
institutionalize them. For example, the state DOL. should continue and expand its innovative
program of conducting compliance audits in targsted industries, as well as its outreach to
community groups to enhance enforcement. Retraining investigators, revising regulations
and internal agency manuals, and conducting regular assessments of the effectiveness of
enforcemnent strategies will help these reforms endure for future administrations. The state
DGL also should continue to partner with other state agencies, such as the Attorney General's
l.abor Bureau, 1o pursue strategic enforcement efforts.

= Restore enforcement staffing at least to 2007 levels. Lawmakers and the governor should
restore the state DOL's staffing so that the agency can build upon its considerable success.
Attrition and hiring freezes have taken their toll on the agency, which has fost 15 iabor standards
positions since 2007 alone.%”

= Improve public job trairing and placement services for immigrant workers. The state's
workforce development programs must do a better job of reaching out to immigrant workers
to help them access job training and placement services and understand their rights—thereby
helping them to avoid unscrupulous employers and predatory private employment agencies.

The state Attorney General's Labor Bureau also has a long history of effective advocacy on behalf of
low-wage workers, pursuing high-profile litigation and building strong relationships with community
groups, unions and other advocates in the process.® To continue to build upon these longstanding
efforts, the AG's Labor Bureau should:

= Restore enforcement staffing at least to 2007 leveis. The AG's Labor Bureau budget should
be restored, allowing it to rehire lost staff. Like the state DOL, the bureau has lost significant
resources over the past three years—dropping from 18 to 13 attorneys and managers.5®

a Continue to draw on the experiise of community organizations to choose high-impact
enforcement targets. Priority should be given 1o litigation and other enforcement opportunities
that will recover unpaid wages and collect damages for workers, and that resuilt in ongoing
monitoring agreements,

= Continue to coordinate enforcement efforts with other agencies, such as the New Vork
DOL and other state attorneys general. Coordination between New York state agencies
already has resulted in effective and highly publicized enforcement efforts.® In addition, attorneys
general increasingly are working together across state iines to target illegal practices that are
nationwide in scope—endeavors where the AG's Labor Bureau continues to show leadership.

Our survey revealed that sirikingly few low-wage workers apply for workers’ compensation when
injured on the job. It is therefore vital that the state Workers’ Compensation Board takes steps to
improve its accessibility for this workforce:

= Remove structural cbstacles that prevent immigrent workers from accessing workers’
compensation benefits. For example, certified medical interpreters should be provided for
independent medical examinations without cost to the worker, The beard shouid maintain its
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policy that a worker's immigration status should not be introduced into evidence at hearings.
The board also should expand its efforts to share data with other government agencies to
strategically target investigations of employers who faif to insure or are underinsured.

= Account for employment law viclations when assessing workers’ elaims for compensation.
For workers who are paid less than the minimum wage, workers' compensation benefits should
be calculated using at feast the fegal minimum wage (and their empioyers should be reported
to the state DOL). Workers' own testimony should be credited as good evidence of their
empioyment terms and conditions, placing the burden on empioyers 1o produce records to
refute such evidence.

Finally, new enforcement tools would bolster the efforts of these state agencies and community
advocates to enforce worker protections. State lawmakers should enact new laws o aid in these efforts:

= Sirengthen damages and penaliies to deter minimum wage and overtime violations.
The current law in New York provides workers with unpaid wages plus 25 percent in additional
damages, which amounts to a siap on the wrist unlikely to deter employers. New York shouid
follow the lead of sight other states and require unpaid wages plus 200 percent of unpaid wages
owed in additional damages. Other best practices include strengthening criminal penalties:
strengthening the state’s toois for cracking down on employer retaliation; and requiring
monitoring of violators to ensure future compliance.

= Empower workers to enforce all of their workplace rights under New York law by filing
claims in court. Workers need a mechanism to bring litigation to enforce their rights, many of which
currently are enforceable only by the state DOL, including the right to a day of rest and meal breaks.

@ Create mechanisms to compensate workers who win their unpaid wage claims but
are unable to collect from employers whe simply refuse 1o pay. Workers should have &
straightforward mechanism to collect their unpaid wages; for example, by filing a wage lien
{available in Wisconsin} or by collecting from an insurance pool for unpaid claims (available in
California}. Other important strategies include business registration requirements that help
waorkers and the state DOL track down recalcitrant employers.

&

Update employment laws to create a presumpiion of employee status for workers
performing paid labor—including those hired by subconiractors or misciassified as
independent contractors. The law should presume that on-site workers are employees,
and should hold employers accountable for subcontractors’ violations when their contracts
are financially insufficient to pay the minimum wage.5'

]

Prohibit unscrupulous emplovers from benefiting from public resources like subsidies and
licenses. State and city agencies that enforce prevailing wage laws have long had the authority
to debar employers from future public works projects for a pericd of time after a viclation. Other
state resources, ranging from economic development subsidies to operating licenses (such as
liquor and other licenses), should be protected from repeat violators as well,

= Streamline the workers’ compensation sysiem to give workers faster access to benefits,
Penalize insurance companies that have high rates of denying, delaying or frivolously appealing
claims. Ensure workers receive immediate access to medical care during the claims process.




2. Strengthen New York City’'s role in enforcement

At first glance, New York City's role in enforcing workplace protections might seem limited: for example,
the city currently does not have the authority to set its own minimum wage standards. But there is
much the city can and should do, both directly and indirectly, to protect its workers from exploitation.

As a first step, New York City should aggressively enforce all of the labor standards that fali under
its authority:

= Vigorously enforce the city’s living wage faw and applicable prevailing wage laws.
New York City's comptroller has the authority to enforce the city's living wage law, which
applies to certain city service contractors, and the state's prevailing wage laws that apply to city-
funded projects. The city’s Department of Housing Preservation and Development also shouid
scrutinize carefully the participants in the 421-a tax abatement program, which requires recipients
to pay prevailing wages to building service workers, and deny or suspend abatements for those
who fail to pay.

= Criminally charge employers who commit egregious workplace viclations, working
closely with community groups and advocates to target enforcement. District attornays in
each of the city’s boroughs shouid dedicate staff to prosecute selected minimum wage, overtime
and prevailing wage claims, being careful to protect workers and aveid enforcement efforts that
unnecessarily shutter businesses,

= Conduct audits to identify and fine abusive employment agencies. Across the city, private
employment agencies knowingly send vulnerable warkers to businesses that pay less than
the minimum wage, charging itiegal placement fees in the process. The city's Department of
Consumer Affairs should continue and intensify its efforts to identify these predatory agencies,
fine them and suspend their operating ficenses if necessary.5?

et

Improve saiety enforcement on scaffolding and construction sites, whish have seen
avoidable tragedies in recent years. The Department of Buildings and its Scaffolding
Enforcement Unit not only shouid fortify their direct enforcement efforts, but also provide
resources to community groups to conduct cuireach and in-depth education seminars for
immigrant workers who are maost at rigk. 83

To supplement these direct enforcement efforts, New York City should leverage other city resources to
encourage compliance with workplace laws more broadly:

= Dedicate city resources to suppori non-government enforcement efforts by community-
based organizations, worker centers and legal services providers.® New York City should
restore its Immigrant Opportunities Initiative funding to 2008 levels ($11.25 million) and aflow
recipients to use these funds to represent workers who suffer workplace violations.% The city
also should implement the recommendations of its Temporary Commission on Day Laborer
Job Centers by funding community job centers for day laborers, as cities in Maryland, Texas,
California and other states currently do. Such centers provide a safe place to search for jobs
and an opportunity to receive training on workers' rights, vocational skills and English as a
second language.®®
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z Launch public media campaigns to educate worlters and employers alike. New York
City has been a national leader in public education, using subway posters, service providers,
promotional media and community outreach to publicize the Earned Income Tax Credit. This
model should be used to educate low-wage workers about their empioyment and labor rights in
communities across the city. Low-wage employers effectively can be reached through a one-
stop website or employment law guides, building upon the successful restaurant industry manual
co-produced by the Restaurant Opportunities Center of New York and the city's Department of
Health and Office of Immigrant Affairs.%”

= Deny or suspend city permits and licenses to applicants with records of viclating
workplace protections. Denying applicants with serious records of workplace safety and
wage violations would send a strong signal to employers that compliance with these laws is
not optional (for example, when applying for restaurant operating licenses). 58

=z Adopt "responsible contractor” standards for procurement contracts and sconomic
development subsidies. Los Angeles has adopted such standards, allowing the city to
downgrade applications by contractors, subcentracters and vendors with records of violating
workplace protections.® The city also should demand the return of subsidies if recipients fail
to fulfill their hiring commitments or comply with the law.

B. Update legal standards Tor the 27st century workplace

Strong enforcement is important, but so are strong legal standards that recognize the changing
organization of work in the United States. The strength of laws and the strength of their enforcement
are deeply intertwined: weak employment and laber laws send the wrong signal, cpening the door
to low-road business strategies o cut labor costs. When the bar is set too low, employers have little
or no incentive t¢ comply. Raising the minimum wage, closing loopholes that exclude workers from
key protections, ensuring that public resources are being used 1o create living wage johs~-all are key
improvements that will raise compliance in the workplace and improve the competitive position of
employers who play by the rules.

1. Raise state-level standards

New York State has a range of powerful tools available to strengthen standards in its workplaces.
Specifically, the state should:

# Strengthen the state’s minimum wage. New York's minimum wage is just $7.25-—the same
as the federal minimum waga—even though the state has one of the highest costs of living in
the country. More than a dozen other states have raised their minimum wages above the federal
benchmark, and 10 states automatically adjust their wage level every year. New York should :
follow their lead and reclaim its historic status as a national moedel for state minimum wage policy.

]

Close loopholes in state law that deny workplace protections o some workers. Proposals
like the Domestic Workers Bill of Rights and Farmworker Fair Labor Practices Act will close
antiquated loopholes and establish basic protections on the job for these workers.” Regulations
that provide a subminimum wage for tipped workers and a lower overtime rate for cthers,
including home care workers, aiso should be phased cut so that all workers are guaranteed the
fuil minimum wage and premium pay for overtime.




@ Ensure public resources are used to create good jobs. Developers that receive public
financing from the state should be required to pay a living wage or the prevailing industry wage,
whichever is higher, 10 ensure these projects create middle-class jobs. These requirements
should apply not only to construction jobs, but also to the permanent jobs created by public
projects, such as janitorial and retail jobs.

= Empower localities to adopt higher wage standards. Cities around the country are using local
minimum wage laws as a means of fine-tuning the right minimum wage for the local economy,
and for specific sectors like building services and hotels.” With its high cost of living, New

~ York City in particular would benefit from a minimum wage higher than the state level. State

" lawmakers should grant localities in New York the authority to establish their own local minimum
wages that reflect local economic conditions.

2. Raise city-level standards

While New York City requires state authorization to enact a citywide minimum wage, it nonetheless can
Jpursue other efforts, direct and indirect, to lift workplace standards. For example, the city could make a
;signiﬂcant difference by taking these key steps 1o raise standards:?

= Raise the city’s living wage rate. New York City’s living wage law sets a wage of $10 per hour
for certain city service contractors ang subcontractors—including home health care, day care,
food services and building services workers. But the living wage rate has not been increased
since 2008, threatening to return thousands of families to poverty. The city should raise living
standards for the workers covered by this law, including more than 50,000 home hesith care
attendants that provide vital care to the elderly and disabled.

= Extend living wage or prevailing wage requirements, whichever is higher, to all projects
subsidized or financed by the city or buiit on city-controlled land. Even bafore such
requirements are enacted, the city should use its leverage on major projects to ensure developers
enter into community benefits agreements that create good jobs.

2 Ensure that growing industries become a source of middie-class jobs for Mew Yorkers. For
example, the city has adopted a strategy to use zoning changes and other incentives to draw food
retailers to underserved neighborhoods. Grocery stores applying for those benefits should be
evaluated, in part, based on the wages, benefits and working conditions they offer.”

[0 =]

In the end, restoring the promise of worker protections in New York is about more than just government
enforcement. It's about immigrant worker centers and unions having the resources and legal tools
needed to organize low-wage workers and monitor workplaces for compliance with the law. It's about
legal services organizations and private attorneys helping workers to claim thair rights. And it's about
responsible employers coming to the table and supporting policies to improve working conditions in
their industries. Above all, the goal of fair and just workplaces must be integrated into the broader policy
agenda to rebuild good jobs and economic opportunity in New York.
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Appendix A: Data and Methods continued...

An exhaustive, in-depth technical report describing the methods used in this study is available upon
request from the authors; in this appendix we give a non-technical overview of our survey methodology.

Defining the survey population

Our goal in this study was to survey workers in low-wage industries in New York City.” More precisely,
in order to be included in our study, workers had to be:

a. age 18 or oider, and currently working for an employer within the five boroughs of New York City;

b. front-line” workers, i.e., not managers, professionals or technical workers {many of these groups
are exempted from key provisions of the employment and labor laws studied in this report); and

¢. working in a low-wage industry as their primary job.

To determine which industries to include in our sampling universe, we used an analysis of the 2006
Current Population Survey {CPS) conducted by the Center for Economic Policy Research to identify the
median hourly wage for all workers ages 18 or older who were not self-employed, which was $15.38 in
New York City (in 2006 doliars}. We then defined “low-wage industries” as those whose median wage
for front-line workers was less than 85 percent of the city's median wage, or $13.07 in New York City
(in 2006 dollars). This 85 percent threshold is one of several commonly used measures used to identify
low-wage industries or jobs.”s

The sample size used in the CPS is 100 small to allow estimates of median wages at the detailed
industry level. We therefore used 2000 Census data to generate a list of industries in New York City that
fell below 85 percent of the city’s median hourly wage; the resuiting industry and occupation distribution
for our sample is shown in Table 2.7,

Sampling methodology

As described in Section 2, standard survaying technigues—phone intervisws or Census-style door-to-
door interviews—rarely are able to fully capture the population we are most interested in: low-wage
workers who may be hard to identify from official databases, who may be vulnerable because of their
immigration status or who are reluctant to take part in a survey because they fear retaliation from their
employers. Trust also is an issue when asking for details about a worker's job, the wages they receive,
whether they are paid off the books and their personal background,

In light of these difficulties, we adopted an innovative sampling method that operates through
respondents’ own social networks. Low-wage workers have friends, family or co-workers they have
regular contact with and rely on for support; thus our approach relied on a system in which survey
respondents recruited people they already knew into the survey, a recruitment technigue known as
chain-referral sampling.

The best known sampling method using this form of recruitment is snowbhall sampling, an approach that
yields only convenience samples that are not representative of the target population. Snowball sampling
cannot replicate the desirable properties of probability sampling methods that aliow one to make
inferences about the popuiation based on sample data. This method therefore would not have fulfilled
the aims of our study.




To overcome this limitation, we adopted a newer form of chain-referral sampling developed by co-
author Douglas Heckathorn in the late 1980s.7® This method subsequently was further developed

in collaboration with other scholars. Called Respondent-Driven Sampling {RDS), itis based on a
mathematical model of the social networks that connect survey respondents. Since seme individuals
or groups tend to have more sccial connections than others, they are more likely to be recruited into a
survey. To make the results of an BDS-based survey representative of the whole population (and not
just workers with large social networks), we weighted our data based on respondents’ social network
size—that is, based on their probability of being captured by our survey technique-—as well as other
features of the netwerk that can affect the sampling process.

In addition, RDS features an important difference from snowball and other traditionai chain-referral
methods: it employs a dual-incentive structure. This approach involves remunerating respondents not
only for the time they spend responding to the survey, but also for each eligible popuiation member they
recruit into the survey. To increase the breadth of the social network captured by the sample {and to
prevent a cottage industry of survey recruitment), the number of recruitments that each respondent can
make is limited through a coupon-based quota system.

Our RDS survey began with an initial set of population members to be surveyed, which we located
through our contacts in New York City. These “seeds” then were given a fixed number of uniquely
numbered coupons to pass on to other eligible population members. These recruits then brought the
coupens to one of several survey sites, where the number on the coupon was recorded, the recruit was
surveyed and then the respondent was given a fixed number of coupons with which 1o recruit other
workers.”” This process was repeated over a period of several months; as recruitment progressed, the
sample became increasingly diverse, eventually becoming independent of the initial sample of “seeds.”

An important part of the RDS method is communicating clearly to recruiters which types of workers are
eligible for the survey, We converted the list of industries being sampled into simple job titles to use as
criteria for recruitment into the survey. This information was communicated to respondents with fliers in
multiple languages that included drawings of the target jobs that were distributed to all recruiters along
with their coupons.

Respondent-driven sampling in the fisld

Our research team searched for interview sites across New York City that were well recognized and
welcoming te low-wage workers. Our five sites included spaces in community colleges, churches
and community-based organizations—neutral spaces that offered privacy and anonymity to workers.
Recruitment coupons served as an 1D, so workers did not have to show identification at building
entrances. Fielding of the survey started at the heginning of March 2008 and ended in the first week
of August 2008, with a final sample size of 1,432 surveys (See Table A.1).
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Fislding period March—Augusi 2008

Number of interview sites

Number of interviewers, translators and researchers on staff 22
Monetary incentive for being surveyed $50
Number of valid surveys completed 1,43
Estimated population of front-line workers in low-wage 586,322 °
industries in New York City {five boroughs)
Percentage of all front-line workers in NYC 31.0
Percentage of all workers in NYC 14.2

Source: Authors” analysis of 2008 Unregulated Work Survey

Post-stratification adjustments to the data

One feature of the RDS methodology is the ability to conduct detailed tracking of recruitment patterns
throughout the entire sampling period, in order to identify and adjust for deviations from pure random
recruitment from respondents’ social networks. For example, recruitment might be driven by strong
social identities, such as race, ethnicity or age, so respondents recruit disproportionately within their
owWn group.

The BRDS methodology anticipates that personal networks are not randomly distributed, and therefore
adjusts for small 10 moderate levels of network clustering {people having ties to others like them), in
the form of post-sampling weights. For example, if the sample contained more members of a given
group than wouid be expected under purely random sampling, then cases in that group are given less
weight in analyses of the data. However, if network clustering becomes pronounced on one of more
dimensions, then it is necessary 10 use additional, external sources of data in order to weight the final
sampie to be representative of the intended popuiation.

In our study, we identified high levels of non-random recruitment among several racial/ethnic groups,
as well as between U.5.-born and foreign-born workers. (We did not find high levais of non-random
recruitment on other dimensions, such as the workers’ industry and occupation, employer or, most
importantly, the experience of workplace vioiations).

That meant that RDS generated representative samples within the various race/ethnic/nativity groups,
but not across the sampling universe as a whole—in effect, our study generated multiple sub-samples.
To address this problem, we generated RDS viclation rate estimates within sach of the sub-samples
(which are representative}, and then recombined them using a weighting system based on estimates of
the relative sizes of the race/ethnic/nativity groups in order to generate an overall estimate.

Specifically, we adjusted New York City's sample to maich the racial/ethnic and nativity distribution

of the 2007 American Community Survey (ACS), with one medification.” Since standard government
surveys tend to undersample unauthorized immigrants,” we developed an adiustment o the ACS race/
ethnicity/nativity distribution drawing on estimates of the number of unauthorized workers in New York
City in 2005.8°




These adjustments, combined with the success of the RDS methadology in capturing hard-to-reach
populations, are designed to ensure that our sample is representative of front-line workers in low-wage
industries in New York City. Such post-stratification adjustments are standard in complex social surveys;
all surveys are subject to sampling error, and thus are almost universally adjusted using demographic
distributions generated by the Census or other large surveys. This is a mechanism to enable the

extra information availabie in supplementary surveys (in our case the ACS) to be incorporated in the
estimates, improving accuracy.

In Table A.1, we summarize our estimate of the number of workers in New York City that our sample
represents—more than a half-million (686,322} workers, which we estimate represent roughly 31
percent of all front-line workers, and 14 nercent of ait workers, in the city's five boroughs.

Modeling the impact of worker and job characteristics on violation rates

In Section 8, we discussed the relative weight of job/employer characteristics compared with worker
characteristics in accounting for the overall variation in workplace violation rates. That discussion is

~ based on a series of logistic regression models we used to estimate the effects of selected independent
" variables on minimum wage, overtime, off-the-clock and meal break violation rates.

Specifically, we considered two groups of independent variables. The job characteristics group
consisted of industry, occupation, pay arrangement, company size, whether the employer was a temp
agency and whether the worker belonged to a union. The worker characteristics group consisted of
gender, race, nativity, documentation status, education, age, job tenure and whether the worker had
received vocational training.

Our strategy was to estimate (a) the unique contribution of the group of job characteristics variables,
above and beyond the impact of worker characteristics, and {b) the unique contribution of the group
of worker characteristics variables, above and beyond the job characteristics. Both groups of variables
generally were significant.®" But the strength of their impact differed substantially. Job characteristics
were 2.1 times stronger than worker characteristics in predicting minimum wage violation rates; 3.2
times stronger in predicting overtime viclation rates; roughly equal in terms of predicting off-the-clock
viclation rates; and 3.6 times stronger in predicting meal break violation rates .32
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the reader should refer to the text for guidance regardhng wiuch
differences are statstically sigmficant In particular, the reader should
be aware that differences of a few percentage pomis are very inely not
stabistically significant, and mnstead may result from stochastic varation
m the sampling process in the RDS method, the level of significance

15 determined using 4 special form of bootsirepping process (see
Heckathorn {20023 and Salgamk (200631, As 15 customary, we interpre!
differences in vislation rates between two of more groups or categores
as stabistically significant when p £ 0.05 in such cases, the estunates’
95 percent conhdence Intervals fail 1o overap, a procedure that s
equivalent 1o a Student's {-test

See Bernhardl, McGrath and DeFilippis (2007)
See Bernhardt, McGrath and DeFilipms (2007), p 61

Constructian workers who worked at commercral sites did not guabiy
for our survey Because of high unien density in New York City's
commeraal construction industry, the median wage for these workers
was above the threshold we used tor identifying low-wage mdusines
and occupations

See Theodore, Vslenzuela and Melendez (2006}

See Bernhardt, McGrath and DeFilippis (2007), Hondagneu-Sotelo
(20071}, New York Jobs wath Justice and Queens College Labor Resource
Center (2005} and Valenzuela ot al {2006)

The cash category aiso includes those paid by personal check and those
patd i both cash and by check. The company check category also
includes thase pad by direct deposit. Both categornies contain small
numbers of workers who reported eing paid by other methods

The analysis here was done for weekly overttme violatons only tand
does not include daily overtime)

For erample, see the detaded indusiry profides in Bernhardt, #cGrath
and DeFdippis 120067)

Some industry and cccupation categanes were aggregated o yield
sufficrent sample sizes when caiculating overtime rates (because not all
wworkers are at risk for an overtime violation)
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This difference 15 not explamed entuely by the pay types used by these
fums Although small firms are more kely to pay non-hourly, pay type
explains only part of the discrepancy between the wislaton rates of
srall and large firms

Some industry and occupation categones were aggregated to yield
sufficient sample sizes when calculating of -the-clock violation rates
{because not ali workess are at ek for an off-the-clock viclation)

See Appelbaum and Batt {1994, Appelbaum, Bernhardt and Murnane
(2003), Beynon et al (2002) and Kochan, Katz and McKersie {1994}

The correlations of these practices with other workplace viclations were
weaker Ofenng paid sick and vacation days was assocoated with fewer
avertime wiiations. Otfering health msurance was assocated with
fewer ofb-the-clock violations  For meal braak wiolations, these employer
practices offered no sigraficant protection

Appelbaum and Batt (1994) and Kochan and Osterman (19943

When interpreting estunates iy the tables and graphs i this section,
the reader should refer 1o the text for guidance regarding wiuch
differences are statistically signtficant. In particular, the reader should
be aware that tiiferences of @ few percentage pomnts very likely are
not sigruficant, and Instead may result from stochastic vanation

the sampling process. In the RDS method, the level of significance

15 detarnuned using a special form of bootstrappmg process (see
Heckathorn (2002) and Salganik (2006)) As 15 customary, we interpret
differences iy viglaton rales Detween Lwo or More groups or categarnes
as statestically sigmificant when p £ 005 In such cases, the estimates’
95 percent confidence intervals fail to overlap, a procedure that s
equivalent to a Student’s ptest

Wimymum wage violation rates were higher for women than for men,
b the difference was not statistically significant

The lack of an age effect may be partly because workers who do
advance in the labor market as they get older leave cur sampling
unpverse, which only ncludes low-wage jobs Howewver, i other parts
of the labor market, age s often a good predictor of beiter outcames,
even for workers who remam in front-line occupations for therr entire
careers

In our survey, 54 percent of workers had at least one pay-based
wiolation in the previous workweek We applied this percentage 1o the
total number of front-bne workers in low-wage mdustaes m Mew York
City, re., 586,322 (see Table A1 mn Appendix A,

Forin-depth analyses of public enforcement, see Wial (1999), Wed
(2005, 2007) and Weil and Pyles (2005, 2007)

Bernhardt et al {2009), pp 51-54

Preces of this section are adapted from Bernhardt et al (2009 it also
dravss on Ruckefshaus {2008); National Employment Law Project (2008},
National Employment Law Project, New York Jobs with Justice and Pratt
Center for Community Development (2009, and Campaign 1o End
wWage Theft (20061

See, for example, Greenhowuse (20082), Ludden {2009} See also New
York State Depariment of Labor (2009h; 2009¢; 2008a, 2008Db).

New York State Depariment of Labor (2007)

Rew York State Department of Labor (2009a)

hew York State Department of Labor (2008ct

News York State Department of Labor {20094}, e-mad fram the Mew
York State Department of Labor to the Mational Employment Law
Project, n response to the Mational Ernployment Law Project’s Freedom

of Information Act request, recewved January 5, 2010 {on file with the
Nationat Employment Law Project)
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£-mail from the New York State Department of Labor to the National
Employment Lavs Project, in response to the National Employment Law
Project’s Freedom of Information Adt request, recaived January 4, 2010
{an file with the National Employment Law Project)

See Brand (2007}

Letter from the New York State Office of the Attorney General 10

the Natianal Employment Law Project, in response o the National
Employment Law Project’s Freedom of information Act request, recewved
Decernber 30, 2009 (on file with the Navonal Employment Law Project)

See Stanmagton {2009)

See National Employment Law Project (2009)

See, for example, Barnard (2008}

The New York Immigration Coalition {2008} and Chan {2006}

For in-depth analyses of immugrant worker centers, see fine (2006},
Gordon (2005), Jayaraman and Ness {2005}, Martn, Morales and
Theodore {2007), Ness {2005}, Narro {2005, 2009) and Theodore,
Valenzuels and Melendez {2009}

New York Nenprofit Press (2009)

Temparary Commission on Day Laborer Job Centers (2009} See also
National Day Laborer Qrgamzing Metwork (2007)

Restaurant Opporiunities Center of Mew York and New York Criy
Mayor's Office of Immugrant Affairs (2008)

See New York City Counc (2008)
Sonn and Gebreselassie (2009)

The Domestic Workers B of Rights was passed i the New York
Assermnbly (MY A 1470-A), and a more comprebansive versian that
also includes benefits has been introduced in the New York Senate

(5. 2311A) The Farmworker Far Labor Practices Act also has been
passed Iy the Mew York Assernbly (NY A 1867), but has not recewed
& vote m the state Senate

See Sonn (2006}

Thus Iist mciudes a few of the most directly relevant examples of what
the aty can do For a comprehensive bsting, see National Emplayment
Law Project, Mew York fobs with justice and Pratt Center for
Community Development {2009)

See Sonn (20009) and Berphardt, Lander and Brunk (2009)

We wrestled with the question of whether to mnclude such independent
contractors as tax drivers and street vendors m our survey. In the end,
we deded 1o constram the sample to mdude employees only; opening
the sampling frame to any type of independent contractor would have
made 1t almost impossible 1o construct a manageable questionnaire
{that 15, one that would work both for employees with wage income

as well as independent contractars, whorm we would need to ask
detailed questions about business income and costs). However, wa hope
future surveys will focus on fow-wage independent contractors, such
as tax drivers, who are effectively in an employment refabonship and
whose working condihions are very simiar to the population of workers
we surveyed here.

The Organisation for Econommic Co-operation and Development has
used hoth the measure of 85 percent of the median wage (Orgarsation
for Economic Co-operation and Development 1994) and the measure
of two-thirds of the median wage (Organisation for Economic Co-
operation and Development 1936); see also Freeman and Schestkat
(20003, who use two-thirds of the mean wage
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Heckathorn (1997, 2007)

The nurnber of coupons given o respondents varred over the course of
the survey, on average, respondents recruiied two other workers inte
the sample

These atustments were made within major occupation groups, inorder
to ensure a high level of accuracy i the weighting

For example, see Hoefer, Rytina and Baker {2008), who estimate an
unauthonzed immigrant undescount rate of 10 percent

Data on the number and charactenstics of unauthornzed immigrants
were generously prowided by Jeffrey Passel of the Pew Center for
HMispanic Research

The ane exception s that worker characteristics as a group wvere not
sigrificant n predicting overime wiolations

We measured the sigrificance and the size of the effect of each group
of variables by recording the change in the deviance statistic (-2 log
hkelihood measurel when a group of vanables was added into the
models We assessed significance at the 05 level using a chi-square test,
Ve assessed the relative strength of the effects of the two groups of
vartables by forming the ratio of the change in deviance Full results are
avallable upon request from the authors
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