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I. Introduction

On April 12, 2022, the Committee on Mental Health, Disabilities, and Addiction, chaired by Council Member Linda Lee, will hold a joint oversight hearing with the Committee on State and Federal Legislation, chaired by Council Member Shaun Abreu, on Oversight: Coordination of the State and City in the Provision of Mental Health Services. The Committee will also hear Introduction Number 0056-2022 (Int. No. 56), sponsored by Council Member Chi Ossé, relating to establishing a nightlife opioid antagonist program. Witnesses invited to testify include the Office of Community Mental Health (OCMH), NYC Department of Health and Mental Hygiene (DOHMH), mental health professionals, community-based organizations, and other interested parties.
II. Background
a. Mental Health Crisis

	In June of 2020, the Centers for Disease Control and Prevention (CDC) conducted a national survey of adults over the age of 18 to determine how well people were coping with the COVID-19 pandemic.[footnoteRef:2] After the results were compiled in August of 2021, the survey demonstrated that 40 percent of respondents were struggling with mental health issues including anxiety, depression or substance misuse.[footnoteRef:3] Further studies have shown that depression among US adults had indeed tripled in the early months of 2020, jumping from 8.5 percent before the pandemic to a staggering 27.8 percent by the end of the year.[footnoteRef:4] Additionally, a study from the Boston University School of Public Health (BUSPH) revealed an “elevated rate of depression” which had worsened in 2021—climbing to 32.8 percent—and was reportedly affecting one in every three American adults.[footnoteRef:5] The study additionally showed, “the sustained and increasing prevalence of elevated depressive symptoms suggests the burden of the pandemic on the mental health field has been ongoing and unequal” and continues to disproportionately affect low-income populations.[footnoteRef:6] [2:  Center for Disease Control and Prevention (CDC), Morbidity and Mortality weekly Report (MMWR) (2020). Mental Health, Substance Use and Suicidal Ideation During the COVID 19 Pandemic—United States, June 24—30, 2020.  August 14, 2020 69(32); 1049-1057. Available at https://www.cdc.gov/mmwr/volumes/69/wr/mm6932a1.htm ]  [3:  Id.]  [4:  McKoy, Jillian (2021) Depression Rates in US Tripled When the Pandemic First Hit—Now, They’re Even Worse, The Brink, Boston University Mental Health, October 7, 2021. Available at https://www.bu.edu/articles/2021/depression-rates-tripled-when-pandemic-first-hit/#:~:text=New%20research%20from%20Boston%20University,every%203%20American%20adults ]  [5: 4 Id.]  [6:  Id.] 

b. Mental Health Workforce Staffing Crisis
The increasing need for mental health care arrived just as mental health professionals were leaving the field. According to the New York State Office of Mental Health (OMH), “these relatively low-paying and highly stressful jobs often lead to high employee turnover rate because the pay is [very] low.”[footnoteRef:7] According to the Chief Executive Officer (CEO) of the New York Association of Psychiatric Rehabilitation Services, for the first time in his 47-year career, he described the lack of staffing at “crisis level."[footnoteRef:8] “We haven’t kept up [salaries] with the real world” and insisted “we’re on life support…we’re at the breaking point.”[footnoteRef:9] Additionally, the CEO of the Mental Health Association of New York State (MHANYS) contended that COVID-19 has “amplified the workforce drought tenfold” and reported staffing shortages with “vacancies rates of 30 to 40 percent in some programs.”[footnoteRef:10] MHANYS asserted, “Without a workforce, we don’t have a mental health system.”[footnoteRef:11]   [7:  Fidlin, Dave. (2021) New York Mental Health Care Professionals Refer to Labor Shortage as ‘Crisis.’ The Center Square, November 12, 2021. Available at https://www.thecentersquare.com/new_york/new-york-mental-health-care-professionals-refer-to-labor-shortage-as-crisis/article_d0f28b70-440e-11ec-a424-477bc6abe3e3.html ]  [8:  Id.]  [9:  Id.]  [10:  Williams, Tim. (2022) New York’s Mental Health Care System Faces ‘workforce crisis.’ State of Politics: Capital Tonight, February 15, 2022.  Available at https://nystateofpolitics.com/state-of-politics/new-york/politics/2022/02/15/new-york-s-mental-health-care-system-faces--workforce-crisis- ]  [11:  Id.] 

In February 2022, New York Governor Kathy Hochul suggested FY2023 budget proposals to counteract and reverse the effects of what she described as the long term “disinvestment” in New York’s mental healthcare system.[footnoteRef:12] The proposals included a $10 billion plan to improve health care systems with a $577 million (17.2 percent) increase for community mental health programs and services, with budget initiatives for workforce investments delivered “through an historic 5.4 percent Cost of Living Adjustment (COLA) for community mental health providers and retention bonuses up to $3,000.”[footnoteRef:13] In response, the New York State Assembly has proposed doubling the initial COLA to 11 percent, expanding the list of qualifying COLA entities and proposed to make it permanent by adding the consumer price index every year.[footnoteRef:14] While the Senate supported the Executive Proposal of the 5.4 percent salary increase as well as the proposed retention bonus of $3,000, they did not propose increased ongoing funding.[footnoteRef:15] [12:  New York State, Governor Kathy Hochul, February 18, 2022. Governor Hochul Announces Major Investments to Improve Psychiatric Support for Those in Crisis. Available at  https://www.governor.ny.gov/news/governor-hochul-announces-major-investments-improve-psychiatric-support-those-crisis]  [13:  Id. ]  [14:  Id.]  [15:  Id. It should be noted that final details of the State budget were still pending at the time of this report.] 

While final FY2023 budget details remain forthcoming, advocates and many lawmakers agree that an investment in the mental health care system—specifically designed to provide fiscal relief and incentives to retain mental health care personnel—is an essential component to the restoration of our ability to provide essential high quality behavioral health services for all New Yorkers.
c. Coordination of the State and City in the Provision of Mental Health Services 
The provision of mental health services occurs through a complicated web of public and private providers and insurers, intersecting with federal, state, and local funding, and regulations.[footnoteRef:16] While New York is resource-rich compared to many other states and cities, this intersection of governmental entities and regulations can create bureaucratic and logistical barriers in the provision of mental health services.  [16:  See following sections.] 

1. Diminishing Inpatient Psychiatric Care
One barrier to the provision of mental health services in New York City is the lack of inpatient psychiatric and behavioral health care, largely due to a lack of beds and staff. According to the Treatment Advocacy Center, a minimum of 50 psychiatric beds per 100,000 people is considered necessary to provide minimally adequate treatment for individuals with severe mental illness.[footnoteRef:17] However, as of 2018, New York failed to meet this standard, as evidenced by its ratio of 16.3 beds per 100,000 people capacity.[footnoteRef:18] [17:  Id.]  [18:  Treatment Advocacy Center. (2018). Public Psychiatric Beds in New York. Available at https://www.treatmentadvocacycenter.org/new-york ] 

A 2020 New York State Nurses Association (NYSNA) study revealed the following[footnoteRef:19]: [19:  Id.] 

· Inpatient Psychiatric Care is Disappearing
· In 2000, New York State had 6,055 certified inpatient psychiatric beds. By 2018 that number had dropped 12 percent to 5,419. 
· In New York City particularly, inpatient psychiatric care has dropped at the same time as the population and the need have mushroomed. NYC accounts for 72 percent of the decline in inpatient psychiatric beds between 2000 and 2019, a total loss of 459 beds. Another 17 percent of the total bed decline came from the Long Island Region. NYC gained nearly 400,000 residents in this timeframe; Suffolk and Nassau counties gained 100,000 people.
· As Private Hospital Beds Decreased, Public Hospitals and the Correctional System Absorbed the Burden
· Between 2009 and 2014, there was a 20 percent increase in mental health discharges at NYC Health and Hospitals. In the same period, there was a 5 percent decrease in mental health discharges at NYC’s voluntary non-profit hospitals.
· Psychiatric bed closures in the Northwell system, the state’s largest private healthcare system, represent 25 percent of statewide closures. Meanwhile, H+H hospitals Bellevue, Kings County, and Elmhurst account for roughly 25 percent of Article 28 inpatient psychiatric beds in NYC.
· The corrections system picks up the remaining burden. Inpatient psychiatric beds in forensic facilities account for nearly one-fifth of the state’s total bed capacity.
· An estimated 12 percent of the state prison population has a serious mental illness—about five times as many people as there are beds in the correctional hospital system.[footnoteRef:20] [20:  Id.] 

The COVID-19 pandemic only worsened this problem: as the pandemic increased the demand for behavioral healthcare services (e.g. mental health and substance use disorder treatment) many hospitals across New York State “repurposed” or closed hundreds of psychiatric, detox and drug rehabilitation beds to make room for COVID-19 patients.[footnoteRef:21] As mental healthcare treatment became harder to find, New York healthcare workers described patients being discharged early to “free up space even though many still showed signs of psychosis and mania.”[footnoteRef:22] According to mental health providers and advocates, people in mental health need were “discharged prematurely, or forced to stay in facilities far from their homes,” further exacerbating a “system already under strain.”[footnoteRef:23] As lockdowns eased and facilities returned to normal, it was reported that an estimated 14,000 psychiatric admissions were lost because people who needed care, were unable to get it.[footnoteRef:24]  [21:  Ramachandran, Shalini. (October 9, 2020). A Hidden Cost of Covid: Shrinking Mental Health Services. The Wall Street Journal. Available at https://www.wsj.com/articles/a-hidden-cost-of-covid-shrinking-mental-health-services-11602255729]  [22:  Id.]  [23:  Id. ]  [24:  Id. ] 

Currently, New York City has roughly 3,991 psychiatric beds but around 600 are not in service (largely due to COVID).[footnoteRef:25] Part of the barrier to expanding the availability and use of hospital beds and inpatient services is the lack of adequate funding from the federal and state governments for such services: Since the 1960’s, the federal government – via Medicaid mental health payments – has placed a prohibition on fully paying for state inpatient psychiatric services, largely to discourage the creation of large psychiatric facilities (which were then abusive, inhumane environments).[footnoteRef:26] In order to fully receive Medicaid funding for psychiatric beds, states need to apply for waivers from the Centers for Medicare & Medicaid Services, something New York State has yet to do.[footnoteRef:27] Instead, the current arrangement is that the federal government pays half the cost, and the state pays the other half, which means that inpatient services are not fully funded, and hospitals cannot offered to fully staff and fill psychiatric beds.[footnoteRef:28]  [25:  See, e.g., “Manhattan Lawmaker Takes Aim at 1960s Law That Blocks Medicaid Funds for Psych Care,” The City, Mar. 10, 2022, available at https://www.thecity.nyc/2022/3/10/22972011/medicaid-psychiatric-hospitals-new-york. ]  [26:  Id.]  [27:  Id.]  [28:  Id.] 

In February, 2022, Governor Kathy Hochul and Mayor Eric Adams announced that New York State would seek to reinstate roughly 400 beds in the state's inpatient psychiatric system that were converted to medical beds at the start of the pandemic.[footnoteRef:29] Governor Hochul also announced a $49 million initiative to improve psychiatric services across the state, including $27.5 million to increase Medicaid’s payout for the psychiatric beds it does cover by 20%, which may translate to an increase of 600 psychiatric beds back online in New York City.[footnoteRef:30] It also earmarks $9 million to recruit nurses and other staff as well as create 500 more supportive housing beds for people experiencing homelessness.[footnoteRef:31] [29:  New York State, Governor Kathy Hochul, February 18, 2022. Governor Hochul Announces Major Investments to Improve Psychiatric Support for Those in Crisis. Available at  https://www.governor.ny.gov/news/governor-hochul-announces-major-investments-improve-psychiatric-support-those-crisis.]  [30:  See, e.g., “Manhattan Lawmaker Takes Aim at 1960s Law That Blocks Medicaid Funds for Psych Care,” The City, Mar. 10, 2022, available at https://www.thecity.nyc/2022/3/10/22972011/medicaid-psychiatric-hospitals-new-york.]  [31:  Id. It should be noted that final details of the State budget were still pending at the time of this report.] 

2. Parity and Reimbursement Rates for Mental Health Care
Other barriers to the provision of holistic, sufficient mental health care caused by poor city-state coordination is the inadequate reimbursement and parity rates for mental health providers, which dis-incentivize providers from accepting Medicare, Medicaid, and even private insurance for their services.[footnoteRef:32] On a national level, mental health providers are less likely to accept Medicaid than other types of health insurance because the reimbursements – or payouts to providers – from Medicaid are typically far lower.[footnoteRef:33] Only 71 percent of providers accept Medicaid compared to 85 percent who take Medicare and 90 percent that accept private insurance.[footnoteRef:34] According to a Medicaid-to-Medicare fee index, which measures each state's physician fees relative to Medicare fees, in 2016, New York’s Medicaid program paid physicians fees at 56 percent of Medicare rates.[footnoteRef:35] More specifically, New York’s Medicaid program paid primary care physicians 44 percent of Medicare rates.[footnoteRef:36] On a City-specific level, the City employee insurance provider (Emblem GHI) was found – through four Attorney General investigations between 2009 and 2018 – to have not updated its reimbursement rates since they were set in 1983.[footnoteRef:37] [32:  This will be outlined in this section.]  [33:  Les Masterson, Doctors less likely to accept Medicaid than other insurance, Healthcare Dive, Jan. 28, 2019, Available at:  https://www.healthcaredive.com/news/doctors-less-likely-to-accept-medicaid-than-other-insurance/546941/.]  [34:  Id.]  [35:  Medicaid-to-Medicare Fee Index, KFF, 2016, Available at: https://www.kff.org/medicaid/state-indicator/medicaid-to-medicare-fee-index/.]  [36:  Id.]  [37:  “Whistleblowers Sue City's Top Health Insurance Providers,” WNYC, Mar 16, 2018, available at https://www.wnyc.org/story/whistleblowers-sue-citys-top-health-insurance-providers/. ] 

Advocates for mental health care have also raised widespread concern about the lack of parity – or the reduced coverage for treatment of mental illness compared to that for physical illness.[footnoteRef:38] Current parity laws requires health insurers to apply similar processes and restrictions for treatment and coverage of mental health and substance use disorders as they would for medical and surgical benefits.[footnoteRef:39] When a health insurance plan has parity, it means conditions that share the same characteristics are treated in the same way.[footnoteRef:40] The federal government provides general guidance and direction on parity enforcement activities, but states are primarily responsible for monitoring compliance for a range of insurers and payers.[footnoteRef:41] Parity laws vary by state, but the federal government has “backup” jurisdiction in states that assert they cannot enforce or fail to substantially enforce the Federal Parity Law.[footnoteRef:42]  [38:  Judith A. Huntington, Health Care in Chaos: Will We Ever See Real Managed Care, OJIN, Jan. 1997, Available at: https://ojin.nursingworld.org/MainMenuCategories/ANAMarketplace/ANAPeriodicals/OJIN/TableofContents/Vol21997/No1Jan97/HealthCareinChaos.html.]  [39:  Douglas, M., Dowd, K., Tampke, K., Rachel, S., Byrd, E., Miller, B., Lloyd, D., Wrenn, G. What is Mental Health Parity? A Consumer Guide to the Evaluating State Mental Health and Addiction Parity Statutes Report. The Kennedy Forum, 2018, Available at: KF-Evaluating-State-Mental-Health-Consumer-Brief-0918_web.pdf.]  [40:  Id.]  [41:  Id.]  [42:  Id.] 

Mental health providers often cite low reimbursement rates and lack of parity as the main reasons they have chosen not to participate in health plan networks.[footnoteRef:43] A 2017 report by Milliman, an international actuarial and consulting firm,[footnoteRef:44] confirmed that reimbursement rates for mental health and substance use disorder treatment providers, through private insurance plans, were far lower than reimbursement rates for other medical providers, relative to Medicare rates.[footnoteRef:45] In a national survey of state efforts to ensure parity when it comes to behavioral health insurance benefits, New York received a failing grade.[footnoteRef:46]  [43:  Out-of-Network, Out-of-Pocket, Out-of-Options: The Unfulfilled Promise of Parity, NAMI, November 2016, Available at: https://www.nami.org/Support-Education/Publications-Reports/Public-Policy-Reports/Out-of-Network-Out-of-Pocket-Out-of-Options-The.]  [44:  About, Milliman, last visited March 30, 2021, Available at https://us.milliman.com/en/.]  [45:  LANDMARK LEGISLATION ENTERS SECOND DECADE, ParityTrack, last visited Mar. 30, 2021, Available at: https://www.paritytrack.org/mhpaea-10th-anniversary/?utm_source=tkf&utm_medium=offline&utm_campaign=mhpaea10&utm_content=anniversary ]  [46:  Lilo H. Stainton, NJ Gets Report Card ‘F’ for Lack of Parity in Insurance Coverage of Mental Health, NJ Spotlight News, October 5, 2018, Available at: https://www.njspotlight.com/2018/10/18-10-04-nj-gets-report-card-f-for-lack-of-parity-in-insurance-coverage-of-mental-health/] 

3. Licensing Barriers
Perhaps one of the clearest examples of poor city-state coordination with regard to addressing and providing mental health services is the seemingly illogical licensing requirements for mental health providers. Under New York State law, a licensed clinical social worker (LCSW) is recognized as a reimbursable psychotherapist, which means that an insurance company is required to reimburse providers for social work services at the request of the insured group.[footnoteRef:47] This law is referred to as “make available legislation” because an insurance company need only make available reimbursement for an LCSW if the insurance group requests this.[footnoteRef:48] By contrast, an LCSW can receive an additional designation which makes reimbursement mandatory – known as the "R" privilege – by fulfilling licensing requirements additional to the LCSW licensing.[footnoteRef:49] The R statute is known as “mandatory legislation” because an “R” designation necessitates reimbursement for the practitioner and clients whenever a health insurance contract includes reimbursement of qualified psychologists and psychiatrists.[footnoteRef:50] The “R” designation is lengthy and fairly difficult to achieve, and includes an additional 36 months and 2,400 hours of direct client contact post-LCSW, additional fees, paperwork, and supervision.[footnoteRef:51]  [47:  See “Licensed Clinical Social Worker "R" Psychotherapy Privilege,” New York State Office of the Professions, available at http://www.op.nysed.gov/prof/sw/lcswprivilege.htm. ]  [48:  Id.]  [49:  Id.]  [50:  Id.]  [51:  Id.] 

In New York City, some insurance groups (such as GHI) have decided to require the “R” designation for reimbursement.[footnoteRef:52] Though this means a higher number of clinical hours and greater length of training, it also means that the City has imposed additional barriers to practice in New York City, during an existing provider shortage.[footnoteRef:53]  [52:  ]  [53:  ] 

4. Lack of Patient Care Sharing (PSYCKES Database)
Another potential barrier to the provision of mental health stems from a lack of patient care coordination and information sharing. To address this, the New York State Office of Mental Health (OMH) has developed and maintained a web-based platform called the Psychiatric Services and Clinical Knowledge Enhancement System (PSYCKES).[footnoteRef:54] PSYCKES is compliant with federal and state patient privacy laws, and is utilized to share information such as: Medicaid billing claims and encounter data; other state health administrative data; and data and documents entered by providers and patients.[footnoteRef:55] PSYCKES is utilized by State actors and by many providers of behavioral health around the State to ensure quality improvement of care, and support clinical decision-making and care coordination for individual clients.[footnoteRef:56] Currently, PSYCKES contains information from: over 8 million current or past New York State Medicaid enrollees; behavioral health populations receiving psychiatric or substance use services or diagnoses, or receiving psychotropic medications; and individuals who received services from a state operated psychiatric center.[footnoteRef:57] [54:  “About PSYCKES,” OMH, available at https://omh.ny.gov/omhweb/psyckes_medicaid/about/. ]  [55:  Id.]  [56:  Id.]  [57:  Id.] 

On a City-specific level, DOHMH contributes data to the PSYCKES database, including information about: consumers currently or previously enrolled in Intensive Mobile Treatment (IMT); and consumers with an open Assisted Outpatient Treatment (AOT) referral currently under investigation.[footnoteRef:58] It is unclear whether any City agencies providing direct behavioral health services to individuals – such as Health + Hospitals, Department of Homeless Services, Department of Corrections – utilizes or has access to this database, but it seems that the State may not grant access to such entities, which would only further prohibit coordinated services to individuals. [58:  Id.] 

5. Teletherapy
	While teletherapy has been available in limited circumstances before 2020, many barriers prevented its widespread adoption. Federal laws and guidance, including Health Insurance Portability and Accountability Act of 1996 (HIPAA) and the Health Information Technology for Economic and Clinical Health (HITECH) Act imposed restrictions on the practice of telemedicine to protect the privacy and security of confidential health information.[footnoteRef:59] Federal government entities, the Office for Civil Rights and the Department of Health and Human Services, were authorized to use their discretion in deciding that they would not impose penalties on providers that did not comply with HIPAA and HITECH due to the COVID-19 nationwide public health emergency.[footnoteRef:60] Accordingly, providers were permitted to use select web platforms to provide telehealth services, including teletherapy. [59:  Notification of Enforcement Discretion for Telehealth Remote Communications During the COVID-19 Nationwide Public Health Emergency. Office for Civil Rights. (Jan. 20, 2021) Available at https://www.hhs.gov/hipaa/for-professionals/special-topics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html]  [60:  Id.] 

	Similarly, at the outset of the COVID-19 pandemic, then Governor Cuomo signed Executive Order 202.27 followed by 202.5, which allowed physicians in good standing in any state to practice medicine in New York.[footnoteRef:61] This was subsequently expanded to audio-only telehealth and to include any site within the United States or U.S. territories for delivery and payment purposes.[footnoteRef:62] These executive orders expired in the middle of 2021 and territorial restrictions were restored until Governor Hochul acknowledged that New York is experiencing a dearth of health care providers. She has since issued new Executive Orders (E.O. 4 and more recently, E.O. 4.7) that allow for the continued practice of telemedicine, and more specifically, teletherapy, in New York State.[footnoteRef:63] The current executive order is set to expire on April 30, 2022.[footnoteRef:64] [61:  Exec. Order (A. Cuomo) No. 202.27 (9 NYCRR 8.202.27); Exec. Order (A. Cuomo) No. 202.5 (9 NYCRR 8.202.5).]  [62:  Id.]  [63:  Exec. Order (Hochul) No. 4 (9 NYCRR 9.4); Exec. Order (Hochul) No. 4 (9 NYCRR 9.4.7)]  [64:  Id.] 

	New York is currently experiencing a high demand for mental health services, which has continued to increase as the COVID-19 pandemic continues. In response, many individuals and providers are turning to teletherapy. A survey from the American Psychological Association shows that three quarters of clinicians are only providing teletherapy. Since CMS first expanded teletherapy access in March 2020 and New York authorized it in May 2020, clinicians have greater flexibility to serve a larger contingent of patients. In New York City, teletherapy has had a transformative role in health care. Former NYC Health Commissioner Dr. Dave Chokshi stated that reducing barriers to access had a serious impact on combatting the pandemic of loneliness.[footnoteRef:65] [65:  Dr. Dave Chokshi, Op-Ed: NYC Health Commissioner Dr. Chokshi says Covid pandemic has left U.S. with new epidemic of loneliness. CNBC. (March 9, 2022) Available at https://www.cnbc.com/2022/03/09/op-ed-nyc-health-commissioner-chokshi-says-covid-pandemic-has-left-us-with-new-epidemic-of-loneliness.html] 

	Although teletherapy is booming as an industry, some skeptics question its effectiveness. Peer reviewed studies have demonstrated that teletherapy can be just as effective as conventional methods for the treatment of some conditions such as anxiety, depression and post-traumatic stress disorder.[footnoteRef:66] However, in other scenarios, therapists worry about the distractions that may accompany teletherapy, especially for young children or even providers, as well as its potentially exhausting impact on providers.[footnoteRef:67] [66:  Jeff Wilser. Teletherapy, Popular in the Pandemic, May Outlast It. NY Times. (July 9, 2020) Available at https://www.nytimes.com/2020/07/09/well/mind/teletherapy-mental-health-coronavirus.html.]  [67:  Juno DeMelo. Should You Resume In-Person Therapy? NY Times. (Sept. 29, 2021) Available at https://www.nytimes.com/2021/09/29/well/mind/in-person-therapy-covid.html.] 

	Taking into account the shortage of providers in New York, a recent rule change at the state level has expanded how therapy will be provided in the state in the long-term. The State adopted a new rule to broaden the field of providers who can practice psychology in New York to provide licensure by endorsement, in essence reciprocity for psychologists who are licensed in other states.[footnoteRef:68] While critics of this decision contend that practitioners from out of state may not understand the needs of New York’s diverse population, the state noted that this proposal would require out of state psychologists to have more experience than domestic psychologists, providing them more knowledge and experience to handle the different populations in New York.[footnoteRef:69] Notably, no guidance was provided about whether permanent changes would be made to rules about teletherapy. [68:  Deffenbaugh Ryan, et al., New Rule Paves the Way for Out-Of-State Psychologists to Practice in NY. Crain’s New York Business. (April 6, 2022) Available at https://www.crainsnewyork.com/health-pulse/hospital-association-joins-pushback-citys-pay-disclosure-law#:~:text=A%20trade%20association%20representing%20New,the%20City%20Council%20is%20considering.]  [69:  Id.] 

	Although teletherapy has become more accessible due to temporary orders, providers must still face the realities of providing treatment in New York. Current federal and state measures have suspended privacy and geographic requirements but absent discrete changes to the governing laws, the current landscape for teletherapy services is temporary at best, leaving many providers and patients in a precarious position. It is incumbent on the federal and state governments to provide more long term solutions, whether through revision to HIPAA or other privacy requirements, or changes to the state laws regarding teletherapy and cross border practice. Over the past three years, the demand for teletherapy has grown and it is incumbent on the City and State to ensure that providers are available to meet this demand.
d. State/Federal Legislation Relating to Mental Health
1. State Legislation

	On February 19, 2021, Assemblyman Phil Palmesano introduced A5540 a bill that would allow the state of New York to become a member of the Interstate Medical Licensure Compact.[footnoteRef:70] This would allow physicians to become licensed in multiple participating states, thereby increasing the number of mental health service providers that can provide counseling and care to New York patients. Additionally, the State is also considering a bill introduced by Senator Brad Holyman. If passed, S8422 would authorize the payment of medical assistance funds for long-term stays in large residential mental health institutions.[footnoteRef:71] This would allow for New Yorkers between the ages of 21 and 64 on Medicaid to use it to cover stays at a hospital, nursing facility, or other institution of more than 16 beds primarily engaged in mental health services.  [70:  Assembly Bill A5540, sponsored by Assemblyman Phil Palmsenao, available at: https://www.nysenate.gov/legislation/bills/2021/A5540 ]  [71:  Senate Bill S8422, sponsored by Senator Brad Holyman, available at: https://www.nysenate.gov/legislation/bills/2021/s8422 ] 

	The State has adopted a new rule that permits license applicants with doctoral degrees in psychology to qualify for New York’s education requirements for licensure.[footnoteRef:72] This waives the need for individual transcript reviews and will expedite the application process.[footnoteRef:73] While some critics have argued that out-of-state practitioners might not be equipped to understand the needs of New York’s diverse population, the state Department of Education stated the proposed minimum requirement of five years of practice “should provide a depth and breadth of knowledge and experience with different types of populations greater than that of less-experienced psychologists.”[footnoteRef:74] Comparatively, the current requirement for licensure of in-state psychologists is two years of supervised full-time work.[footnoteRef:75]  [72:  Supra note 67]  [73:  Id.]  [74:  Id.]  [75:  Office of the Professions, License Requirements, New York State Department of Education. Available at: http://www.op.nysed.gov/prof/psych/psychlic.htm ] 

2. Other jurisdictions
	Connecticut legislators are also working toward increasing access to mental health services for residents, particularly in relation to children and teens. Healthcare providers have seen a large increase in children seeking emergency psychiatric care over the course of the pandemic.[footnoteRef:76] According to the Connecticut Hospital Association, the number of children and teenagers waiting for inpatient psychiatric beds in emergency departments grew from 26 to 56 between February 1st and February 21st of this calendar year alone.[footnoteRef:77]  Senators have issued two major bills, the first[footnoteRef:78] focuses on expanding resources in schools while the second[footnoteRef:79] focuses on services across early childhood more broadly. Senate Bill 1 (S.B. 1) covers a range of priorities and would require that the state’s Department of Education survey boards of education across the state to obtain the following information: [76:  Jenna Carlesso and Adria Watson, “Three bills deal with children’s mental health. Here’s what they would do., The Connecticut Mirror, March 24, 2022. Available at: https://ctmirror.org/2022/03/24/three-bills-deal-with-childrens-mental-health-heres-what-they-would-do/   ]  [77:  Connecticut Hospital Association, Testimony of Connecticut Hospital Association submitted to the Public Health Committee, February 25, 2022. Available at: https://www.cga.ct.gov/2022/PHdata/Tmy/2022HB-05001-R000225-CONNECTICUT%20HOSPITAL%20ASSOCIATION-TMY.PDF ]  [78:  Connecticut General Assembly, Substitute for S.B. No.1, An Act Concerning Childhood Mental and Physical Health Services in Schools. Available at: https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?which_year=2022&selBillType=Bill&bill_num=sb1 ]  [79:  Connecticut General Assembly, Substitute for S.B. 2, An Act Expanding Preschool and Mental and Behavioral Services for Children. Available at: https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?which_year=2022&selBillType=Bill&bill_num=sb1 ] 

· How many social workers and school psychologists there are in each district
· Whether these employees work for one or multiple schools
· Which geographic area they cover
· How many students the social workers and psychologists have worked with over the course of the last five years
The bill would also create a grant program to help with the hiring and retention of social workers and psychologists in schools. Additionally, the bill would allow providers who prescribe medication to dispense naloxone to school officials and provide training on how to use it. Furthermore, the Department of Education would be granted the power to issue a “human services permit” to any applicant with a Bachelor’s degree in social work, psychology, sociology, or human services (or the equivalent thereof) as long as they have either four years of work experience or one year of experience and two years of specialized education in the subject. The permit will allow these workers to provide mental health services in schools, further increasing access. 
	Similar to pending New York State legislation, Connecticut’s House of Representatives is considering a bill[footnoteRef:80] that would allow license reciprocity for out-of-state mental health providers as a way to expand its mental healthcare workforce. If passed, the House bill would also do the following: [80:  Connecticut General Assembly, H.B. No. 5001, An Act Concerning Children’s Mental Health. Available at: https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&which_year=2022&bill_num=5001 ] 

· Establish a loan forgiveness program for qualifying employees in the mental health field that work with children and teens;
· Set up a grant program for hiring and retaining psychiatrists that specialize in child and adolescent psychology; and
· Set aside funds to increase the workforce in Intensive Outpatient and Partial Hospitalization programs.
III. Conclusion
At today’s hearing, the Committees look forward to hearing from the Administration, providers, community-based organizations, and advocates about the barriers and opportunities to advocate for city-state coordination in providing mental health resources to New Yorkers.
IV. Legislation
Int. No. 56 would require DOHMH to create the Nightlife Opioid Antagonist Program to help prevent opioid overdoses in nightlife establishments. The program would permit nightlife establishments in the City to request and retain up to 10 free doses of an opioid antagonist at a time, to keep on premises for administration to patrons, staff or individuals on the premises experiencing an opioid overdose. This bill would also require DOHMH to offer free resources and training to staff of participating nightlife establishments on the administration of opioid antagonists.
This bill would take effect 120 days after it became law.


Int. No. 56
 
By Council Members Ossé, Powers, Hanif, Hudson, Nurse, Salamanca, Cabán, Restler, Joseph, Farías, Gutiérrez, Schulman, Dinowitz, Louis, Moya, Williams, Krishnan, Bottcher, Stevens, Sanchez, Lee, Hanks, Menin, Narcisse, Won, Abreu, Velázquez, De La Rosa, Feliz, Rivera, Riley, Richardson Jordan, Gennaro, Brannan and Carr
 
A Local Law to amend the administrative code of the city of New York, in relation to establishing a nightlife opioid antagonist program
 
Be it enacted by the Council as follows:
 
Section 1. Title 17 of the administrative code of the city of New York is amended by adding a new chapter 21 to read as follows:
CHAPTER 21
NIGHTLIFE OPIOID ANTAGONIST PROGRAM
§ 17-2101 Definitions. As used in this chapter, the following terms have the following meanings:
Nightlife establishment. The term “nightlife establishment” has the same meaning as is ascribed to such term in section 20-d of the New York city charter.
Opioid antagonist. The term “opioid antagonist” means naloxone, narcan or any other medication approved by the New York state department of health and the federal food and drug administration that, when administered, negates or neutralizes in whole or in part the pharmacological effects of an opioid in the human body.
Participating establishment. The term “participating establishment” means a nightlife establishment operating in the city that has been approved for participation in the nightlife opioid antagonist program pursuant to this chapter.
§ 17-2102 Nightlife opioid antagonist program established. The commissioner shall coordinate with the director of the office of nightlife to establish a program whereby a nightlife establishment in the city may apply to receive an opioid antagonist, free of charge, to be administered to patrons, staff or individuals on premises of such establishment. Such program shall be operated in compliance with existing laws, rules and regulations relating to the distribution of an opioid antagonist. The department shall publish on its website a list of each participating establishment.
§ 17-2103 Eligibility; application. a. To be eligible to participate in the program created by this chapter, a nightlife establishment must be located in the city, and must agree to comply with the requirements of this chapter and the rules promulgated pursuant to this chapter.
b. A nightlife establishment applying to participate in the program shall submit an application by mail or online through the department’s website on a form promulgated by the commissioner.
§ 17-2104 Approval. Except as otherwise provided by law, the commissioner shall approve an application submitted pursuant to section 17-2103 if the application satisfies all of the requirements of this chapter. Where an application does not satisfy the requirements of this chapter, the commissioner shall notify the applicant in writing of the deficiencies in the application and deny the application without prejudice to reapply.
§ 17-2105 Fees. The commissioner shall not charge a fee to a participating establishment for receipt of an opioid antagonist or participation in the program.
§ 17-2106 Terms and conditions of participation. a. Each participating establishment is permitted to request to receive a maximum of 10 doses of an opioid antagonist at one time. After a report has been made to the department pursuant to subdivision b of this section, such establishment may apply to receive additional doses of an opioid antagonist up to the maximum of 10 such doses per establishment.
b. A participating establishment shall report to the department each time:
1. A dose of an opioid antagonist received pursuant to the program is used on a person experiencing an emergency; or
2. A dose of an opioid antagonist received pursuant to the program has been accidentally or improperly discharged, or may otherwise no longer be administered effectively.
c. An opioid antagonist received pursuant to the program shall only be used by a participating establishment at the location of such establishment in the city.
d. The commissioner shall promulgate rules that shall govern the use of opioid antagonists by participating establishments. Such rules shall include, but need not be limited to, best practices, standards and policies that participating establishments must meet in connection with:
1. The conduct of participating establishments;
2. The administration of an opioid antagonist;
3. Advertisement of the program, including the dangers of opioid use and the effects of the administration of an opioid antagonist;
4. The privacy of information for participating establishment staff and individuals who receive a dose of an opioid antagonist;
5. Communication between participating establishments and their patrons regarding the program;
6. Communication between the department and participating establishments; and
7. Any other best practices, standards or policies that the commissioner determines would further the purposes of this chapter.
e. A participating establishment shall comply with all applicable federal, state and local laws, rules and regulations, including the requirements of this chapter and the rules promulgated thereunder, and shall keep records of opioid antagonist administration on site and available for inspection upon request of an employee or agent of the department.
§ 17-2107 Suspension from program. a. Where a participating establishment violates any federal, state or local law, rule or regulation or the requirements of this chapter, the commissioner may suspend such establishment’s participation in the program, upon due notice and opportunity to be heard.
b. The commissioner may immediately suspend a participating establishment’s participation in the program without a prior hearing where the commissioner determines that such establishment’s continued participation poses a serious danger to public health, safety or welfare, provided that after such suspension an opportunity for hearing shall be provided on an expedited basis.
c. Suspension from the program under this section shall be in addition to any other penalties provided by applicable laws, rules or regulations.
d. A participating establishment may participate in the program after a suspension has been imposed pursuant to this section if such establishment has (i) cured all violations, (ii) demonstrated full compliance with all applicable federal, state and local laws, rules and regulations, and (iii) applied for reinstatement and such reinstatement has been granted by the commissioner.
e. Where a participating establishment has had its participation in the program suspended two times or more, and the participating establishment subsequently violates any applicable law, rule or regulation or the requirements of this chapter, the commissioner may suspend its participation in the program indefinitely.
§ 17-2108 Training. The department shall offer to staff of participating establishments resources and training on overdose prevention and administration of an opioid antagonist. Only staff who have received such training, or who have received training through a program approved pursuant to section 3309 of the public health law, may administer an opioid antagonist in the event of an emergency.
§ 17-2109 Disclaimer of liability. The city shall not be liable for any use or administration of an opioid antagonist by a participating establishment. The city does not warranty the completeness, accuracy, content or fitness for any particular purpose of any information made available by a participating establishment regarding the program, nor are any such warranties to be implied or inferred with respect to the information furnished therein. The city shall not be liable for any deficiencies in the completeness, accuracy, content or fitness for any particular purpose or use of information provided by any third party and made available by a participating establishment regarding the program.
§ 17-2110 Report. No later than March 1, 2023, and annually thereafter, the department shall submit a report to the mayor and the speaker of the council on the administration of opioid antagonists pursuant to the program. The report shall include, but need not be limited to, the following information for the previous calendar year:
1. The total number of doses of an opioid antagonist provided to participating establishments;
2. The total number of doses of an opioid antagonist received by each participating establishment;
3. The total number of times an opioid antagonist was administered by a participating establishment, disaggregated by establishment; and
4. The total number of times an opioid antagonist was improperly administered by a participating establishment, including the reasons for such improper administration, disaggregated by establishment.
§ 2. This local law takes effect 120 days after it becomes law.
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