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INTRODUCTION


On February 27, 2015, the Committee on Civil Service and Labor, chaired by Council Member I. Daneek Miller, and the Committee on Government Operations, chaired by Council Member Ben Kallos will hold a joint hearing entitled “Examining the Civil Service System Part II.” Invited to testify are Stacey Cumberbatch, the Commissioner of the Department of Citywide Administrative Services (“DCAS”), representatives from the New York City Central Labor Council and District Council 37, and other labor union representatives, as well as additional interested parties.

The Committees previously met on November 19, 2015 for “Oversight: Examining the Civil Service System Part I” (“Part I”). At that hearing the Committees heard testimony from Commissioner Cumberbatch and other representatives from DCAS, witnesses from the labor movement including Arthur Cheliotes, Chairman of Communications Workers of America Local 1180 and Executive Board Member of the New York City Central Labor Council, good government advocate Dick Dadey, Executive Director of Citizens Union, among others. 

The first hearing sought to address whether the DCAS Human Capital Division is receiving all the resources it requires to function efficiently and reviewed the history and revised plan for the New York City Civil Service System, which falls under Human Capital, to address the issue of provisional employees; a plan to address this issue was approved on October 22, 2008 (the “Provisionals Reduction Plan”), extended in 2013 and DCAS submitted a supplemental plan for approval by the State Civil Service Commission in October 2014. The length of time that it takes for eligible lists to be generated after a civil service exam, format and dissemination of data regarding provisionals, as well as the “1-in-3” rule regarding selection of civil servants off of civil service lists were also discussed in Part I. 

The Civil Service & Labor Committee has previously held hearings on the Provisional Reduction Plan. The first hearing was June 11, 2008, shortly after the proposed plan was released on March 28, 2008. The Committee received an update from DCAS representatives on its progress with implementing the plan at a hearing on June 15, 2010. The Committee received additional updates on March 16, 2012 and most recently on October 29, 2013, after the five-year plan should have been completed; however, the State enacted law giving the City an additional year.

Today’s hearing will follow up on points left open in Part I, including the potential to make machine readable and disclose past Quarterly Reports on Provisionals
 in machine readable data (including job titles) and publish such data on its website and the City’s Open Data Portal. The Committees have also requested from DCAS a headcount of current provisionally employed workforce, headcount of net numbers reduced since plan began, and total net headcount of replacements appointed into those positions. The Committees have also asked DCAS whether it can provide data regarding Civil Service exam results online. 
BACKGROUND
Provisional Employees


As detailed in the briefing paper for Part I, New York State Civil Service Law requires that vacancies in competitive Civil Service titles must be filled by either civil service examinations or provisional appointments. Under the New York State Constitution, competitive titles must be filled by competitive exams, which are used to create lists of eligible candidates for competitive civil service jobs.
 Lists are developed based on score. The lists expire after certain periods of time and on occasion do not have enough eligible candidates to fill existing vacancies.
 When there is a dearth of eligible candidates from the exam process, provisional employees may be appointed pursuant to Section 5.5.1 of the Personnel Rules and Regulations for the City of New York. These employees may serve for up to nine months, while a new civil service list is promulgated.
 However, many provisionals serve far in excess of nine months, in some cases decades. 
Provisional Reduction Plan

As also discussed in detail in the briefing paper for Part I, on March 28, 2008, the City released its proposed Provisional Reduction Plan (“the Plan”) to comply with State law, which the State Civil Service Commission approved on September 22, 2008 and DCAS accepted on October 22, 2008.
 According to the Plan, as of December 31, 2007, the City’s workforce under the jurisdiction of DCAS included 190,860 employees classified in competitive class titles.
 Of these competitive employees, 36,855 employees (19.31 percent) were provisional.
 To achieve substantial compliance under § 65(5)(b), the City therefore was required to reduce the number of provisional appointees serving in excess of authorized timeframes to fewer than 9,500 by 2013.
 

In Part I, Commissioner Cumberbatch explained DCAS’s progress with the Plan as such:
Over the last six years the City has dramatically reduced its provisional headcount from 37,997 to 22,954 as of October 31. The reduction was primarily achieved through the administration of 67 exams specifically targeted at reducing provisionals under the plan. DCAS not only tackled individual titles, but groups of titles in the same category. For example, in 2008, we had 4,353 provisionals in the titles of Principal Administrative Associate, Clerical Associate, and Clerical Aid. Today, the total number of provisionals in these clerical titles is five. We had similar successes with Social Services titles such as Child Protective Specialist, Eligibility Specialist and Opportunity Specialist. Provisionals in these titles have been reduced from 2,673 to zero.

***

With the impending expiration of the Provisional Reduction Plan in August 2014, the State Legislature approved a two-year extension to further reduce provisionals. In October 2014, we filed our proposed plan extension with the New York State Civil Service Commission, draft in a spirit of collaboration with various external stakeholders. The plan extension primarily addresses two areas: The administration of an additional 37 exams over the next two years, which increase our annual exam scheduled for 2015 to approximately 104 exams. The administration of the exams will provide an opportunity for approximately 7,000 provisional employees to earn permanent status. Possible reclassification of a number of other Civil Service titles affecting up to 1,600 provisional employees


As of the latest DCAS Quarterly report, released after Part I, the total number of provisionals had been further reduced by 1,485 from 22,939 (the amount in the previous report) to 21,454.
 The cover letter for the report also indicated that:

· The number of provisionals without a permanent title decreased by 1,369 and those with a permanent title decreased by 115;

· The decreases mainly came under the titles of Occupational Therapist (DOE), Physical Therapist, Railroad Stock Worker, Telephone Maintainer, Supervisor II (Social Services) and Procurement Analyst;

· During the last reporting period, 22 exams were conducted, including those for the titles: Occupational Therapist (DOE), Staff Analyst Trainee and Emergency Medical Specialist-Paramedic;
 and

· Finally, also during this time, 27 Civil Service lists were established and 232 certifications issued for 102 titles with provisionals serving.

As part of the two-year extension, according to the testimony in Part I of DCAS Deputy Commissioner for Human Capital Dawn Pinnock (who oversees the local Civil Service Commission), the plans to continue to reduce the number of provisionals also includes: 
[Targeting] titles with significant numbers of provisional appointees, titles for which current Civil Service lists were close to or at expiration, and titles for which the City has consistent hiring needs. Also, for the first time we used workforce data to identify recruitment and retention needs at the agency level by title.

In an effort to foster better communication with agencies, we shared the proposed examination schedule and solicited input. The final examination schedule reflects our commitment to meet the needs of the agencies while further reducing provisional appointments. In doing so, we are tackling exams that have not been administered in over 20 years, such as Education Officer and Bridge Repair or Riveter. Additional strategies include the use of selected certifications to assist agencies in reaching individuals with the specialized skills needed to perform work specific to their agency mission. Examples of skills that are selectively certified include: Licenses and certifications needed to perform certain jobs, and the ability to speak other languages fluently.


DCAS’s additional two-year plan’s goal is to reduce the provisionals workforce by an additional 8,600. DCAS acknowledged at the Part I hearing that reducing that number to 5 percent of the City’s workforce (which is what is required under New York Civil Service Law and the original 5-year plan) is not “realistic.”
 However, the plan extension approved by the state does not include the 5 percent goal.

“Brain Drain”

It has been reported by Crain’s New York that the reduction of provisionals is causing a “brain drain” in the City’s workforce.
 By way of example, the article stated that, “[t]he upheaval has already begun in some quarters: A city source said the Department of Design and Construction started letting employees go in August and September [2014], and a spokesman for the agency confirmed that 15 had lost their jobs last month.”
 The articled continued, stating:

But the real bloodletting will occur over the next two years. 

This week, Mayor Bill de Blasio’s administration will submit a plan to the state Civil Service Commission detailing how the city will slash thousands of “provisional” employees from its payroll. The city must replace most of them with “permanent” employees by the end of 2016. Some of these provisional workers—who, as their titles suggest, were supposed to be temporary—have been on the city payroll for years.

The state constitution dictates that governmental appointments be based on “merit and fitness,” and for many job classifications that is determined by scores on civil-service exams. In many cases, only the top three scorers are allowed to be interviewed for a position. 

The longstanding policy was designed to root out political patronage. But former Mayor Michael Bloomberg felt hamstrung by it because the exam scores reflect knowledge of  agency procedures and other arcane facts but not necessarily work experience, managerial skills, temperament and other qualities.

Until 2007, when the Long Beach
 decision required that the system change, “[t]he mayor therefore had his agencies circumvent the system by hiring ‘provisional’ employees. By 2007, nearly 37,000 were swelling the ranks of city government, occupying more than 19 percent of the ‘competitive’ city job titles that were supposed to be filled based on exam scores.
 After Long Beach, the Bloomberg Administration was required to develop the Plan.

Data Format and Int. 664
In Part I, DCAS was asked about the format for the data provided in the Quarterly Report on Provisionals, which is currently transmitted as a PDF file, and placement of such data on the DCAS’s website and the City’s Open Data Portal. The DCAS Commissioner responded that: 
We certainly will look at what is possible to make available on a public platform. And obviously, we'll do that with advice and Counsel from the Law Department because you are dealing with people-- to the extent you can provide aggregate data is one thing, but to the extent that people can then manipulate the data and find out individual identity there are some privacy issues. So, you know, we want to be thoughtful on it. We want to make data available, but we also want to protect the integrity of individual City employees who might not want the public to know that this particular person or individual can be identified. There are some personal privacy issues connected with this, but we're looking at it.

As a follow up to this, Chairs Miller and Kallos, along with Council Members Gibson and Richards have introduced a bill, Introduction 664, “A Local Law to amend the New York city charter in relation to using a machine readable format for the department of citywide administrative services’ quarterly provisional employee report.” This bill will also be heard at today’s hearing.
CONCLUSION


Today’s hearing will continue to examine whether the Human Capital division of DCAS is receiving all the resources necessary to administer its various functions, particularly on the Civil Service Commission’s Provisionals Reduction Plan, including the new version submitted by DCAS to the State in October of last year. DCAS has taken significant steps toward reducing the number of provisionals since the initial formulation of the Provisional Reduction Plan (from 36,855 in 2007 to 21,454 as of November 30, 2014). However, even with DCAS’s new plan, it has acknowledged that the original goal of reaching only 9,500 provisional employees (or 5 percent of the City’s civil servants) in two years, is no longer considered a realistic possibility.
� As discussed in detail in the briefing paper for Part I at 14, pursuant to the New York City Charter § 814(e), DCAS is required to submit quarterly reports regarding its Provisionals Reduction Plan to the Mayor, Council, Civil Service Commission and Equal Employment Practices Commission.  These reports specify, by agency and by title, including temporary titles:


1.	The number of provisional employees at the end of the second month of the quarter;


2.	The length of time such provisional employees have served in their positions; and


3.	The actions taken by the City to reduce the number of such provisional employees and the length of their service in such positions.


� DCAS Provisional Reduction Plan, Commissioner Martha K. Hirst, March 28, 2008.


� Id. 


� Id. 


�Letter from DCAS to the State Civil Service Commissions, October 22, 2008, as cited in a letter from the State Civil Service Commission to DCAS, March 11, 2009.


� DCASPRP.


� Id. 


� Id. 


� Testimony of DCAS Comm. Stacey Cumberbatch to the Civil Service & Labor and Government Operations Committees, Nov. 19, 2015 at 17 et seq.


� Memorandum from DCAS Commissioner Stacey Cumberbatch to Hon. Melissa Mark-Viverito, December 31, 2014.


� Id.


� Id.


� Id.


� Id.


� Id.


� Testimony of DCAS Dep. Comm. Dawn Pinnock to the Civil Service & Labor and Government Operations Committees, Nov. 19, 2015 at 18 et seq. 


� Id. at 28-30.


� Testimony of DCAS General Counsel Suzanne Lynn to the Civil Service & Labor and Government Operations Committees, Nov. 19, 2015 at 57-58.


� Chris Bragg, “Brain drain looms for de Blasio: Layoffs for city workers have begun and could run into the thousands,” Oct 5, 2014, available at: � HYPERLINK "http://www.crainsnewyork.com/article/20141005/POLITICS/141009915/brain-drain-looms-for-de-blasio" �http://www.crainsnewyork.com/article/20141005/POLITICS/141009915/brain-drain-looms-for-de-blasio� “(Brain drain looms for de Blasio). 


� Id.


� In the Matter of Long Beach v. Civil Service Employees, 835 N.Y.S.2d 538 (2007), discussed at length in the briefing paper for Part I at 5, et seq. 


� Brain drain looms for de Blasio.


� See Briefing Paper for Part I at 5 et seq.
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