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I. INTRODUCTION 
On October 26, 2017 the Committee on Contracts, chaired by Council Member Helen Rosenthal, will vote on Proposed Introduction Number 1379-A (Proposed Int. No. 1379-A), a local law to amend the administrative code of the city of New York, in relation to prohibiting discrimination in public contracting. Proposed Int. 1379-A was previously heard by the Committee on April 21, 2017. At that hearing the Committee received testimony from the Mayor’s Office of Contract Services (MOCS), advocates, and interested members of the public. 

II. BACKGROUND
New York City is home to the largest and most diverse population of businesses in the United States, including a significant number owned by minorities and women. According to the U.S. Small Business Administration, there has been a 31.9% increase in minority business ownership in New York State in recent years,
 and much of this has been driven by businesses in New York City. Despite the large presence of minority and women-owned businesses in the City, these businesses have traditionally struggled with participation in City contracting. 
In 2005, the City Council passed Local Law 129 of 2005, which re-established the City’s Minority and Women-owned Business Enterprise (“M/WBE”) program.
 The M/WBE program was designed to “address the impact of discrimination on the city's procurement process, and to promote the public interest in avoiding fraud and favoritism in the procurement process, increasing competition for city business, and lowering contract costs.”
 Local Law 129 set aspirational goals for City agencies to increase their contracting with MWBEs. These goals set target percentages for certain types of contracts
, but initially, the law only applied to contracts valued at $1 million or less. Significantly, Local Law 129 created an M/WBE certification program, which provides greater access to information about contracting opportunities through classes, networking events, targeted solicitations, and includes an online directory for certified businesses within the City that promotes M/WBE businesses to purchasers.
 

After the program’s creation, certified M/WBE firms won more than three billion dollars in City contracts by 2012.
 Notwithstanding the successes of the M/WBE program under Local Law 129, amendments were made to strengthen the program. In 2013, the Council enacted, and Mayor Bloomberg signed into law, Local Law 1.
 Local Law 1 made a number of significant changes to the city’s M/WBE program, including: (i) removing the requirement that M/WBE goals only apply to contracts valued at one million dollars or less; (ii) the creation of “M/WBE stat,” an accountability program that requires agency M/WBE officers to convene quarterly to discuss progress with reaching M/WBE goals; (iii) requiring M/WBE reports from MOCS on a quarterly basis instead of semi-annually (as was required under Local Law 129 of 2005); and (iv) overall, improving and increasing education and outreach regarding the MWBE program and city contracting.

Despite the legal challenges the City has faced with increasing M/WBE procurement
, in partnership with the Council, the City has worked in many ways to better the procurement process to ensure its fairness and to provide resources to assist M/WBE firms. In Fiscal Year 2016 (“FY 2016”) the City achieved a combined prime and subcontract M/WBE utilization rate of 14% amongst contracts subject to Local Law 1, and increase from 8% in FY15.
 FY16 was the highest combined utilization under the City’s M/WBE Program.
 M/WBEs were awarded 13% ($609.3 million) of prime contracts in FY16 and 31% ($118.9 million) of subcontracts to which the program applies.
 
III. ANTI-DISCRIMINATION LAWS 

Title 8 of the Administrative Code of the City of New York, also known as the New York City Human Rights Law, prohibits discrimination in many areas based on a number of protected classes.
 Classes protected under the Human Rights Law include age, alienage or citizenship, color, disability, gender, gender identity, marital/partnership status, national origin, pregnancy, race, religion/creed, and sexual orientation.
 The areas of which the NYC Human Rights Law protects against discrimination include employment, housing, public accommodations, retaliations, harassment, and bias-based profiling by law enforcement.

In 2016, the Office of New York City Comptroller Scott M. Stringer conducted a review of anti-discrimination laws and found limitations in both New York State and City Human Rights Laws.
 According to the Comptroller’s Office, while the New York State Human Rights Law and the New York City Human Rights law protect minorities, women, and LGBTQ New Yorkers from discriminatory business practices, they do not explicitly apply to government procurement.
 In response to these findings, Comptroller Stringer, State Senator Brad Hoylman, Assemblymember Rodneyse Bichotte, Council Members Ritchie Torres and Robert Cornegy, and the City Council’s Black, Latino, and Asian Caucus announced the introduction of legislation to amend both State and City laws to include sections explicitly prohibiting discrimination in government procurement.

Proposed Int. No. 1379-A explicitly prohibits discrimination in public contracting, further extending anti-discrimination rules to protected classes of business owners. 

IV. PROPOSED INT. NO. 1379-A
Section 1 of Proposed Int. No. 1379 would make it unlawful for any city agency to deny any person a contract because of their actual or perceived race, creed, color, national origin, age, gender, disability, sexual orientation, alienage, or citizenship status.

Section 1 also directs a bidder or proposer who believes that they have been discriminated against by a city agency to protest such agency’s determination pursuant to the rules of the procurement policy board.

Section 2 of Proposed Int. No. 1379-A states that the law takes effect immediately.
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Proposed Int. No. 1379-A
By Council Members Torres (at the request of the Comptroller), Cornegy, Rosenthal, Crowley, Mendez, Johnson, Richards and Rodriguez
..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting discrimination in public contracting
..Body

 

Be it enacted by the Council as follows:
Section 1. Chapter 1 of title 6 of the administrative code of the city of New York is amended to add a new section 6-129.1 to read as follows:
§ 6-129.1 Nondiscrimination in public contracting. a. For purposes of this section, the term “contract” means  any  agreement,  purchase  order  or  other instrument whereby the city is committed to expend or does expend funds in return for goods,  services or construction.
b. It is unlawful for an agency to deny a contract because of the actual or perceived race, creed, color, national origin, age, gender, disability, sexual orientation or alienage or citizenship status of the owners of the bidder or proposer.
c. This section does not prohibit any agency from giving preference in the award of a contract to bidders or proposers owned by persons protected by the provisions of this section, when such preference is required or permitted by any law or regulation of the United States, the state of New York or the city of New York.

d. A bidder or proposer who believes that a violation of the requirements of this section has occurred may protest an agency determination pursuant to the rules of the procurement policy board.
§ 2. This local law takes effect immediately.  
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