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          2                 CHAIRPERSON CLARKE: Good morning, and

          3  welcome to the hearing on the Fire and Criminal

          4  Justice Services Committee.

          5                 Today the Committee will examine

          6  Proposed Resolution 746-A, which calls upon the

          7  Governor and State Legislature to increase the rate

          8  of compensation paid to assigned counsel.

          9                 This resolution differs from the

         10  resolution that I initially introduced in that it

         11  calls generally for an increase in the rate of

         12  compensation, rather than supporting a particular

         13  amount of compensation.

         14                 Assigned counsel represent defendants

         15  in homicides, and often children and juvenile

         16  delinquency in child protective cases.

         17                 They also represent adults in Family

         18  Court proceedings, such as adoption, foster care,

         19  paternity, allegations of abuse and neglect, and

         20  allegations of domestic violence.

         21                 Victims of domestic violence are

         22  within this category of persons who have a right of

         23  representation by assigned counsel.

         24                 One of the questions I often

         25  encounter when I speak to people about this issue,
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          2  is why should the City Council care how much a bunch

          3  of lawyers are being paid?  The answer is that

          4  assigned counsel are paid so little money that few

          5  are willing to take the job, and those that do have

          6  far more cases than they can properly handle.

          7                 Compensation rates are so low, that

          8  they barely even cover overhead costs.  Assigned

          9  counsels lose money, while performing out of court

         10  work, and therefore do not perform all the necessary

         11  preparatory work to adequately represent their

         12  clients.  In fact, the Governor and Legislature have

         13  not changed the rate of compensation paid to

         14  assigned counsel in 17 years, although, the cost of

         15  living has risen 70 percent during this period.  The

         16  results according to Judge Judith Kaye, the Chief

         17  Judge of New York State, is, I quote, "a

         18  catastrophe".  The problem has reached such a state

         19  of crisis, that both a state and federal court have

         20  order that assigned counsel rates be increase,

         21  although these rates remain unchanged pending

         22  appeals of these cases.

         23                 Just two weeks ago, I visited the

         24  Brooklyn Family Court, and heard from Judges

         25  including the Chief Administrator Judge for the City
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          2  Family Court,  about how they are so short of

          3  assigned counsel, that sometimes Judges have to

          4  wonder the halls of the courthouse looking for

          5  lawyers so that crucial proceedings are not delayed.

          6    To give you some sense of this problem I would

          7  like to quote from the finding of the Senior

          8  District Court Judge Jack Weinstein, in his 2002

          9  Nicholas v. Williams, where he ordered an increase

         10  in assigned counsel compensation, "the record proves

         11  that representation of counsel of abused mothers is

         12  largely a sham.  The 18- b attorney system, as now

         13  organize and finance holds out the promise to an

         14  abused mother that she will be properly represented

         15  by a competent attorney when she seeks to retain or

         16  obtain the return of her children illegally seized

         17  by ACS.  It then cruelly supplies her attorneys who

         18  can not and do not properly represent her.  They do

         19  not investigate, they do not consult with their

         20  clients, they are not available for consultation.

         21  Their very existence delays hearing,  and proper

         22  prompt resolutions of cases in family court.

         23  Resulting in unnecessary separation of mothers, and

         24  children, and an unnecessary prolonging those

         25  separations,  The results is a practice of in policy
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          2  of the State and City of New York, violating the

          3  substantive and procedural constitutional rights of

          4  many abused  mothers and their children."

          5                 The State Assembly through the

          6  tireless efforts of Assembly Woman Helene (phonetic)

          7  Weinstein, has fought for years to increase these

          8  rates, with strong backing from New York City, the

          9  Judiciary, the District Attorneys, Bar Associations

         10  and Legal Defender Organizations.  This year the

         11  Governor has finally put forward a proposal to

         12  increase assigned counsel rates.

         13                 The resolutions the committee is

         14  considering today, urges the Governor and

         15  Legislature to do what justice requires, increase

         16  compensation for assigned counsel.

         17                 I would like to let everyone know I

         18  am joined here by my colleague Council Member Hiram

         19  Monserrate of Queens, my counsel to the Committee,

         20  Mr. Russ Unger, and Tara Martin my legislature

         21  director.  I am expecting that the other members of

         22  the Committee will be joining as time moves forward.

         23                 Before we get into giving testimony,

         24  I just like to a read into the record a letter sent

         25  to Speaker Miller, from Chief Administrator Judge
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          2  Jonathan Lipman, and it reads:

          3                  "Dear Speaker Miller,

          4                 Thank you for your office invitation

          5  to testify at the Committee of Fire and Criminal

          6  Justice Services, April 11th, 2003, hearing on

          7  assigned counsel rates.

          8                 Although I am unable to testify at

          9  the hearing, I want to take this opportunity to

         10  reemphasize, the support of the New York State

         11  unified court system for a statutory increase in

         12  assigned counsel rates.  As everyone knows the

         13  current assigned counsel rates are $40 an hour for

         14  in court work and $25 an hour for out of court work,

         15  last increased 17 years ago, the rates are so low

         16  that they fail to cover even basic office expenses

         17  for many lawyers. Not surprisingly, this has

         18  resulted in drastically depletion of the assigned

         19  council panels, with only a fraction of the number

         20  of lawyers now willing to take these assignments as

         21  compared to a decade ago.

         22                 The dwindling supply of legal

         23  services is causing an enormous disruption in the

         24  courts, particularly in New York City, where

         25  criminal cases are regularly delayed, attorneys are
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          2  routinely unavailable to staff the family courts

          3  intake parts, and lawyers are chronically absent,

          4  late and unprepared.  These crisis conditions in

          5  turn have been gendered (phonetic) increase expense

          6  to the City with high assigned counsel correctional

          7  and social service cost to name a few.

          8                 For all these reason a statutory

          9  increase in assigned counsel rates is a critical

         10  priority for the entire New York City justice

         11  system.   We are optimistic that the legislature

         12  will act this session, and we appreciate that the

         13  City Council support for this vitally important

         14  initiative."

         15                 We also been joined by my colleague

         16  Mr. Tony Avella from Queens, and as well Ms. Helen

         17  Sears, I am going through senior moments now, Helen

         18  Sears of Queens, and I see that we have been joined

         19  by our Criminal Justice Coordinator, he is here.  It

         20  is a pleasure to see you Mr. Coordinator, John

         21  Feinblatt, and will call you will call you at time.

         22                 I would like to express my gratitude

         23  to you and your office for being here to give your

         24  testimony.   We know that is not normally the

         25  practice to comment on resolutions.  But we know
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          2  that your office has a unique insight into criminal

          3  justice matters.  So we are very appreciative of you

          4  coming, and I understand that you had to jockey the

          5  traffic as well, having so many meeting as well this

          6  morning.

          7                 MR. FEINBLATT:  The traffic from

          8  Riker's Island to here was not perfect I would say,

          9  so thank you for accommodating me and, we are

         10  delighted to be here Chairperson Clarke and, members

         11  of the committee for Fire and Criminal Justice.

         12                 The 18- b rates are clearly and

         13  important matter and therefor it is important that

         14  we join you today,

         15                 My name is John Feinblatt and as you

         16  know I am the Criminal Justice Coordinator for the

         17  City of New York and, over the past year I have

         18  testified before you on the issue of indigent

         19  defense in New York City.  As we have said to you

         20  before, and we will say to you now again, there is

         21  absolutely no question that a healthy Criminal

         22  Justice System requires a strong Defense Bar, just

         23  as it requires a strong prosecution, there is no

         24  question about that.

         25                 In the past year, the Bloomberg
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          2  Administration has made stride in improving the

          3  quality of representation for indigent defendants.

          4  I think when we first met we told you we would

          5  tackle the problem of the City's inefficient

          6  spending and over- reliance on 18- b attorneys, I

          7  think that in fact that was our first conversation

          8  we ever had, and I am proud to say that the

          9  Bloomberg Administration has tackled that problem in

         10  many respects.  In the fall,  we signed a new

         11  contract with the Legal Aid Society, changing and

         12  improving the way that New York City provides

         13  indigent defense in Criminal Court.  That new

         14  contact, which was signed in the fall, has expanded

         15  Legal Aid's market share, it is introduced

         16  unprecedented accountability, that never exited

         17  before in that contract between the Legal Aid

         18  Society and the City, and at the same time, it has

         19  been proven to be cost- effective.

         20                 Still, 18- b attorneys play an

         21  important role in representing indigent defendants

         22  in the Criminal and Family Courts. And we support

         23  and increase in pay for these lawyers.  It is plain

         24  and could not be plainer, that the current rates

         25  paid to 18- b attorneys are insufficient.  After
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          2  all, those current rates of $40 an hour for in court

          3  work, and $24 an hour for out of court work were set

          4  in 1986, a full, although hard to believe 17 years

          5  ago.

          6  Governor Pataki, as you know, has introduced a bill

          7  in the Legislature calling for a rate increase of

          8  $60 for misdemeanor work, and $75 for all other

          9  work.  This bill furthermore eliminates the

         10  distinction between in court work and out of court

         11  work. For several years, Chief Judge Judith Kaye has

         12  studied this problem extensively and advocated this

         13  $75/60 rate as scheme as well.  In the past, we have

         14  supported her findings on this topic, and her

         15  proposal, and we continue to support that rate

         16  scheme

         17                 However, although the City's new

         18  contract with Legal Aid has reduced the number of

         19  case handled by 18- b attorneys, paying these

         20  attorneys under this new rate scheme will cost a

         21  considerable, I underscore considerable, amount of

         22  money.  Up until this time the entire cost has been

         23  an unfunded mandate from the State, costing the City

         24  over $40 million annually.  We must make sure that

         25  any increase in cost mandated by the State is fully,
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          2  totally, and completely funded by the State.  New

          3  York City simply does not have the resources to go

          4  it alone.  As we all know, the City if facing a

          5  multi- billion dollar budge deficit.  Our task is to

          6  continue to provide service while reducing expenses

          7  wherever possible.  Elimination of legal

          8  representation to indigent defendants in never,

          9  absolutely never an option, but we must, we have the

         10  obligation to make sure that we are getting the best

         11  return on the money we spend in this area.  We must

         12  evaluate every cost carefully.

         13                 In Fiscal Year 2002, the City spent

         14  $43.5 million on 18- b expenses, which includes

         15  Criminal Court cases and representation of adults in

         16  Family Court.  If the rates are increased according

         17  to the proposal by the Governor, and the Chief

         18  Judge, $75/60 schedule, the Office of Management and

         19  Budget projects that the City's 18- b expenditures

         20  would be roughly $94.7 million in Fiscal Year 2005,

         21  an increase of $51.2 million, or let me say it in a

         22  way that is flabbergasting a full 118 percent.  This

         23  is money that the City simply does not have.

         24                 Unfortunately, the Governor's

         25  proposal does not come close to fully covering the
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          2  increase, and New York City will be clearly be short

          3  changed unless this proposal is changed.   This is

          4  true for two reasons:

          5                 First, the bill appropriates only

          6  $64.5 million to cover the increase state- wide, not

          7  talking about the City, just the entire State.

          8  Moreover, this amount gets reduced significantly

          9  before even one penny gets distributed to local

         10  jurisdictions. Twenty- four and a half million

         11  dollars comes right off the top in order to fund law

         12  guardians, that is, lawyers who represent children

         13  in Family Court cases.  And while it is

         14  extraordinary important to fund those law guardians.

         15    It is also quite interesting to note while paying

         16  those lawyers is a clear state obligation, under the

         17  Governor's proposal that cost is entirely funded

         18  under his proposal.

         19                 So that leaves, doing a simple

         20  arithmetic only $40 million to be distributed to

         21  local jurisdictions like New York City.  As I

         22  mentioned earlier, New York City's costs alone will

         23  go up by roughly $51 million with these new rates.

         24  So I don't need to tell you, and we don't need a

         25  mathematician to tell us that that allocation of
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          2  dollars to the localities, specifically to New York

          3  will not cover our cost.

          4                 A second problem with the Governor's

          5  current proposal is it that the remaining $40

          6  million that he proposes to allocate to the

          7  jurisdictions is based upon a formula that, we think

          8  is absolutely is unfair to the City.  The debate

          9  over what formula to use continues in Albany, some

         10  advocate a formula based on a jurisdiction's share

         11  of overall cases, while others support looking at a

         12  jurisdiction's overall expenditures.  Since some

         13  cases are far more complicated and time- consuming

         14  than others, looking at the percentage of

         15  expenditures is a far more accurate way to assess

         16  how much work is being done by the 18- b attorneys

         17  in each jurisdiction.

         18                 New York City 18- b attorneys account

         19  for a full true two- thirds expenditures on 18- b

         20  fees.  So it stands to reason that New York City

         21  should receive, at an absolute minimum two- thirds

         22  of the money that the Governor is allocating for

         23  additional 18- b cost. The expenditure formula is

         24  clearly the fair way to go.  Under the other

         25  formula, New York City would only receive half of
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          2  the State's fund.

          3                 In conclusion, we absolutely support

          4  an increase of 18- b rates to $75/60 scheme. But it

          5  absolutely must be accompanied by adequate

          6  reimbursement from Albany.  The Governor and the

          7  Legislature must allocate sufficient funding to

          8  cover all of the costs of any increase, and the

          9  formula chosen to distribute the money must

         10  recognize New York City's costs appropriately.

         11                 I am delighted I was able to join you

         12  today, I am glad to be here to testify on this

         13  important subject.

         14                 CHAIRPERSON CLARKE:  Thank you very

         15  much Coordinator Feinblatt.

         16                 I like to acknowledge that we have

         17  been joined by two more the members of this

         18  Committee, Mr. James Sanders Jr. Of Queens, and Mr.

         19  David Yassky, our newest member from Brooklyn.  And

         20  I like to also just congratulate you, I understand

         21  that there is a new Feinblatt.

         22                 MR. FEINBLATT:  Yes, there is, - -

         23                 CHAIRPERSON CLARKE:  On the planet.

         24                 MR. FEINBLATT: - -  thank you very

         25  much, that is why I missed a few weeks ago.

                                                            16

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2                 CHAIRPERSON CLARKE:  Well

          3  congratulations to you and your family.

          4                 MR. FEINBLATT:  Thank you a twenty-

          5  five- day old Feinblatt.

          6                 CHAIRPERSON CLARKE:  Wow, isn't life

          7  great.

          8                 I just want to ask a couple of

          9  questions.

         10                 MR. FEINBLATT:  Sure.

         11                 CHAIRPERSON CLARKE:  What do you

         12  think the prospects are of assigned counsel rates

         13  being increased this year by the State Legislature?

         14  Do you have a sense, do you have a feeling of, I

         15  mean, we are also - -

         16                 MR. FEINBLATT:  I would like to be

         17  optimistic, but I spent years in being optimistic

         18  about this, and so I think this year I am not going

         19  to predict.

         20                 CHAIRPERSON CLARKE:  Okay, okay.  How

         21  important do you think it is that the rates of

         22  compensation be indexed to inflation, or that there

         23  be some other mechanism to insure they are increased

         24  periodically?

         25                 MR. FEINBLATT:  Well I think that one

                                                            17

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  of the best gages of this is looking around the

          3  country, at what other jurisdictions are allocating

          4  for these funds.  I think that the proposal of 7560,

          5  which you support, and the Chief Judge support which

          6  the Governor support, and we support is probably in

          7  line with what it takes to provide this service.

          8  And so I think that is probably the appropriate.

          9  Let's get one increase under our belts- -

         10                 CHAIRPERSON CLARKE:  Right.

         11                 MR. FEINBLATT: - -  before we start

         12  creating formulas.

         13                 CHAIRPERSON CLARKE:  The concern is

         14  that is took us 17 years and counting, really

         15  address this issue.  We are talking about almost two

         16  decades now and, we do not want to be in a position

         17  going forward where perhaps that consideration is

         18  not put in, and then another 17 years later we are

         19  looking at, - -

         20                 MR. FEINBLATT:  Well I am a believer

         21  of not counting your chickens before they hatch.

         22                 CHAIRPERSON CLARKE: - -  Well you

         23  know being prepared perhaps something can could be

         24  put into the legislation be as obviously there needs

         25  to be some modification just based on your
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          2  discussion, and our observation about reimbursement

          3  from the State, that could to a certain degree

          4  provide some assurances that we are looking at that.

          5    What is the administration's proposal on the State

          6  and Federal suits regarding assigned counsel?

          7                 MR. FEINBLATT:  Well clearly we thing

          8  that this is a matter for the Legislature and, I

          9  think so does the Chief Judge of the State think it

         10  is a matter of the Legislature, and it's not really

         11  something that should be decided by the courts.

         12                 CHAIRPERSON CLARKE:  Okay It what is

         13  the administration is preparing for possible

         14  increase in compensation for assigned counsel, that

         15  may arise from either the legislative action or

         16  because of the suits working there way through the

         17  State and Federal Courts?

         18                 MR. FEINBLATT:  Well I think that the

         19  major thing is that we are doing is really working

         20  the allocation plan.  I told you I was not going to

         21  be optimistic, but you know inside, that something

         22  will happen here.  I think that we are in

         23  conversations quite frequently as frequently as late

         24  Friday afternoon about looking at the allocation.  I

         25  think that there are some quarters in Albany that
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          2  believe this should not continue as an unfunded

          3  mandate, and I think that is were are energies are

          4  directed at the moment.

          5                 CHAIRPERSON CLARKE:  What steps have

          6  you take in creating an institutional provider for

          7  the Family Court?

          8                 MR. FEINBLATT:  Well as you know when

          9  we first, looked at this issue, I said to you that

         10  the first thing we where going to do was look at the

         11  Criminal Court issue.  I do not believe we can bite

         12  off everything at once, we have, I think, largely

         13  taken care of that issue in a way that is

         14  satisfactory to most parties. I think now we are

         15  looking closely at Family Court, and again using

         16  much of the same reasoning that it would be

         17  inappropriate to have such over reliance of 18- b in

         18  the representation of adults and Family Court in

         19  abuse and neglect cases, So it is where we are

         20  turning our attention now that we have able to

         21  complete our work on the Criminal Court side.

         22                 CHAIRPERSON CLARKE:  Okay.  Having

         23  just visited the Family Court I know that they are

         24  really overwhelmed in the ability for us to provide

         25  adequate representation really begins to address
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          2  other fiscal problems because you know delays in

          3  these cases, the cost, foster care, everything

          4  skyrockets, as you well know this. So making that a

          5  focal point I think can be very helpful in these

          6  times, these really hard fiscal times.

          7                 As I mentioned in my opening

          8  statement a couple of weeks ago I visited with the

          9  Brooklyn Family Court, and met Judge Laurea

         10  (phonetic) the Chief Administrative Judge of the

         11  City Family Courts.  I raised the issue whether

         12  private firms could help fill the void in Family

         13  Court through pro bono work, and the Judge explained

         14  that he and others tried or years but have not been

         15  able to secure the help of private firms.  Now I

         16  know that many firms in the City do a significant

         17  amount of pro bono work, including helping with the

         18  fall out from 9/11.

         19                 Can you think of any way that we can

         20  get private firms interested in helping out in the

         21  City's Family Courts?

         22                 MR. FEINBLATT:  Well I think that one

         23  of the things the court system, and I would help the

         24  Judge Laurea would address is has to be done before

         25  you attract private firms is to get times specific
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          2  calendaring (sic).  I think that is going to be

          3  difficult to attract firms to come into Family Court

          4  if they think that there going to have to wait all

          5  day long for their cases to be call.  If the Courts

          6  could improve their calendaring (sic) system, and

          7  you could have time specific calendaring (sic) for

          8  cases I think you could be far more attractive to

          9  private firms.

         10                 CHAIRPERSON CLARKE:  Thank you.  Do

         11  any of my colleagues have questions?  Council Member

         12  Sears.

         13                 MR. FEINBLATT:  Hi.

         14                 COUNCIL MEMBER SEARS: Good morning.

         15  How are you? Good to see you.

         16                 MR. FEINBLATT:  Nice to see you.

         17                 COUNCIL MEMBER SEARS:  Fine,

         18  Congratulations

         19                 MR. FEINBLATT:  Thank you.

         20                 COUNCIL MEMBER SEARS:  Just a

         21  question, for clarity, obviously there is a decline

         22  in the number of cases the quality and the quantity.

         23    What happens, do people go without representation?

         24                 MR. FEINBLATT:  No.

         25                 COUNCIL MEMBER SEARS:  So how is - -
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          2                 MR. FEINBLATT:  No, people do not go

          3   --

          4                 COUNCIL MEMBER SEARS:  So how is that

          5  void filled?

          6                 MR. FEINBLATT:  No, people do not go

          7  without representation.  I think that were the

          8  crisis is probably the worst is really in Family

          9  Court.  I don't think that is actually a crisis in

         10  the same proportions at all in Criminal Court.  I

         11  think that sometimes cases unfortunately would get

         12  adjourned when they short 18- b counsel and that

         13  happens from time to time.

         14                 COUNCIL MEMBER SEARS:  Who carries

         15  the load? Obviously, we have lost attorneys.

         16                 MR. FEINBLATT:  Well in Criminal

         17  Court - -

         18                 COUNCIL MEMBER SEARS:  So I am, so

         19  how if there is such a gap between the numbers and

         20  cases.  How do they get - -

         21                 MR. FEINBLATT:   Well first of all

         22  lets be clear this is not an issue really in

         23  Criminal Court.  In fact as a result of the Legal

         24  Aid contract really 18- b are representing only

         25  about 14 percent of the cases in Criminal Court.
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          2  And for the most part that is being well fulfilled

          3  by a combination of Legal Aid 18- b and other

          4  defender organizations.  I think that in Family

          5  Court there are occasions, and Judge Laurea would

          6  probably, the Chairman, be able to speak to this

          7  articulately and accurately than I, that 18- b

          8  shortages cause them to adjourn a case so that they

          9  can get an attorney, to represent a parent in abuse

         10  and neglect.  Let's be clear that is where the major

         11  use of 18- b attorneys occurs in Family Court, and

         12  that is where the shortage is.  I think that what

         13  the Chairman was alluding to when she said there was

         14  a connection to Foster Care costs, because of course

         15  the longer the case pends, more likely you might

         16  have a spike in Foster Care cost, and it something

         17  it is worth examining very closely.

         18                 COUNCIL MEMBER SEARS:  All right,

         19  thank you.

         20                 MR. FEINBLATT:  But usually an

         21  adjournment is how it is handled.  People are being

         22  represented.

         23                 COUNCIL MEMBER SEARS:  That is how we

         24  get our backlog, I guess.  All right, thank you.

         25  Thank you, Madam Chair.
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          2                 CHAIRPERSON CLARKE:  Any other

          3  questions from my colleagues?  Well than we would

          4  like to thank you, Mr. Coordinator, for being here,

          5  and putting your views on the record for this

          6  resolution.  And we like to thank the administration

          7  for really examining this issue, and being a leader

          8  in the City to help us bring in the dollars, we need

          9  to have a healthy Criminal Justice System.  Thank

         10  you very much.

         11                 MR. FEINBLATT:  Thank you very good

         12  to see you.

         13                 CHAIRPERSON CLARKE:   We will now

         14  have testimony from Members of the Bar with respect

         15  to this resolution.  I would like to call Mr. Marvin

         16  Schechter of the New York State Associations of

         17  Criminal Defense Lawyers, and Mr. Michael Miller

         18  president of the New York County Lawyers

         19  Association.

         20                 MR. SCHECHTER:  First of all thank

         21  you very, very much, for this opportunity to address

         22  the City Council.  It is always a great privilege

         23  for any citizen of the City to come before this

         24  august body.  I have prepared remarks which have

         25  been pasted out to you, and I thought that I would
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          2  better spend my time in some extemporaneous remarks,

          3  which address not only some of the issues you raised

          4  in a series of questions to Mr. Feinblatt, but,

          5  which is a concern to us in the Bar.

          6                 The entire 18- b issues has now

          7  devolved unfortunately into a question of, what

          8  should the rate be?  That seems to be the center and

          9  focus of attention.  It is therefor, gratifying to

         10  see the resolution that we are debating here today

         11  746, which went on to address the far greater issues

         12  of caps, indexing, and as I should address in a few

         13  moments the things that are not in there that we

         14  should like you to introduce.

         15                 The rate should be forthwith

         16  immediately $90 per hour in and out of court.  The

         17  rate should be next year $113 per hour in and out of

         18  court.  The rate the year after should be $125 per

         19  hour in and out of court, and why should the rates

         20  be at that number?  Because one, we have two Federal

         21  decision, one Federal and one State decision.  It is

         22  simply cofferesce (phonetic) to hear the Criminal

         23  Justice Coordinator of this City stand before this

         24  Council, and tell you that litigation which the City

         25  fought tooth and nail along with the State, and
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          2  which they lost, is now to be totally disregarded.

          3                 As we sit here, the State Legislature

          4  and Chief Judge of this State are debating an

          5  increase to $75 and $60.  We have a State Judge

          6  Lucinda Suarez who has ruled that the rate shall be

          7  $90 per hour.  We have a Federal Judge Jack

          8  Weinstein, whose decision in  Ray Nicholason you

          9  have read, who have said the rate shall be $90.  In

         10  fact, during oral argument, Weinstien opined that he

         11  would have raised it even higher, but he could only

         12  go as high as the current Federal rate for CJA

         13  attorneys, which is currently $90.  He would have

         14  gone higher if he could have, but he did not.

         15  We have fought this litigation, and we have won it.

         16  We are fighting this litigation in Mississippi,

         17  Pittsburgh, Michigan, Detroit, Louisiana, and we

         18  will win that litigation, because we have learned

         19  the hard way.  And the response to your question to

         20  Mr. Feinblatt, that legislatures do not seem to be

         21  responding to this issue.

         22                 It has now been two plus decades, we

         23  have no change in the rates.  The rates are going to

         24  change because NYCLA verses Pataki is going to force

         25  the rates to be change.  The hope of Judge Kaye is
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          2  to have $75 and $60  as the number because  it is a

          3  cynical attempt to try to draw attorneys back to

          4  those panels quickly, so that we can wait another 20

          5  years before we raise the rates again. Because that

          6  what it is for the judiciary.

          7                 It is really about moving calendars

          8  and getting attorneys before them.  Keep in mind,

          9  and I urge you to read our prepared remarks about

         10  Judge Kaye's role in this.  Keep in mind that there

         11  has never been, and still is not today, any basis in

         12  fact for the number $75 and $60.  There never was,

         13  you can not find it Chairwoman, and neither can the

         14  members of the Council.  It was simply a number that

         15  seemed palpable to all the parties.

         16                 And so, from our point of view we are

         17  not about to sit by and tell you that lawyers for

         18  the poor should be paid $75. Some of you had shoes

         19  resoled this morning at your local cobbler and paid

         20  $100.  Some of you went to change your oil at your

         21  local dealership this morning and paid $100 an hour

         22  for that service. Why is it when it comes to lawyers

         23  for the poor that the rate is $75 and $60, and by

         24  the way, what is the difference between a felony and

         25  a misdemeanor?
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          2                 Mr. Avella, if you were charged with

          3  a misdemeanor you entered my office, you would say

          4  to me, Mr. Schechter, I don't want to have a

          5  conviction on my record.  I would say don't worry

          6  Mr. Avella I am going to do $60 an hour worth of

          7  work for you, and I will work real hard on that

          8  conviction so you would not get it. But don't be

          9  afraid, I am not going to work quite as hard as I

         10  would work for Mr. Sanders.  He is charged with a

         11  felony and I am only going to work for him for $75

         12  an hour.  We will get to Mr. Yassky in a moment.  So

         13  let us simply, it pains me to talk to this City

         14  Council on such a simple issue.

         15                 Finally, let us talk about the caps.

         16  There has never been in the history of criminal

         17  defense work in this country a more repugnant

         18  concept than caps.  When you go to hire attorney to

         19  go do work for you do say to that attorney cap your

         20  time.  When you come into my office and say to me,

         21  Mr. Schechter, my son is innocent; do I say to you

         22  well is my fee, but I am capping my time. Not one of

         23  you sitting at this table would stand for that and,

         24  no poor person in this City should stand for that.

         25  This City Council should not.
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          2                 It is heinous for the Criminal

          3  Justice Administrator of this City to come before

          4  you and say we favor $75 and $60.  Are the 18- b

          5  lawyers second class citizens?   Or is it that they

          6  represent second class people?  Isn't that what it

          7  is really about?              Madam Chairwoman, I

          8  could go on and on you have the remarks.  I would

          9  add only one final note.  The great battle that will

         10  come in the next two to four years involves a

         11  complete seed (sic) change in our thinking about the

         12  delivery of the Criminal Justice Service and so that

         13  should be no questions.

         14                 I am a taxpayer in this City.  I have

         15  a wife and two children who work in this City and go

         16  to school.  I want you to spend money on indigent

         17  defense services in the most efficient and

         18  proficient manor possible.  In order to do that we

         19  need a State wide Indigent Defense Commission, and

         20  Madam Chairwoman, I don't know the procedures of the

         21  Committee, and the Council, but I urge you to add

         22  that to this resolution.  We need this Commission

         23  because there is no Department of Justice for the

         24  poor in this State.  There is no governmental entity

         25  in this State that has a part of its responsibility
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          2  or its job description the delivery of indigent

          3  defense services.  We envision, and we hope you will

          4  adopt, an endorsement of a State- wide Indigent

          5  Defense Commission, that will have a responsibility

          6  for funding recommendation, collection of data,

          7  running CLE programs, running management programs,

          8  so that we can have better models of indigent

          9  defenders offices throughout the state.  And we can

         10  trade our expertise throughout the state, and we can

         11  make the delivery of indigent services here in New

         12  York City even better than they could be conflict.

         13  That is the great battle ahead, and it would be a

         14  mistake to pass the resolution without adding that

         15  in.

         16                 Some will differ around this table on

         17  how that Commission should be comprise.  Some will

         18  differ at this table at whether or not that

         19  Commission should be able to set standards. There

         20  will be those around this table that will tell you

         21  that a State- wide Indigent Defense Commission

         22  strikes at the heart of home rule, that it is a

         23  danger to the City Council, and its authority. These

         24  statements are false.

         25                 The State- wide Indigent Defense

                                                            31

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  Commission are used in many states. And used in

          3  states my friends where you would not believe how

          4  archaic the Criminal Justice System was until such

          5  commission came into being.  North Carolina,

          6  Indiana, states that did not have great systems have

          7  gone to Commissions.  The Commission is the way to

          8  go.

          9                 I urge you and, I ask you to alter

         10  the resolution, support the State- wide Indigent

         11  Defense Commission, at least as a concept and, give

         12  us a chance to  come back before you in the next six

         13  month or a year and, to work with you on that

         14  concept.  I guarantee you we will do the job of

         15  education and you will support it.

         16                 Thank you very much.

         17                 CHAIRPERSON CLARKE:  Thank you.

         18                 MR. MILLER:  Good morning, my name is

         19  Michael Miller, I am the President of the New York

         20  County Lawyers' Association.  I represent 8,500

         21  members who support our commitment to access to

         22  justice for all citizens.

         23                 The New York County Lawyers

         24  Association has a very proud progressive history

         25  since our founding in 1908.  We were the first Bar

                                                            32

          1  FIRE AND CRIMINAL JUSTICE SERVICES

          2  Association in this nation that welcomed women and

          3  people of color.  Women, and people of color, and

          4  children, are the folks we are tabling about

          5  primarily when we talk about 18- b assigned counsel

          6  rates.

          7                 We support Council Resolution Number

          8  746, we urge its passage.  The resolution reflects

          9  the position we have asserted in our landmark

         10  lawsuit, which I will discuss in my testimony.  You

         11  heard a little bit about it.  I found it kind of

         12  interesting this morning when Mr. Feinblatt was

         13  speaking, he didn't mention our lawsuit.

         14                 It is the 800 pound gorilla that is

         15  lurking behind the scene.  And, it is the reason

         16  that finally several folks up in Albany say that

         17  this year its going to happen.  Why is it going to

         18  happen, because we have a court of competent

         19  jurisdiction that after a three- week trial, with 41

         20  witness said this is outrageous, the minimum rates

         21  must be $90, with no distinction between misdemeanor

         22  and felony, with no distinction between in court and

         23  out of court, because those distinctions, are

         24  distinctions without a difference.

         25                 Our lawsuit, which is called New York
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          2  County Lawyers Association verses the State of New

          3  York and the City of New York. Is a case that Norman

          4  Leftstein (phonetic) the former dean of the Indiana

          5  Law School, and an icon in Criminal Defense in this

          6  country has called, the most important litigation in

          7  the history of indigent defense in this county.

          8  After years of unsuccessful advocacy, we took the

          9  unusual step, the drastic step, of suing the State

         10  and City.  Something my Association had never done

         11  in its nearly 100 year history.

         12                 I would like to note at the outset of

         13  my testimony that the full decision is posted on our

         14  web site.  I urge you to read Judge Suarez's very

         15  thoughtful and comprehensive decision. His analysis

         16  of the history and all of the ramifications of

         17  assigned counsel can be found in his decision.  It

         18  is at www.nycla.org.

         19                 You have heard, you know, the crisis

         20  in New York City's System of Indigent Defense has

         21  deepened to a point where justice is not being done.

         22    Justice is not being done, the prophet Amos has

         23  told us what our mission is, a long time ago let

         24  justice roll down like waters and righteousness like

         25  and ever flowing stream.  The stream is dry, it's
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          2  very, very dry.

          3                 While the New York County Lawyers'

          4  Association won an important victory in this battle

          5  for adequate funding, for the representation of

          6  indigents earlier this year, the immediate appeal

          7  filed by the City and the State triggered an

          8  automatic stay, and represents yet another obstacle

          9  for the children, and poor adults who are force to

         10  rely on counsel beleaguered by woefully, inadequate

         11  rates and overwhelming cases loads.

         12                 Once again, the City and State are

         13  resorting to every conceivable, procedural roadblock

         14  to stymie New York State Supreme Court Justice

         15  Lucinda Suarez's decision.  This is not just our

         16  view, in an unprecedented, truly unprecedented

         17  situation, nearly 40 Bar Associations around the

         18  state and civic organizations have signed a

         19  statement calling upon the City, State, Mayor,

         20  Governor, and Attorney General to withdraw their

         21  opposition to reform and to raise the assigned

         22  counsel rate to $90 an hour.

         23                 You have a copy of that statement

         24  attached  with a list of all the organizations that

         25  have signed on.  In this unprecedented alliance,
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          2  representing thousands of New York City lawyers and

          3  civic leaders, it is important because we are saying

          4  to the legislature, "enough is enough is enough".

          5  While we are sensitive to the serious budget crisis,

          6  ladies and gentlemen, there is are even more

          7  important access to justice crisis.  For a society

          8  is judged in many ways by how well it protects those

          9  who are least able to protect themselves.  We are

         10  failing that test.

         11                 In early February, Justice Suarez

         12  issued a strongly worded decision that declared

         13  unconstitutional the statutes setting forth the

         14  assigned counsel compensation rates, and he set the

         15  new rate as you heard of $90 an hour.  There has

         16  been much talk this morning about a $75/$60 rate.

         17  Two courts, one Federal, and one State have said the

         18  minimum, the minimum that is appropriate is $90 an

         19  hour.  In our lawsuit, as I said Justice Suarez set

         20  $90 after three weeks of hearings, 41 witnesses, and

         21  incidentally Chief Judge Kaye did recommend $75 that

         22  was two and half years ago.  Time passes, things

         23  become more expensive.  Now that they have two

         24  courts of competent jurisdiction that have said $90

         25  is the minimum, the legislature says "well yes we
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          2  probably could pass something this year".  The

          3  Governor says $75/$60, because they do not want to

          4  pay $90, which is the minimum that court has said is

          5  appropriate here.

          6                 I do want to note a couple of things

          7  from the decision.  In his scathing criticism of the

          8  executive and the legislative branches, Justice

          9  Suarez  commented and I quote "the pusillanimous

         10  posturing and procrastination of the executive and

         11  legislative branches have created the assigned

         12  counsel crisis and impaired the judiciary's ability

         13  to function."  Strong words indeed.

         14                 He noted: "What has emerged from the

         15  evidence submitted by the New York County Lawyers'

         16  Association is the grim reality that children and

         17  indigent adults are at unreasonable risk of being

         18  subjected to a process that is neither swift nor

         19  deliberate, and fails to confirm the confidence and

         20  reliability in our system of justice.  The State of

         21  New York continues to ignore its constitutional

         22  obligation to the poor by failing to increase the

         23  assigned counsel rates that result, in many cases,

         24  in denial of counsel, delay in the appointment of

         25  counsel, and less than meaningful and effective
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          2  legal representation."

          3                 I am sorry that Councilwoman Sears

          4  had to leave, she asked earlier are people  getting

          5  representation.  Well adjournments are not

          6  representation.  When kids languish in foster care,

          7  my friends, that is not representation.  When they

          8  are languishing in foster care because there are not

          9  enough lawyers to go around justice is not being

         10  done.  And ask yourselves, is effective

         11  representation merely having a suit sitting next to

         12  you if you are charge with a crime, because that is

         13  the grim reality of the system we have now very

         14  often.

         15                 This is the year we celebrate the

         16  40th anniversary of the historic Gideon decision.

         17  My friends, I suggest that Gideon has not lived up

         18  to its promise, it has not lived up to its promise

         19  it is incumbent upon us, we in the organize Bar, you

         20  in public life to see to it that is does live up to

         21  its promise.

         22                 We are not unmindful of the fiscal

         23  crisis facing our City, our State, our Nation.  We

         24  face an even more important crisis though, for who

         25  we are is at stake, who we are, and what we stand
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          2  for.

          3                 The New York County Lawyers'

          4  Association applauds the City Council for

          5  introducing this resolution and convening this

          6  hearing.  I will close with Justice Suarez's closing

          7  words in the decision: "equal access to justice

          8  should not be a ceremonial platitude, but a

          9  perpetual pledge vigilantly guarded."

         10                 Thank you for this opportunity.

         11                 CHAIRPERSON CLARKE:  Thank you, Mr.

         12  Miller and we like to certainly thank you on behalf

         13  of the citizens of New York, for the fine work that

         14  was done by the lawsuit initiated by the New York

         15  County Lawyers' Association.   On behalf of

         16  yourselves, and indeed on behalf on our many of our

         17  constituents, that need adequate representation by

         18  assigned counsel, so we want to thank you for that.

         19                 My colleague, David Yassky, has a

         20  question or comment.

         21                 COUNCIL MEMBER YASSKY:  Thank you

         22  Chair Clarke, at first I want to express my pleasure

         23  in joining your Committee. Your leadership on so

         24  many important issue I think has been exemplary and

         25  it has been a real honor for me to be a part of your
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          2  team, so thank you.

          3                 I just want to thank both Mr.

          4  Schechter and Mr. Miller for their statements today.

          5    Could not be more right.  The current System of

          6  Criminal Justice is not a system of justice it

          7  simply is not.  It is a criminal processing system.

          8  It is something else, but with this level, it is not

          9  a just system.  But in this society, I don't know

         10  how we can tolerate it.  I mean does it cost money,

         11  of course it does it would be cheaper not to have

         12  juries.  Just let the Police Commissioner put people

         13  in prison. But that's not the kind of society we

         14  want, and if we believe in justice, which I know we

         15  do, we have to pay what it cost to provide it.  So I

         16  just want to thank you for your extraordinary

         17  efforts.

         18                 CHAIRPERSON CLARKE:  Council Member

         19  James Sanders, Jr.

         20                 COUNCIL MEMBER YASSKY:  Chair Clarke,

         21  I also I did not, I though  Mr. Schechter made an

         22  excellent point about the Chief Judge's change in

         23  the rules on Administrative Judges to overturn so

         24  call extraordinary cases, the awards, I would

         25  recommend that we add to our resolution urging her
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          2  to repeal that.  Because I think that that is a very

          3  direct blow.

          4                 MR. SCHECHTER:   I kind of consider

          5  testimony here to be a family show.  So I won't use

          6  the words I used I used when my colleagues meet

          7  behind close doors.  What we in the Criminal Defense

          8  Bar, and I might add beyond the Criminal Defense Bar

          9  thought about that particular change.  You know it

         10  has not received a great deal of publicity.  The

         11  little publicity it has gotten has been in the New

         12  York Law Journal, which spun it in a totally

         13  different way.

         14                 But the bottom line is this, it the

         15  entire history of 18- b activity for the last 17

         16  years.  The single, worst act perpetrated on this

         17  crisis was the enactment of the change in that rule.

         18    Because what it did was when a group of courageous

         19  judges in Duchess County and, then right here in New

         20  York turned around and, then began to award

         21  compensation at $75 an hour in and out of court

         22  under the extraordinary circumstance clause.

         23                 The immediate effect of that was

         24  attorneys looked up and said it is not enough. I

         25  want to do this work so badly - -
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          2                 MR. MILLER:  I will come back to do

          3  it.

          4                 MR. SCHECHTER:  And what happened

          5  when that rule was changed, was an immediately

          6  chilled and squelched that movement.

          7                 COUNCIL MEMBER YASSKY:  And it has

          8  not received anything near the attention that it

          9  deserves.  That's why I think it would more - -

         10                 MR. SCHECHTER:  I appreciate - -

         11                 COUNCIL MEMBER YASSKY: - -  included

         12  in the resolution.

         13                 MR. SCHECHTER: - -  that a lot, thank

         14  you.

         15                 COUNCIL MEMBER YASSKY:  I also want

         16  to make clear, there are many terrific people who

         17  are working every day as 18- b lawyers as you know.

         18  Many of them I know in practicing in Brooklyn,

         19  extraordinary dedicated, and capable people.   But

         20  they are doing it, really at this point, as a labor

         21  of love, and the number of people who can do that is

         22  dwindling of course.

         23                 I mean, just a few weeks ago, I ran

         24  into a friend of mine, who is a terrific defense

         25  lawyer had been practicing as a defense lawyer doing
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          2  18- b cases for five or six years.  She told me

          3  maybe a year ago, just could not make ends meet, and

          4  is a real estate broker, and that is the reality of

          5  what happens with 18- b, you can not make a living.

          6  And so I, you know, just again, I guess I want to

          7  thank both of you for your efforts.

          8                 MR. MILLER:  Thank you, Mr. Yassky.

          9                 CHAIRPERSON CLARKE:  Council Member

         10  Sanders, Jr.

         11                 COUNCIL MEMBER SANDERS:  Thank you

         12  very much, Madam Chair.  I think this is a very

         13  important issue also, not only for the reasons of

         14  making sure that - -  This is on, right?  Hello, all

         15  right we will get something to work here.  Am I

         16  coming across. I, of course, thank the chair for

         17  doing such a very important hearing, having such an

         18  important hearing.  I think that this issue is so

         19  important as  not simply to bring David Yassky

         20  friend back into doing what she loves verses real

         21  estate law, which I am sure is very useful to those

         22  people.  But there are other people who may have

         23  more at stake than simply the transactions of a

         24  home.

         25                 And I do believe that this is the
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          2  appropriate time to do it.  I remember studying

          3  Gideon verses Wainwright, and all of these other

          4  associated cases that went along with that to which

          5  created the American Legal System as we understand

          6  it today.

          7                 To struggle so many years afterwards

          8  with the same issue, are we adequately represented?

          9  Does a person have, a poor person have a chance in

         10  going into court with a competent attorney and

         11  getting justice?  And if there is a big detriment in

         12  terms of money, then the answer would have to be no.

         13    We should not allow this, and I am glad this

         14  resolution speaks towards it.  If the price that

         15  for, as if you could put a price on justice, - -

         16  Well, since a price has been examined and found that

         17  $90 is closer to what is would take to insure that a

         18  person has a fair chance at the gates of justice,

         19  perhaps Cofter (phonetic)  would indeed would really

         20  feel at home here, than we should pay it, and it

         21  should be a small price for freedom.  And in fact

         22  that is what we are paying overseas even as we

         23  speak, and if we can pay it overseas with money that

         24  only God knows where it came from then we should

         25  certainly should be able to pay it here.
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          2                 I certainly support this.  Thank you

          3  Madam Chair.

          4                 CHAIRPERSON CLARKE:  Thank you and I

          5  want to, on behalf of our colleagues, thank you both

          6  for coming and testifying. I like to just have a

          7  question for both of you.  Though you clearly think

          8  that the $75/60 per hour is insufficient, would such

          9  an increase have any practical effect on our ability

         10  at least to begin to upgrade our system?

         11                 MR. SCHECHTER:  I can speak for

         12  NYSACDL, here is what will happen if we go to

         13  $75/60, which I don't think can legally be done

         14  given the two decisions.  I mean it's the elephant

         15  in the room.  What do we do just pretend it doesn't

         16  exist.  But let's assume we could wave a magic wand

         17  as the Governor and Chief Judge Kaye are doing, and

         18  make NYCLA go away, and make Judge Weinstein

         19  nonexistent a tough act, $75/60 will have this

         20  effect.        It will bring back in the short run a

         21  small group of attorneys.  It will not be the best

         22  attorneys.  It will not be Mr. Yassky's friend,

         23  because the damage that has been done over the last

         24  17 years, and the bitterness and the residue left

         25  from that has cause those really good attorneys to
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          2  say" never again".  And in fact I know that to be

          3  correct because many of those attorneys, like Mr.

          4  Yassky's friend, are desperately trying to get on

          5  the Federal Panels where you can get $90 an hour.

          6  And where there are caps written in to the statute

          7  that are routinely ignored, because Federal Judges

          8  know that you do whatever has to be done, and they

          9  will pay you for the amount of hours that you work.

         10                 So, one immediate effect is yes, we

         11  will get back a certain group of attorneys.  Two, we

         12  will exacerbate the problem, because while the

         13  courts will trumpet, that suddenly the calendars are

         14  moving, and the panels have gone up by 16.2 percent

         15  in Family Court and 17.9 percent in Erie County.

         16  The reality will be that the level of representation

         17  will not have improved one iota. Because the caps

         18  will still exist, and because there is no money to

         19  provide for experts.  There is no money to provide

         20  for support services.  And so what my colleague says

         21  will remain true.  You can raise it to $75/60, but

         22  you will have sitting next to you a suit. Not a

         23  competent counsel equipped with the tools to fight a

         24  felony or a misdemeanor for a poor person.  That's

         25  my response.
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          2                 MR. MILLER:  As far as the New York

          3  County Lawyers Association is concern anything lest

          4  than $90 is absolutely unacceptable.   Unacceptable,

          5  as I said we tried every which way to advocate for

          6  an increase for many years.  I am a Civil Lawyer a

          7  trust and estate lawyer by practice, but I been

          8  around this issue for longer than I would like to

          9  admit.  And one of the realities of this is that,

         10  you know, there was discussion earlier about this

         11  shift to Legal Aid that some how there is magic that

         12  happens by shifting it to an institutional provider.

         13    Well if they are not given sufficient funds to

         14  represent people effectively, than the job is not

         15  getting done.  It's a shell game.  And the reason I

         16  mention I have been around this a long time is I

         17  remember, I have been around this long enough to

         18  remember when there was a shift from Legal Aid to

         19  assigned counsel, because there would be more effect

         20  representation of counsel and it would be fiscally

         21  more prudent.

         22                 The object of the exercise is to make

         23  certain that people receive minimum standards of

         24  representation.  The suggestion for a State- wide

         25  Indigent Defense Commission is one that we embrace.
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          2  It makes a lot of sense.  It's the way things are

          3  going. How long it takes depends on you folks, and

          4  folks up in Albany.  We are advocating for as

          5  strongly as we possibly can.

          6                 Our position now incidentally are

          7  regard to the rates, is that there are no rates in

          8  the State of New York.  We have a Supreme Court

          9  Justice who has ruled that they are

         10  unconstitutional.  Now there is a stay, but the stay

         11  only effects the judgement, the enforcement of the

         12  judgement, but the declaration that the rates are

         13  unconstitutional, and therefore no longer exist is

         14  absolutely valid.

         15                 We believe, and we have circulated a

         16  memo to all of the justices throughout the state

         17  that the judges have the power to set whatever rates

         18  that they believe are appropriate under the

         19  circumstances.  The administrative judges do not

         20  have the authority to find that those rates are

         21  inappropriate.  We will not back off from the $90 an

         22  hour rate.  There has been too much water under the

         23  bridge, over the dam however, you want to put it.

         24  The evidence it clear and unambiguous, $90 is the

         25  minimum rate and it probably should be higher.  And
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          2  no one ever said that freedom came on the cheap, or

          3  the due process came on the cheap. Thank you.

          4                 CHAIRPERSON CLARKE:  And then just

          5  finally as I asked the Criminal Justice Coordinator.

          6    How do you think we can encourage private firms to

          7  represent people in Family Court?  Is your

          8  organization willing to help take the lead in

          9  pushing this issue?

         10                 MR. SCHECHTER:  Chairwoman Clarke, -

         11   -

         12                 CHAIRPERSON CLARKE:  This is for Mr.

         13  Miller, but I'll --

         14                 MR. SCHECHTER:  Several years ago a

         15  very distinguished Criminal Defense attorney in this

         16  City, who had contacts with a number of Chief Judges

         17  around the City, came to me and said that the Chief

         18  Judges had come to him with a proposal that private

         19  practitioners not on the 18- b panel, but doing

         20  criminal defense work help out the 18- b panels by

         21  doing pro bono work.  My response to him, and it

         22  convince him I was right was and it went back and

         23  told the Judges, was we will not do it.  We will not

         24  do, we will not be a Band- Aid on this system, and

         25  that is what you are asking us to do.
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          2                 This business of pro bono, for

          3  indigent defense persons who have a constitutional

          4  right under Gideon verses Wainwright to a competent

          5  lawyer paid for by government need not have pro bono

          6  lawyers for them.  It's as simply as that, it's a

          7  Band- Aid prescription.  It is a prescription for

          8  disaster,  We should not engage in it.  We should

          9  not do it, and we would oppose it.

         10                 MR. MILLER:   Well, I would not go

         11  that far.  I agree that pro bono service cannot be

         12  looked at as a way to overcome the challenges that

         13  we have.  We, in our profession, do more I think

         14  than any other profession to give something back to

         15  the community, in all sorts of ways.  This if very

         16  specialized work.  Just because I am an attorney

         17  admitted to practice in the courts in the State of

         18  New York, doesn't mean I am competent to go into

         19  Family Court, even with some modest training.  I say

         20  modest training because that is all it would be.  I

         21  don't think that I would be competent to go into

         22  Family Court and assist in a meaningful way.

         23                 Would we be willing to help establish

         24  programs?  We have programs all sorts of pro bono

         25  programs, that deal with Family Court, that deal
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          2  with family in crisis, education programs for

          3  divorce, divorcing parents where children, where

          4  custody of children is an issue, and the like.  But

          5  to look to the private Bar as a means to solve the

          6  problem is really unrealistic.

          7                 Certainly, there is a role for pro

          8  bono attorneys. We devote countless hours to helping

          9  the community, to giving back to the community,

         10  whether serving on boards not- for- profits, that

         11  would not exist if not for pro bono lawyers.  Or the

         12  countless lawyers that serve in small claims courts

         13  as arbitrators,  which is certainly pro bono work.

         14  There are a lot of different ways to make a

         15  contribution, and I think we do.  We can always do

         16  better, but to go into Family Court or go into

         17  Housing Court where there is a crisis 300,000 new

         18  filings in New York City every year, and 90 percent

         19  of the respondents are pro- se.  We have programs to

         20  assist, but the answer in not going to be found in,

         21  solely in pro bono programs.

         22                 CHAIRPERSON CLARKE:  I was just sort

         23  of wondering, because I know that many of our firms

         24  in the City of New York do pro bono work, a lot of

         25  pro bono work.  But those tedious areas like Family
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          2  Court and Housing Court we often find that there is

          3  a dearth of representation there, and you know it's

          4  very clear from allot what we discuss hear today as

          5  respect to the assigned counsel panels.  That the

          6  type of dedication and quality of service that is

          7  required and in particularly in the Family Court, is

          8  one where you have the adequate compensation and

          9  time committed to making sure that justice is served

         10  there.

         11                 So, you know, we just want to get a

         12  sense why we don't see as much participation in

         13  those arenas as we do in other areas.

         14                 MR. MILLER:  I think that there is a

         15  remarkable amount of participation in that area.  It

         16  is just we are facing a tidal wave, and when there

         17  is a tidal wave the efforts that are going on are

         18  hard to see.  We have touched on the concept of

         19  program state- wide for an Indigent Defense

         20  Commission.  We need to make certain that minimum

         21  standards are always observed by 18- b attorneys or

         22  by Legal Aid Lawyers.  And there is a pro bono

         23  process to have people in the localities who are

         24  experts in the area.

         25  Screen folks, we have a relatively effective
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          2  screening process here in the first department, but

          3  in other places around the City and State that is

          4  not so.

          5                 There are a lot of ways for us to

          6  make a contribution.  I think the organized Bar does

          7  an enormous amount of pro bono.  Also, taking on

          8  individual cases in very specialized areas, like

          9  housing and like Family Court, Criminal, very

         10  specialized.  Again, I go back to what I said before

         11  that having a suit does not mean you have

         12  representation that is effective.

         13                 CHAIRPERSON CLARKE:  David did you

         14  want to make a comment?

         15                 COUNCIL MEMBER YASSKY:  No.

         16                 CHAIRPERSON CLARKE:  Okay, we still

         17  have, I want to thank you gentleman.

         18                 MR. MILLER:  Thank you.

         19                 CHAIRPERSON CLARKE:  Thank you very

         20  much.  We still have another person from the Bar to

         21  hear from, but I know my many of my colleagues have

         22  other duties.  I wanted to, first of all, talk about

         23  some of the recommendations that have come forth,

         24  from this hearing.  I have already spoken with

         25  Russell.  We, through our resolution today are
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          2  urging the Governor simply to address this issue of

          3  the rate.  However, some very key issues have been

          4  raised during this hearing, about a State- wide

          5  Indigent Defense Commission,  which is I think

          6  something we should seriously take a look at, and

          7  perhaps hold a hearing on that could bring all the

          8  expertise to bear.  Because this, indeed, what I am

          9  finding is a becoming more involved, as we are all

         10  becoming more involved in looking at our criminal

         11  justice service, we are dealing with the patchwork

         12  of trying to provide adequate indigent services in

         13  the City of New York.  There is no ifs, ands, or

         14  buts about it, and we know that a lot of this has to

         15  do with the way the State is allocating funds.  But

         16  it also has to do with how we coordinate services

         17  here in the City of New York.

         18                 In addition to that the issue raised

         19  by you, Dave, about the judicial discretion in

         20  setting rates, and what has been put in motion to

         21  over rule that.  These are two more issues that we

         22  can pick on rather quickly, and address through a

         23  subsequent hearing, and perhaps a subsequent

         24  resolution.

         25                 But at this time, I would like to ask
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          2  that we take the roll.

          3                 COUNCIL CLERK:  Clarke.

          4                 CHAIRPERSON CLARKE:  I say aye.

          5                 COUNCIL CLERK:  Avella.

          6                 COUNCIL MEMBER AVELLA:  Aye.

          7                 COUNCIL CLERK:  Monserrate.

          8                 COUNCIL MEMBER MONSERRATE:  Aye.

          9                 COUNCIL CLERK:  Sanders.

         10                 COUNCIL MEMBER SANDERS:  Aye.

         11                 COUNCIL CLERK:  Yassky.

         12                 COUNCIL MEMBER YASSKY:  Aye.

         13                 COUNCIL CLERK:  By a vote of 5 in the

         14  affirmative, 0 in the negative, and no abstentions,

         15  the item is adopted. Council members please sign the

         16  Committee report.  Thank you.

         17                 CHAIRPERSON CLARKE:  We will be

         18  holding the vote open for Council Member Tracy

         19  Boyland, who is in route.  Let me ask Miss Jayne

         20  Bigelsen.

         21                 MS.BIGELSEN:  Bigelsen.

         22                 CHAIRPERSON CLARKE:  Okay Bigelsen,

         23  almost like Beetle Juice, but closer to Bigelsen.

         24  The Association of the Bar of the City of New York.

         25                 MS. BIGELSEN:  Thank you for the
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          2  opportunity to speak to you today.  Again, my name

          3  is Jayne Bigelsen, and I am the Director of

          4  Legislative Affairs at the Association of the Bar of

          5  the City of New York.  I am here today to offer the

          6  Association's full support of New York City Council

          7  Resolution 746.

          8                 I am not going to repeat everything

          9  that was said this morning or what was in my

         10  testimony.  I will be quite brief. But I did want to

         11  mention something that happen last year in Albany,

         12  that I personally found quite frustrating.  Last

         13  year all sides admitted that the Governor, the

         14  Senate, and the Assembly all admitted that there was

         15  a problem regarding this crisis.

         16                 They finally agreed that the cost of

         17  having a law practice is New York is continuing to

         18  rise, while the rates have not changed in 17 years.

         19  And that is was at a crisis point.  They understood

         20  that skilled and dedicated attorneys where refusing

         21  to take on new cases, because of economic necessity.

         22    They seem to understand that it left batter women

         23  defending themselves pro- se, children stranded in

         24  foster care, because Judges inability to find law

         25  guardians, and criminal defendants waiting endlessly
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          2  for their day in court.  They said they understood,

          3  but they said the problem was money.  Obviously, in

          4  a budget drained by a recession, they said they had

          5  difficulties finding a funding source, but they

          6  promised they where actively looking for one.  We

          7  were there for understandably astounded when last

          8  year included an increase of certain court fees.

          9  That were diverted to fund the New York State

         10  Institute of Cultural Education.  The diversion of

         11  court fees from a court system in need to a non-

         12  legal entity just does not make sense, it is

         13  inexcusable.

         14                 Now in addition to the problems with

         15  the assigned counsel crisis, these increase court

         16  fees will place an additional burden on poor

         17  litigants and place justice even further out of

         18  reach from the people who need it most.  This year

         19  we are hearing budget crisis, budget crisis, budget

         20  crisis, we need to remind our legislative leaders

         21  that if money can be found for cultural education,

         22  then money can be found provide New Yorkers with the

         23  competent legal services that our federal and state

         24  constitutions demand.

         25                 If we are going to talk about money
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          2  than Albany must understand that money is not saved

          3  when children languish in foster care, simply

          4  because you can not find an attorney who can

          5  represent their families.  Nor is money saved when

          6  battered women are forced to take a day off work, to

          7  go to court, wait all day, simply to be told there

          8  are no attorneys here to help you, you must come

          9  back tomorrow, and I used to work in Manhattan

         10  Family Court so I can vouch for that.  And money is

         11  also not saved when criminal cases are overturned

         12  and tried again due to the inadequate representation

         13  by an attorney whose hands are filled with hundreds

         14  of cases at a time.

         15                 We were at least please that it was

         16  brought up in the Governor's budget this year, of

         17  course it a very cautious optimism.  But we will

         18  continue to stress the urgency to the need for a

         19  substantial increase in the rates.  And we therefore

         20  offer our full support for the Council's resolution

         21  and thank you for addressing this urgent issue, and

         22  for giving me the opportunity to speak today.

         23                 CHAIRPERSON CLARKE:  We want to thank

         24  you, Jayne, because you really sort of put things

         25  into context for the resolution that we put in
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          2  today.  I think that often times people don't

          3  understand how this relates to us on a day to day

          4  basis, and what it means for the people we represent

          5  when the City is not in a position to provide the

          6  indigent legal services.  And, you know, ultimately

          7  one day we going to have to do the real cost

          8  analysis here. And that's the cost in social

          9  services that we pay, when we are not able to

         10  swiftly administer justice in the City of New York.

         11                 I know that we already have an

         12  overburden foster care system.  There are not enough

         13  battered women shelters to deal with the domestic

         14  violence cases that we are seeing, exploding in many

         15  of our communities.  So, everything is somewhat

         16  interrelated, I think that your testimony really

         17  gives that life to us.

         18                 I want to ask you one of the

         19  questions I asked the last panel and that is the

         20  question of pro bono work.  I asked the Criminal

         21  Justice Coordinator, if there is any way to

         22  encourage private firms to represent people in

         23  Family Court, is your organization willing to take a

         24  lead in pushing this issue, have you heard any

         25  discussions about it?
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          2                 MS. BIGELSEN:  We have discuss this I

          3  would say at length, and we do have many pro bono

          4  programs.  We represent 22,000 attorneys.  We have

          5  immigration programs, we have programs people suing

          6  their HMO's, cancer patients who can't get

          7  treatment.  In the past, our feeling was that so

          8  many people who are not entitled to a lawyer by the

          9  State and Immigration Court, and again cancer

         10  patient, and all the different programs that we

         11  have.  That we felt, in the instance where they

         12  really are entitled to a State attorney, they should

         13  be given a State attorney, and we can focus our

         14  resources elsewhere.  That's not to say that we

         15  would not rethink that, and again it was brought up

         16  earlier.

         17                 I think that a lot of these cases

         18  require a such specialized training.  So, the

         19  ability to actually set up programs might be

         20  difficult.  We have talked more about mentoring

         21  programs. There has been some concerns about the

         22  quality of the 18- b panel, which makes sense when

         23  people are leaving, and have too many cases, and you

         24  are getting allot of newer attorneys on the panel.

         25  So, we have talked about maybe setting up some sort
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          2  of mentoring program, with more experience attorneys

          3  mentoring, volunteering to mentor to younger

          4  attorneys.  That is what we are discussing at the

          5  moment, but that is not to say we might not

          6  reconsider the issue again.

          7                 CHAIRPERSON CLARKE:  One other

          8  question I have, of what I have found often times is

          9  that we all hear about the problems that exist.  The

         10  concerns we have around the rates, which you know is

         11  a major issue at this stage.  There is no if ands or

         12  buts about it, and it has to be address.  And my

         13  thinking is that as we go about really trying to

         14  rebuild this Criminal Justice System, it's important

         15  that the practitioners play a role it the

         16  redevelopment of things.

         17                 I found often times that the

         18  practical application of what is developed is not

         19  necessarily what is taken into consideration when we

         20  come up with these new ideas.  Have your

         21  organization or your firms, that you are aware with

         22  or associated with, been contacted by the Criminal

         23  Justice Coordinator office or been in dialogue with

         24  discussion with them about some of your

         25  observations, and some things that you think could
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          2  helpful in addressing these issues?  He seemed to

          3  really advocate for this $70/65.  And you know it

          4  seems as though just in having the discussion we are

          5  having this morning, you know, while we have been

          6  going for that when we know it is not adequate

          7  coming out the gate. What is your, have you have any

          8  of those experiences, any of those discussions?

          9                 MS. BIGELSEN:  No not with, not with

         10  the Coordinator.  I think that most of the

         11  discussions are with other advocates, NYCLA, and I

         12  don't think that, at least, to my knowledge we have

         13  gotten a lot of request, from input from the City.

         14  ABCNY, we have been speaking with Helen Weinstein's

         15  Office, and in the past is was Senator Lax's Office

         16  in Albany.  To begin there, it's more just about the

         17  rate, and not so much any sort of process, we really

         18  are not seeking your input in that.

         19                 CHAIRPERSON CLARKE:  Well, I think

         20  that that's very important to note. And I will

         21  encourage the Criminal Justice Coordinator's Office

         22  to convene some round tables, some real think tanks,

         23  that really put the people who are in practice into

         24  play. Because I think sometimes there is some

         25  oversight on our, actually some shortsightedness on
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          2  our part, when we don't put those who are actually

          3  in the field in the room, where models are being

          4  discussed.  So that we are fairly certain of what

          5  the practical application of whatever it is that we

          6  are devising, will work.  And in Criminal Justice

          7  Services, you know, we are talking about people

          8  lives, and we are also talking about what it cost to

          9  save people's lives.  And with such a very important

         10  mix, it's important that the practitioners are in

         11  the room.

         12                 I want to thank you for giving your

         13  testimony here this morning, and look forward to

         14  working further in the future.

         15                 MS. BIGELSEN:  Thank you.

         16                 CHAIRPERSON CLARKE:  And with that,

         17  our hearing is adjourned for today.

         18                 (The hearing adjourned at 11:45 a.m.)
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