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T H E  C O U N C I L

REPORT OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION


RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL


COMMITTEE ON PUBLIC SAFETY
RES. NO. 1471:
                    BY: Council Members Leffler, Carrion, Koslowitz, Warden, Robles, White, Provenzano and Reed; also Council Members Boyland, DiBrienza, Foster, Harrison, McCaffrey, Michels, O’Donovan, Quinn, Spigner and Golden.

TITLE:


    
Resolution calling upon the New York State Legislature to amend the Penal Law to create the crime of gang sexual assault.

I. BACKGROUND


On June 11, 2000, after the National Puerto Rican Day Parade, groups of young men physically and sexually assaulted dozens of females in or near Central Park.
  Horrifying scenes of assault were captured on video cameras, and numerous individuals were arrested and charged with various crimes, including sexual abuse, rioting and assault. To date, 30 men have been arrested with twelve suspects still at large; one man pleaded guilty last week to rioting in the first degree.


These attacks focused attention on the continuing problem of sexual assaults, particularly against women, and apparently hastened the passage of a recently enacted law that amends certain provisions of the State’s sex offense statutes.
  This new legislation, among other things, extends the crime of rape and sodomy to cover ”date rape”, creates a new crime of “forcible touching”, a Class A misdemeanor punishable by up to one year in prison, and elevates to a felony the offense of sexually abusing a disabled or incapacitated person.
 After the Central Park attacks, Governor Pataki further proposed a bill that would create the crime of gang sexual assault; to date, no such bill has been introduced in either the Senate or Assembly.

II. Penal Law Provisions


Penal Law Article 130 sets forth the State’s sex offenses, which range from sexual abuse in the third degree (a Class “B” misdemeanor) to rape in the first degree (a Class “B” felony).
  Penalties vary depending on the severity of the crime and the defendant’s criminal record.
  Factors that influence the severity of the sex offense (and concomitant punishment) include age of the victim, the use of force, and the nature of the act itself.  Article 130, however, does not set forth any additional crimes or penalties if two or more individuals together commit a sex offense.


Certain sections of the Penal Law make provisions for greater penalties if two or more individuals act together to commit a crime.  For example, robbery in the third degree, a Class D felony, which involves forcibly stealing property, is elevated to a Class C felony when the robbery is committed with another person.
  Similarly, a person may be charged with riot in the second degree, a Class A misdemeanor, when simultaneously with four or more persons he engages in “tumultuous and violent conduct and thereby intentionally or recklessly causes or creates a grave risk of causing public alarm”; the severity of the crime, however, is raised to a Class E felony when the same activity occurs with ten or more persons.
   


Furthermore, under Article 120 of the Penal Law, a person may be charged with assault in the second degree, a Class D felony, when, with intent to cause serious physical injury to another person, he causes such injury.
  However, if a person commits the same act when “aided by two or more other persons actually present”, he may be charged with gang assault in the first degree, a Class B felony.
  As the Legislature explained in its memorandum in support when adopting this legislation in 1996, “gang assaults pose a greater threat to pubic safety than assaults committed by individual actors…[f]or the victims, gang assaults are particularly harrowing crimes…[this] bill correctly recognizes that to commit an assault with the aid of others is tantamount to committing an assault by means of a deadly weapon or dangerous instrument.”
  

III. RESOLUTION 1471


Resolution 1471 calls upon the New York State Legislature to amend the Penal Law to create the crime of gang sexual assault.  Referencing the June 11, 2000 attacks in Central Park, the resolution asks the State Legislature to create another tool for prosecutors to use when confronted with these particularly heinous acts.  Just as the Legislature has created the crime of gang assault, this resolution urges the Legislature to do the same for sexual assault, so that greater punishment is provided for those who commit sex offenses when aided by two or more persons.


As indicated earlier, in 1996 the State Legislature recognized that gang assaults are “especially serious crimes, because the joint action of numerous assailants is not only terrifying to victims but tends to increase the likelihood that severe or lethal injuries will be inflicted.”
  This resolution urges the State Legislature to apply the same analysis here and to create a statute that increases the penalty for gang sexual assault.

IV. Update

This resolution was adopted by the Public Safety Committee on October 25, 2000 by a vote of 6 to O. 

�








� Gardiner, Park Probe Intensifies, Newsday, June 15, 2000.


� Peterson, Teen Pleads in Parade Grope Spree, Daily News, October 18, 2000; Associated Press, Teen Admits Park Attack, Daily News, October 18, 2000. 


� Perez-Pena, Accord Reached in Albany on Gun Controls and Sex Crimes, New York Times, June 23, 2000.


� Key Bills OKd as Session Ends, Newsday, July 17, 2000; Caher, Disappointing Session Of Legislature Ends, New York Law Journal, June 26, 2000.


� Grace, Call For Laws to Protect Women, Daily News, June 17, 2000.


� Under the New York State Penal Law, crimes are classified as either misdemeanors or felonies. Felonies, the more serious offenses, are ranked from Class “A” through Class “E”; Class “A” felonies, the most serious, include crimes such as murder and arson, and Class “E” felonies, the least serious, include crimes such as criminal mischief and promoting gambling. Misdemeanors, the less serious offenses, are ranked as Class “A”, Class “B” or unclassified.


� Felony penalties are set forth in Penal Law Article 70 and vary depending on whether the felony is classified as violent or whether the person charged has previously been convicted of a felony.  Felony convictions, however, result in significantly more jail time than misdemeanor convictions; the maximum jail time for a Class “A” misdemeanor is one year but the maximum jail time for a Class “E” felony conviction is four years.
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