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T H E  C O U N C I L

REPORT OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION


RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL


COMMITTEE ON PUBLIC SAFETY
INT. NO. 765:
                    BY: Council Members Provenzano, Fiala, Henry, Linares, Oddo, Ognibene and Stabile; also Council Members McCaffrey, Michels and Rivera.

TITLE:


    
A Local Law to amend the administrative code of the city of New York requiring police officers to notify parents or guardians of persons under the age of eighteen and over the age of fifteen when a summons or desk appearance ticket charging a violation or crime has been issued.

ADMINISTRATIVE CODE:
Amends chapter one of title 14 by adding a new section 14-130.1.

I. BACKGROUND
New York State sets forth extensive regulations regarding the arrest and detention of individuals accused of committing a “crime” or an “offense”, primarily through the Penal Law, Criminal Procedure Law, and Family Court Act.
  These statutes also determine who is treated as an adult and when parental notification is required if a juvenile is arrested. The procedure of the New York City Police Department (NYPD) in making arrests for violations of any state or local statute, is governed by state law, City law, case law and its own internal guidelines, as reflected in the Patrol Guide.  In order to understand when parents are notified if their children are arrested, a review of State law and NYPD policy is necessary.

Penal Law and Criminal Procedure Law Provisions

The State Legislature has determined that when a person reaches the age of sixteen, he may be treated as an adult and charged with a crime in the Criminal Courts of the State.
  This policy differs with respect to other areas of the law, where a person becomes an adult at the age of eighteen.
  Under the Penal Law, when a person is under the age of sixteen, and charged with a crime, he or she is deemed a “juvenile delinquent” and the case proceeds in Family Court.
  The only exception to this rule is if the person is thirteen, fourteen or fifteen and has committed certain serious crimes, such as murder; in this instance, the “juvenile offender” may be treated as an adult and charged with a crime in Criminal Court.

Under the Penal and Criminal Procedure Law, a police officer may make an arrest for a crime, whether committed in the officer’s presence or not; a police officer may also make an arrest for an offense when the act has been committed in his presence.
  An arrest may be effectuated in a number of ways; one such method is through issuance of an appearance ticket.  As defined in the Criminal Procedure Law, an appearance ticket is a written notice “directing a designated person to appear in a designated local criminal court at a designated future time in connection with his alleged commission of a designated offense.”
 In New York City, the NYPD calls such an instrument a desk appearance ticket, which, according to the Patrol Guide, is “issued in lieu of detention…for misdemeanors, violations and certain Class “E” felonies for hospitalized prisoners”.
  In addition, the NYPD may issue a summons/notice of violation (commonly referred to as a C-Summons) “instead of arresting the violator, when the violator is 16 years old or more” for certain violations of the New York City Charter, New York City Administrative Code, New York City Health Code and certain Penal Law offenses.
  Whether a person is issued a desk appearance ticket or a C-Summons, if that individual does not appear in court on the return date of the ticket, “the court may issue a summons or warrant of arrest.”



With regard to parental notification, the Family Court Act sets forth very detailed procedures regarding notification of parents when a person under sixteen is taken into custody for committing a crime.
  Under Family Court Act §305.2, the officer must immediately notify the parents or person legally responsible for the arrest.  Such “juvenile delinquent” shall not be released until an appearance ticket is issued both to the child and to the parent.
  The appearance ticket directs both the child, parent or person legally responsible for his care to appear “at a designated probation service on a specified return date in connection with the child’s alleged commission of the crime or crimes specified on such appearance ticket.”
 However, if a child under the age of sixteen is not charged with a felony or misdemeanor, but only a violation, state law does not mandate parental notification.

When a person sixteen or older, who is deemed an adult for purposes of the Penal and Criminal Procedure Laws, is charged with a crime or violation, parental notification is not mandated by state law.  The Appellate Division, Second Department, in addressing this question in the context of a motion to suppress a defendant’s confession, stated that “[a]s defendant was 17 years of age at the time of his arrest and interrogation, statutes requiring notification of parents of juvenile delinquents and juvenile offenders, do not apply.”
 

Police Department Patrol Guide Provisions


Because State law mandates parental notification when a person under sixteen is charged with a misdemeanor or felony, the Patrol Guide directs the desk officer to make such a notification.
 When a person under sixteen is charged with an offense other than a misdemeanor or felony, even though state law does not mandate parental notification, the Patrol Guide directs the precinct youth officer to “contact [the] parent to discuss [the] complaint against [the] juvenile.”
  The Patrol Guide further directs the precinct commanding officer to review the youth officer’s juvenile report, with particular attention to whether parental contact was made and the type of aid offered to parents and the youth.
  The Patrol Guide also requires the arresting officer to file a juvenile report when a person under sixteen is accused of committing an offense other than a misdemeanor or felony.
  


With regard to persons sixteen and older, although state law does not mandate parental notification when an arrest is made for a crime, the Patrol Guide requires an NYPD officer to “notify relatives or friends if the prisoner is under nineteen (19) years of age.”
  The Patrol Guide, however, does not require police officers to contact parents, relatives or friends if a person sixteen or older is issued a C-Summons, which usually entails lesser offenses, such as violations.

The Problem


Many parents believe that if they are notified about the issuance of a C-summons to their 16 or 17 year old, they can deal with any underlying problem, such as alcohol or drug abuse, and provide their children with needed intervention.  In addition, parents can insure that their children show up in court at the appointed time, thus avoiding the issuance of a warrant, which can lead to detention at a future date.  


Working with the Throgs Neck Community Action Partnership, the 45th precinct in the Bronx has instituted a parental notification program whereby a form letter and copy of the summons are sent to parents in an unmarked envelope.  As part of the mailing, free counseling services are available through the Partnership. 

Int. No. 765


Int. No. 765 attempts to fill the gap in State law and police procedure by requiring the NYPD to “make reasonable inquiry to determine the name, address and phone number of such person’s parent or the individual legally responsible for the person’s care” when “any person under the age of eighteen and over the age of fifteen is issued a summons or desk appearance ticket charging any violation or crime as defined in state or local law, which directs an appearance in a specific court at a specific future date.”  The bill also indicates that “[a]t least fourteen days prior to the designated date of such appearance, the police department shall make reasonable efforts to notify said parent or guardian of the date, time and place of the required court appearance and of the violation or crimes alleged in such summons or desk appearance ticket.”  Furthermore, “[f]ailure of the police department to notify a parent or guardian shall not make the summons or desk appearance ticket defective.” 

Effective Date


This local law shall take effect 90 days after its enactment into law.
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� Under the Penal Law, a crime is defined as a “misdemeanor or felony” (Penal Law §10.00 (6)). A misdemeanor is an offense, other than a traffic infraction, “for which a sentence to a term of imprisonment in excess of fifteen days may be imposed, but for which a sentence to a term of imprisonment in excess of one year cannot be imposed” (Penal Law §10.00 (4)).  A felony “means an offense for which a sentence to a term of imprisonment in excess of one year may be imposed” (Penal Law §10.00 (5)).  An offense “means conduct for which a sentence to a term of imprisonment or to a fine is provided by any law of this state or by any law, local law or ordinance of a political subdivision of this state, or by any order, rule or regulation of any governmental instrumentality authorized by law to adopt the same.“ (Penal Law §10.00 (1)).  An offense includes a violation, which, although not a misdemeanor or felony (and therefore not a crime under the Penal Law) can bring a sentence of imprisonment of up to fifteen days (Penal Law §10.00 (3)).  Violations include such offenses as disorderly conduct (Penal Law §240.20) and drinking in public (Administrative Code §10-125).  


� Penal Law §30.00(1).


� See, e.g., General Obligations Law §1-202; CPLR §105(j); Domestic Relations Law §2.


� In fact, a person under the age of sixteen is not considered criminally responsible for their actions by “reason of infancy”. Family Court Act §301.2(1). 


� See, Criminal Procedure Law §1.20(42); Penal Law §10.00(18).


� Criminal Procedure Law §140.10. 


� Criminal Procedure Law §150.10.


� Patrol Guide Procedure 208-27. The Criminal Procedure Law permits the issuance of an appearance ticket for offenses other than Class A, B, C or D felonies (the most serious crimes) and certain other violations of the Penal Law. 


� Patrol Guide Procedure 209-01.


� Criminal Procedure Law §150.60.


� Family Court Act Article Three.


� Family Court Act §305.2(4).


� Family Court Act §307.1(1).


� Family Court Act §301.2(1); 305.2(2).


� People v Crosby, 105 AD2d 844, 481 NYS2d 764 (1984).


� Patrol Guide Procedure 215-09.


� Patrol Guide Procedure 215-08.


� Id.; See also, Patrol Guide Procedure 215-09.


� Id.


� Patrol Guide Procedure 208-03.


� Patrol Guide Procedure 208-27; 209-01.





