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Res No. 91A-2002:
By:
Council Members Barron, Clarke, Perkins, Comrie, Davis, Dilan, Fidler, Lopez, Reyna, Rivera, Sanders, Serrano, Weprin and Foster; also Council Member Vann

Title:

Resolution calling for the retrial of Charles Schwarz for the 1997 assault on Abner Louima; calling on District Attorney Hynes to investigate criminal charges against former police officers Thomas Bruder, Thomas Wiese, and Charles Schwarz; declaring that these individuals should never again be allowed to serve as police officers; and calling for the appointment of a Special Prosecutor to investigate police brutality and other incidents of police misconduct.

Background


On August 9, 1997, Abner Louima, a Haitian immigrant, was sexually brutalized with a wooden stick, possibly the handle of a toilet plunger, in the bathroom of the 70th Precinct stationhouse in Brooklyn.
  Mr. Louima, a bank security guard and a married father, was arrested earlier that night along with another man, for allegedly interfering with police officers trying to break up a fight outside of Club Rendez-Vous in Brooklyn.
  Charges against Mr. Louima were later dropped.
  As a result of this horrible attack, Mr. Louima required surgery to repair a punctured small intestine and an injury to his bladder.


Following the attack on Mr. Louima, twelve officers from the 70th Precinct were transferred, suspended or demoted to desk duty.
 The Brooklyn District Attorney’s Office and the United States Attorney’s Office for the Eastern District quickly launched an investigation into the attack on Mr. Louima; however, federal prosecutors soon took the lead.
  Five officers were indicted on federal charges and tried in two trials in United States District Court in Brooklyn.
  Justin Volpe and Charles Schwarz were charged with depriving Mr. Louima of his civil rights and conspiracy.
    The U.S. Attorney’s Office charged that Volpe sodomized Abner Louima with a wooden stick while Schwarz held him down, then the two conspired with other officers to cover up what had taken place.
  Thomas Bruder and Thomas Wiese were also charged with conspiracy and violating Mr. Louima’s civil rights.
  Prosecutors believed that Bruder, Wiese and Volpe beat Mr. Louima inside the patrol car that was used to transport him to the stationhouse.
  Michael Bellomo was the sergeant on duty during the attack and was charged with conspiracy, making false statements, and being an accessory after the fact.
  In an effort to cover up the brutal attack, Bellomo allegedly filled out a false report on the incident and lied to agents from the Federal Bureau of Investigation.


The attack on Mr. Louima brought about a wave of protests against the New York City Police Department for questionable incidents of police conduct, culminating in a march over the Brooklyn Bridge in August 1999, which was the largest political demonstration in the City since 1992.
   


The first trial took place in the Spring of 1999.  After three weeks of testimony demonstrating that he sexually brutalized Abner Louima, Justin Volpe pleaded guilty to violating Mr. Louima’s civil rights.
  “[A] parade of other police officers testified that they saw [Volpe] in the 70th Precinct station house brandishing a feces-stained stick that he used to brutalize Mr. Louima and bragging about how he had humiliated him.”
  In his confession, to which the jury was not privy, Volpe did not implicate any other officer by name.
  


Volpe’s plea removed the principal defendant from the trial, leaving prosecutors with a more difficult case to prove against the four remaining defendants.
  None of the remaining defendants testified in his own defense, defense attorneys declined to call Volpe as a witness after his guilty plea, and Mr. Louima could not positively identify the second officer involved in the bathroom attack.


On June 8, 1999, the jury convicted Charles Schwarz of violating Mr. Louima’s civil rights by holding him down while Volpe sodomized him with a stick.
  “Two policemen gave major testimony against Officer Schwarz.  Detective Eric Turetzky and Officer Mark Schofield said they saw him walk Mr. Louima, handcuffed and with his pants down, from the station house desk ... directly to the restroom area.”
    


Schwarz, Bruder and Wiese were acquitted of charges that they beat Mr. Louima in a patrol car on the way to the 70th Precinct.
    The jury found Sergeant Bellomo not guilty of trying to cover up the beating of Mr. Louima in the patrol car and of trying to conceal a separate attack by Volpe on another Haitian immigrant, Patrick Antoine.


Following the verdict, Zachary W. Carter, then-United States Attorney for the Eastern District, described the attack on Abner Louima as “the most depraved act that has ever been reported or committed by a police officer or police officers against another human being.”


The second trial stemming from the attack was conducted in 2000.  In that case, Schwarz, Bruder and Wiese were convicted of conspiracy to obstruct justice for misleading federal investigators about Schwarz’s role in the attack on Mr. Louima.  


In June 2000, Charles Schwarz was sentenced to 15 2/3 years in prison for his role in the attack on Abner Louima.
  Schwarz was facing a possible life sentence.  The sentence he received was half the term handed down to Justin Volpe following his guilty plea.
  Facing the possibility of ten-year sentences, Bruder and Wiese received five years for conspiring with Schwarz to cover up his role in the incident.
  


On February 8, 2002, the convictions against Schwarz, Bruder and Wiese were overturned. The U.S. Court of Appeals for the Second Circuit overturned Schwarz’s conviction for violating Mr. Louima’s civil rights because it found that his attorney, Stephen Worth, was conflicted by his law firm’s retainer agreement with the Patrolman’s Benevolent Association (“PBA”).
  “A unanimous three-judge panel said that Mr. Louima’s civil suit against the PBA for orchestrating a conspiracy against him put Mr. Worth in an untenable position during Mr. Schwarz’s criminal trial in 1999.  The conflict became manifest, the court said, when Mr. Worth continued to assert that Mr. Volpe was the lone assailant even after Mr. Volpe pleaded guilty in the middle of trial and said there was a second officer present when he jammed a wooden stick into Mr. Louima’s rectum in the bathroom.”
  The Court of Appeals also found that the lower court erred in denying Schwarz a post-trial hearing on whether the jury was contaminated when it learned the Volpe had stated during his plea that a second officer was present.
  Schwarz can be retried on this charge.  


The court also reversed the convictions of Schwarz, Bruder and Wiese for conspiracy to obstruct justice.  The court based the reversal on insufficient evidence.
  In the 2000 trial, the three officers were charged with obstructing or impeding a federal grand jury investigation.  The government presented evidence of some 250 phone calls between the three officers and others following the attack on Abner Louima, evidence of stationhouse meetings, and statements by the officers to investigators.
  According to the court, the only evidence that tied the officers’ conduct to the grand jury proceeding was a statement Bruder made to federal investigators on November 8, 1997.
  In the opinion of the court, Chief Judge Walker stated:  “The fatal defect in the government’s case is that there was no showing that Bruder, who had been subpoenaed only for his memo book, knew that the allegedly false statements he made to the federal investigators on Nov. 8, 1997, would be conveyed to the federal grand jury.”
  The court further held that double jeopardy concerns prevent the government from retrying Schwarz, Bruder and Wiese on the conspiracy to obstruct justice charge.


Following the decision, Eastern District U.S. Attorney Alan Vinegrad released a statement in which he said that the government was preparing to retry Charles Schwarz.
  Mr. Vinegrad also stated that he believed that Schwarz had waived any objections to his attorney’s conflict.

Resolution 91-A

Resolution 91-A explains, as outlined above, that the convictions of Schwarz, Bruder and Wiese offered the community some consolation that such acts of brutality would not go unpunished, but that in February 2002 the U.S. Court of Appeals for the Second Circuit reversed these convictions, finding that Schwarz’s attorney in the 1999 case was conflicted by his representation of the PBA and that the conspiracy convictions of Bruder, Wiese and Schwarz were based on insufficient evidence.  In light of these reversals:

· Resolution 91-A calls for the retrial of Charles Schwarz in federal court on the charge that he violated Abner Louima’s civil rights when he held Mr. Louima down as Justin Volpe brutalized him with a wooden stick.

· Due to double jeopardy concerns, Bruder, Wiese and Schwarz cannot be retried on the charge that they conspired to obstruct justice in covering up details of the attack on Abner Louima.  Therefore, Resolution 91-A calls upon Kings County District Attorney Charles Hynes to investigate the possibility of charging the three officers under New York State law for their roles in the attempted cover-up.

· The Resolution declares that Bruder, Wiese and Schwarz are a disgrace to the New York City Police Department and should never again be allowed to serve as police officers.

· Based on several questionable incidents of police misconduct, including the attack on Abner Louima, Resolution 91-A calls upon Governor George Pataki to appoint a Special Prosecutor to investigate reported incidents of police brutality and other incidents of police misconduct.


Resolution 91-A calls for certain steps to be taken to ensure that justice is realized in the horrific attack on Abner Louima – an attack that was described by Mr. Vinegrad as “one of the worst acts of police brutality in New York City history.”
  Perhaps justice would be achieved by realizing the hopes of Abner Louima himself who in 1999 stated, “I hope what comes of my case is change.  What happened to me should not happen to any human being, to my children or anybody else’s children.”
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