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Title:
A Local Law to amend the administrative code of the city of New York, in relation to the creation of a comprehensive wetlands protection policy for New York City.

Preconsidered Int. No. 
By 
Title Council Member Vann

Title:
A Local Law to amend the administrative code of the city of New York, in relation to coordination between the department of environmental conservation and the department of buildings when development is proposed for the city’s coastal zone

I. Introduction
On Thursday January 22, 2009 at 1 p.m., the Committee on Environmental Protection, chaired by Council Member James Gennaro, will hold a hearing on the above-listed bills, both of which are related to protection of wetlands and coastal areas.  Invited to testify are officials from the Mayor’s Office of Long-Term Planning and Sustainability, Acting Commissioner Steven Lawitts of the New York City Department of Environmental Protection, Professor Steven R. Kellert, Tweedy Ordway Professor of Social Ecology, Yale University School of Forestry and Environmental Studies, Mr. James G.Titus, Project Manager Sea Level Rise Project, USEPA Headquarters, Cathleen Breen of NYPIRG, Larry Levine of the Natural Resources Defense Council, Isabelle Silverman of Environmental Defense, environmental agency officials and other entities and individuals.
II. Background
a. What are Wetlands?

Wetlands are transition areas between uplands and aquatic habitats
.  Generally, wetlands include swamps, marshes, bogs and wet meadows.
  The New York State Department of Environmental Conservation (“DEC”) defines wetlands as “areas where land and water meet. As transitional areas between aquatic and upland plant and animal communities, wetlands often have some of the qualities of both kinds of animal and plant communities. Wetlands also occur where the groundwater occurs near or at the surface, saturating the soil and the root zone of the plants that grow there.”
  These most prevalent and widely distributed wetlands in North America are non-tidal marshes, which are mostly freshwater marshes.
 Tidal marshes are freshwater, brackish (somewhat salty), or saline (salty), and…are most prevalent in the United States on the eastern coast from Maine to Florida and continuing on to Louisiana and Texas along the Gulf of Mexico.”
  
b. What are the benefits of Wetlands?

There are many functions that tidal marshes perform which are beneficial to bodies of water.  For example, tidal marshes, buffer stormy seas and prevent flooding, slow shoreline erosion, and absorb excess nutrients before they reach the oceans and estuaries. High concentrations of nutrients can result in oxygen levels low enough to harm wildlife.
 Wetlands also provide vital food and habitat for clams, crabs, and juvenile fish, as well as offering shelter and nesting sites for species of migratory waterfowl.

The marshes of New York are of great ecological importance and perform an essential role in controlling floods and in protecting a vast swath of the City’s shorefront from storms and erosion.”
   Furthermore, wetlands “are vital for protection of the environment and public health.  Wetlands are transitional areas that act as buffers between open waters and uplands and provide functions that: filter pollution, purifying our drinking water, and protecting rivers, lakes, and coastal waters from pollution, such as sediment, nutrients, chemical contaminants, and bacteria…”
  Moreover, “[i]n the New York City drinking water watershed, the pollution filtration and aquifer recharge provided by wetlands is extremely important for protecting the quality of water that serves over nine million people.  Wetland environments act as buffers for streams, rivers, lakes, and drinking reservoirs because they trap, uptake and transform harmful nutrients, heavy metals, pesticides, and organic pollutants before they can flow into downgradient water bodies.”

Coastal wetlands are said to be the most productive ecosystems on Earth.
  The bidirectional movement of water caused by tides is believed to augment this productivity.
  More than half of the commercially harvested fish in the United States spent some portion of their life cycle in estuaries and coastal waters
. Coastal habitats are spawning grounds and provide habitat and shelter for finfish, shellfish and other wildlife.
 Coastal habitats also provide resting, spawning and breeding habitat for eighty-five percent of waterfowl and migratory birds and forty-five percent of the nation’s endangered and threatened species.
  Studies show that the economic value of coastal habitats is likely in the hundreds of billions of dollars.
  Coastal fisheries generate more than one billion dollars annually from recreational fishing and approximately twenty-five percent of all recreational fishing in New York takes place in coastal waters.

Finally, wetlands provide areas for recreation, education and research.
  Often wetlands are the only green space remaining in an increasingly developed urban area.
  Without wetlands, birds like the American Oystercatcher, on the Audubon Society’s 2007 Watchlist for habitat loss, may become locally extinct.

c. Wetlands Loss in New York City
New York City once contained 224,000 acres of freshwater wetlands. This valuable ecosystem was able to slow erosion, prevent flooding by retaining storm waters, filter and decompose pollutants, and would have even been able to slow global warming by converting carbon dioxide into oxygen at a prodigious rate.  In the past 200 years most of this land has been filled for construction, development or dredged for transport.  Only 2,000 acres of freshwater wetland, or less than one percent of the historical freshwater wetlands remain in the City today, and many species that once called these wetlands home have been lost forever.
  Coastal wetlands in New York historically covered approximately 100,000 acres but seventy-five percent of coastal wetlands in New York City, including salt fresh tidal marshes, have also been lost.  The loss of these wetlands has resulted in the loss of the species that inhabited them, but the loss of species diversity, pales in comparison to the loss of ecosystem diversity, which is the loss of variation in the collection of assemblages, communities and habitats within a region.  The loss of ecosystem diversity presents the gravest threat to local biological diversity because it involves the loss of habitat and that threatens to eliminate the entire community and all the species that inhabit the habitat.
  
Development presents a significant threat to the remaining wetlands but and even greater threat is posed by sea level rise.  According to the United States Environment Protection Agency (EPA), the National Oceanic and Atmospheric Administration (NOAA) and the United State Geological Survey (USGS), three respected scientific agencies, global sea level is rising, and there is evidence that the rate is accelerating
. Increasing atmospheric concentrations of greenhouse gases, primarily from human contributions, are warming the atmosphere and oceans.
 Warmer temperatures raise sea level by expanding ocean water, melting glaciers, and thereby increasing the rate at which ice sheets discharge ice and water into the oceans. Rising sea level and the potential for stronger storms present an increasing threat to coastal cities and their infrastructure, beaches, wetlands, and ecosystems.
  The Intergovernmental Panel on Climate Change (IPCC) predicts that the average rate of global sea-level rise during the twenty-first century is very likely to exceed the average rate over the last four decades.
  For New York, acceleration in sea-level rise by 2 millimeters per year will cause many wetlands to become stressed and some to be lost entirely.  The just released EPA synthesis report indicated with a good deal of certainty that New York City will lose some tidal wetlands even if sea level rise does not increase at 2 millimeters per year.
Yet coastal regions are generally managed under the premise that sea level is stable, shorelines are static, and storms are regular and predictable.
  New York State does not have written policies or regulations pertaining specifically to

sea-level rise in relation to coastal zone management, although sea-level rise is becoming

recognized as a factor in coastal erosion and flooding by New York State Department of

State (DOS) in the development of regional management plans.
  As such, development of a plan to address the inevitability of sea rise in New York City would seem prudent.

These wetland habitats may continue to exist elsewhere, but they may be permanently lost to New York City without additional measures to preserve them.  The companion bills being heard today are directed at protecting the less than one percent of freshwater wetlands and twenty-five percent of coastal wetlands that remain.
III. Statutory Authority Governing Wetlands and Coastal Areas Protection
The primary statutes governing wetlands protection in New York, the Freshwater Wetlands Act
 and the Tidal Wetlands Act
  regulate development in wetlands but acknowledge the traditional authority of local governments in this area and authorize local laws that may operate in tandem with state regulation.
 The State Freshwater Wetlands Act, Article 24 of the New York State Environmental Conservation Law (ECL), protects freshwater wetlands that are 12.4 acres in size or larger but smaller freshwater wetlands are designated as being of “unusual local importance” are also protected.
  The Freshwater Wetlands Act identifies wetlands by the vegetation that grows there because certain types of plants are good indicators of wet conditions over time
.  These plants include trees such as willows, emergent plants such as cattails and sedges and aquatic plants such as water-lily and bog mat vegetation.
  The Tidal Wetlands Act, on the other hand, is applicable to tidal wetlands of any size.  Tidal wetlands are classified by the amount of water covering the area at high and low tides and the vegetation present in these areas.
  The Tidal Wetlands Act states that the State Department of Environmental Conservation Tidal Wetlands permits shall be in addition to such permits as may be required by a municipality.
  Local freshwater wetlands laws, as is typical with tandem jurisdiction, must be at least as protective as the state law.
  Coastal regions in New York are also subject to the jurisdiction of the Coastal Erosion Hazard Areas Act
  Coastal erosion is part of a natural process that involves an endless redistribution process that continually changes beaches, dunes and bluffs.
 Human activities, such as construction, boating and recreation can accelerate erosion of sandy beaches, dunes, and bluffs.
 Certain sections of New York's coastline are particularly susceptible to erosion through natural actions of adjacent water bodies and through human activities. In these areas, erosion can cause extensive damage to public and private property, to natural resources and even endangers lives.
 Significant economic losses to individuals, private businesses and the state's economy have been the result of erosion as coastal erosion damage has necessitated large public expenditures to remove debris and ruined structures and to replace essential public facilities and services. 

Threats to life and property can be minimized by regulation of land use, development, new construction or placement of structures, and by controlling construction of erosion protection structures in coastal areas designated as erosion hazard areas.  The Coastal Erosion Hazard Areas Act provides the regulatory basis for these land use controls. 
Other state agencies also have jurisdiction over coastal areas.  For example, the U.S. Army Corps of Engineers issues permits to dredge and fill in wetlands and for construction of structures in waterways and wetlands.
  The Corps jurisdiction extends to major waterways that are traditionally considered navigable.
  There is a coordinated procedure for U.S. Army Corps of Engineers review of Protection of Waters Permits with the Department of Environmental Conservation.  The Department of State also has jurisdiction when a project is located in a coastal area or within a Local Waterfront Revitalization program.

Furthermore, the state of New York has jurisdiction over the land beneath coastal waters.
 The water bodies with state-owned underwater lands are under the stewardship of the Office of General Services (OGS). The OGS regulations primarily focus on docks, piers, wharfs, moorings and facilities using these and related structures to provide for docking and mooring water vessels; e.g, marinas, boat basins, shipping ports and mooring areas. The primary intent of the legislation is the regulation of large docking and mooring facilities whether private or commercial based on the thresholds in the legislation.
  The statute also mandates the regulation of platforms in, on or over navigable waters that are not used as docking facilities. This aspect of the legislation was included to provide for regulatory control of platforms, with and without structures built on them that serve to support various types of activities, many of which are not water-dependent uses
.  Any platform with a significant structure constructed or placed on it or a platform of large dimensions, with an unbroken surface, may cause adverse environmental effects.
  The following underwater lands are under the jurisdiction of the Office of General Services: the Arthur Kill River Barretts Creek, Bushwick Inlet, the East River, Gravesend Bay, Harlem River, Kill Van Kull, New York Harbor, Newtown Creek, Sheepshead Bay and Reynolds Channel.
 

The New York State Office of Parks, Recreation and Historic Preservation also has jurisdiction over floating objects such as moorings, floating docks and other floating structures under Article 3 of the Navigation Law (Floating Objects).
  A Floating Object permit pursuant to Article 3, Section 35-a of Navigation Law is required for floating objects other than aids to navigation; e.g., mooring buoys, swim area markers, special anchorage areas, slalom ski courses, speed zone markers and swim floats.
 DEC has permit jurisdiction within the Catskill and Adirondack Parks, while the NYS Office of Parks, Recreation and Historic Preservation has jurisdiction throughout the remainder of the state.
Finally pursuant to the Federal Clean Water Act, structures placed in, on or over navigable water of the United States as defined in the federal Clean Water Act may require a permit under Section 404 (Permits for Dredged or Fill Material) from the US Army Corps of Engineers. Structures requiring a Section 404 permit also require a Section 401 Water Quality Certification from the NYSDEC.
  With the many different agencies that may require permits for development in and near New York City wetlands, coordination is key to making sure that all appropriate permits or approvals are obtained in order to prevent damage to the existing wetlands.  The future of New York City’s remaining wetlands depends on all of us and our commitment to protect what is left.
VIII. What Can New York City to Protect its Wetlands and Coastal Areas
The companion bills before us are intended to begin the bold and innovative process needed to balance the burdens placed on coastal areas by development with the obvious economic benefits of preserving our wetlands over time and into the future.  Into No. 506 calls for the development of a realistic and visionary plan that acknowledges all the threats to human health and the environment from current and future wetlands loss and proposes informed carful responses.  The Preconsidered Into. acknowledges that the efforts to regulate wetlands management must be coordinated among the agencies that have jurisdiction over wetlands and underwater lands and provides a straight forward approach to coordination between the agencies. 
a. Proposed Int. No. 506-A
Proposed Int. No. 506-A requires the City of New York to complete a study of existing wetlands, to create and implement a comprehensive wetlands policy, and to institute a moratorium on draining and filling wetlands until such policy is implemented. 
Section 1 finds that the preservation of wetlands in New York City is in the best interest of the City, that existing wetlands law does not sufficiently protect the City’s wetlands, and that a comprehensive City wetlands protection policy would help to fill this gap.

Section 2 adds a new section 24-528 to Chapter 5 of Title 24 of the Administrative Code of the City of New York. Subdivision (a) defines terms used in the bill. In order to facilitate the development of the wetlands policy policy, subdivision (b) requires the City to undertake a comprehensive study of existing wetlands to be completed by July 31, 2009 and submitted to the Mayor and the Speaker of the Council. 
In order to prevent the loss of wetlands before such policy is implemented, subdivision (c) institutes a moratorium on the draining and filling of all wetlands identified on either national wetlands inventory maps or the department of environmental conservation’s 1995 maps of freshwater wetlands. This moratorium is to end on July 31, 2009, but may be extended by the Commissioner of the Department of Environmental Protection in 6 month increments in order to complete the study if it is delayed, and in order to develop recommendations arising from the study.
Subdivision (d) requires that a comprehensive wetlands policy be implemented no later than December 31, 2009, and that it be reviewed and revised every second year after its implementation. The goals of the comprehensive wetlands policy shall be to: conserve, protect, enhance, stabilize, restore and expand city wetlands; to end the loss of wetlands in the city; and to standardize the city’s approach regarding wetlands management. The policy is required to consider current protections as well as the value of wetlands to the city in terms of economic value, ecological functions, and aesthetics. 

Subdivision (e) requires that the technical, legal, environmental, and economic feasibility of a variety of measures be assessed as part of the policy developed pursuant to subdivision (d). Some of the measures are: standardization of City agencies’ approaches to wetlands, coordination with federal and state entities, land acquisition and land use planning designed to accommodate wetlands retreat, opportunities for citizen-initiated wetland identification efforts, opportunities for the restoration of degraded wetlands, and opportunities to create a coastal buffer zone to allow for wetlands retreat and retention as sea level rises.
Subdivision (f) requires that quantitative and measurable goals regarding wetland conservation and enhancement be included in the comprehensive wetlands policy. It also requires continued mapping of existing and restored wetlands, as well as wetlands that have the potential for restoration. It requires that interim and final milestones for implementing these measures be included in the policy. 

Subdivision (g) requires that a draft of the policy be completed by October 15, 2009, and that it be made available for public comment. Subdivision (h) stipulates that the policy be reviewed every two years. Subdivision (i) requires that a report on the policy’s progress be submitted to the Mayor and the Speaker of the City Council every two years. Subdivision (j) establishes of a wetlands policy advisory committee, which shall provide advice and recommendations on the draft and final versions of the comprehensive wetlands policy, as well as on any revisions and reviews. The advisory committee shall be composed of seven members, four of whom shall be appointed by the Mayor and three of whom shall be appointed by the Speaker of the Council, and none of whom shall be employed by the City of New York.
b. Preconsidered Int. No 
This preconsidered bill requires coordination between the City’s Department of Buildings and the State’s Department of Environmental Conservation (DEC) before the issuance of a building permit in New York’s coastal zone. 

Section 1 finds that development on land within New York City’s coastal zone usually requires permits from the State’s Department of Environmental Conservation. These permits include coastal erosion permits, tidal wetlands permits, and sometimes freshwater wetlands permits. Approvals for development may also be needed from other agencies such as the United States Army Corps of Engineers, the New York State Department of State, or the State Office of General Services. Applicants, however, may not be aware of the need for permits from other agencies, and coordination between the City’s Department of Buildings and the State Department of Environmental Conservation is needed.
Section 2 adds a new section 28-105.13 to Chapter 1 of Title 28 of the Administrative Code of the City of New York. Subdivision 28-105.13 defines terms such as “coastal zone boundary,” “coastal erosion hazard area map,” and other relevant terms. Subdivision 28-105.13.1 mandates that no building permits shall be issued by the Department of Buildings to construct any structure within the coastal zone without documentation that the DEC and any other agencies with jurisdiction over the property have issued appropriate permits. Subdivision 28-105.13.2 requires that any application to build within the coastal zone be accompanied by documentary proof such as a print-out from Google Earth or similar technology that allows visual confirmation by the department of the property’s location and site features, and whether the proposed structure would be located within the coastal zone, within a coastal erosion hazard area, or adjacent to a natural protective feature. 
Subdivision 28-105.13.3 prohibits the submittal of applications that falsely aver that a property is outside of the coastal zone or a coastal erosion hazard area or that it is not adjacent to a natural protective feature, or that omit relevant information about the property’s proximity to the coastal zone, coastal erosion hazard areas, or natural protective features. The subdivision stipulates that permits that have already been issued pursuant to false or omitted information be suspended until the appropriate permits are obtained, and that persons who knowingly submit false information be subject to a civil penalty of one thousand dollars for each day that the application is not properly revised.
IX. Conclusion
Wetlands protection in New York City is accomplished primarily through the use of three laws—the Tidal Wetlands Act, the Coastal Zone Management Act through the Waterfront Revitalization Program and the Coastal Erosion Hazard Areas Act.  However these laws have not prevented significant loss of wetlands in New York City. Without a concerted and directed effort to prevent wetlands loss, and a plan to accomplish it, many more acres of wetlands will be lost.  The current laws do not extend far inland and therefore do not encompass the broader area vulnerable to sea-level rise.  These companion bills are a way to begin to address and respond to the loss of New York City wetlands and the unique species that inhabit them.
Proposed Int. No. 506-A

By Council Members Gennaro, Addabbo Jr., Brewer, Fidler, Gentile, Gonzalez, James, Koppell, Liu, McMahon, Nelson, Sanders Jr., Weprin, Gerson, White Jr. and Martinez
A Local Law
..Title

To amend the administrative code of the city of New York, in relation to the creation of a comprehensive wetlands protection policy for New York city.

..Body

Be it enacted by the Council as follows:

Section 1.  Legislative findings and intent.   The Council finds that wetlands serve a variety of critical functions important to the residents of New York City.  These functions include surface water storage, flood control, shoreline stabilization, stream flow maintenance, groundwater recharge, sediment removal and nutrient recycling,  promoting aquatic species productivity and provision of plant and wildlife habitat.  By contrast, draining and filling wetlands impairs their functions and destroys native habitats.  Unfortunately New York City has lost the majority of its wetlands.  The Council finds that preserving the remaining wetlands, creating new wetlands and undertaking actions designed to improve the functions of wetlands is in the best interests of the City, offers a way to respond to the challenges that will be presented by climate change and rising sea levels and assures that the majority of wetlands benefits accrue to the general public. The Council further finds that the existing law leaves gaps in wetlands protection and that it is necessary for the City to develop and implement a comprehensive wetlands protection policy.  
Section 2. Chapter 5 of title 24 of the administrative code of the city of New York is amended by adding a new section 24-528 to read as follows:

§24-528 New York city comprehensive wetlands study and protection policy. a. Definitions.

1. “City” shall mean the geographic area constituting the city of New York including, wetlands, shorelines and underwater lands to the extent that they are owned by the city.

2. “Wetlands” shall mean all areas that are inundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and that under normal circumstances do support, a prevalence of hydrophytic vegetation as defined by the January 1989 federal manual for identifying and delineating jurisdictional wetlands, prepared by the federal interagency committee of the United States army corps of engineers, United States environmental protection agency, United States fish and wildlife service, and the United States department of agriculture natural resources conservation service.  

b. The commissioner shall undertake a comprehensive study of city wetlands including, but not limited to, those identified on the department of environmental conservation 1995 freshwater wetlands maps and the United States fish and wildlife national wetlands inventory maps, in order to fully identify all wetlands located in that city that are able to be protected and have their functions improved.  Such study shall be completed on July 31, 2009 and shall be submitted to the mayor and the speaker.

c. To ensure that no wetlands designated “critical environmental areas” pursuant to subdivision i of section 617.3 of title 6 of the New York code of rules and regulations and wetlands that are potentially “of unusual local importance” pursuant to ECL 24-301 are lost during the pendency of the study, required pursuant to subdivision b of this section there shall be a moratorium on draining and filling of all wetlands identified on quadrants of the 1995 department of environmental conservation freshwater wetlands maps as containing wetlands and on the national wetlands inventory maps covering wetlands in the city.   Such moratorium shall end on July 31, 2009 but may be extended by the commissioner in six month increments, in order to accommodate the completion of such study and the development of recommendations resulting from such study. The commissioner shall have the authority to waive the moratorium established pursuant to this subdivision with respect to specific wetlands areas in the event the city finds there are exigent circumstances.  Where the moratorium is waived the commissioner shall make a specific finding in writing as to the exigent circumstances upon which such waiver was granted.

d. No later than December 31, 2009 the commissioner, shall develop a comprehensive wetlands protection policy for the city, the overall goals of which shall be to (1) conserve, protect, enhance, stabilize, restore and expand city wetlands, (2) end the loss of wetlands in the city and (3) standardize the city’s approach regarding wetlands management  Such policy shall consider (1) the current condition and protections afforded wetlands in the city, including wetlands smaller than 12.4 acres in size; and (2) the ecological, economic, aesthetic and other values of wetlands, including, but not limited to, (i) absorption of storm water runoff, (ii) surface water storage, (iii) filtration of pollutants, (iv) prevention of erosion, (v) shoreline stabilization, (vi) stream flow maintenance including maintaining the aquatic habitat and aesthetic appreciation opportunities of streams, (vii) groundwater recharge, (viii) provision of recreational opportunities, (ix) capacity to sustain and increase biodiversity, (x) provision of habitat for plants, fish, shellfish, birds and other wildlife, and (xi) addressing potential or actual sea-level rise and storm surges associated with the expected increased intensity and frequency of storms.  

e. The commissioner, shall assess the technical, legal, environmental and economic feasibility of including the following measures, at minimum, as part of the policy developed pursuant to subdivision d of this section: 

(1)  appropriate requirements, enforcement mechanisms and incentives 

to conserve,protect, enhance, restore and expand wetlands in the city and to standardize the city’s approach regarding their management to assure the consistency of approach among agencies; 

(2)  appropriate requirements, enforcement mechanisms and incentives, to conserve, protect, enhance, restore and expand ecological buffers, upland areas as established by wetland indicator species and soils on the upland boundary of the wetland, drainage and infiltration systems and other features associated with wetlands and to standardize the city’s approach regarding their management to assure consistency;

(3)  appropriate requirements, enforcement mechanisms and incentives that provide for no loss of any wetlands area in the city;

(4)  policies, laws, rules and regulations that have been enacted or adopted by other jurisdictions to conserve, protect, enhance, restore and expand wetlands and to standardize their management;

(5)  land acquisition and land use planning practices and opportunities to provide for wetlands retreat; 

(6)  a protocol for coordination with appropriate federal, state and city governmental entities that have jurisdiction over or other property interest in wetlands or ecological buffers, upland areas, drainage and infiltration systems or other features associated with wetlands, for the purpose of furthering the goals of the city’s comprehensive wetlands protection policy, including the development of a comprehensive list of wetland creation mitigation opportunities and notification procedures regarding proposed development projects that may adversely impact wetlands or associated features; 

(7)  opportunities to improve the implementation of wetlands mitigation and creation activities through enhanced reporting, monitoring and enforcement; 

(8)  opportunities to support citizen-initiated identification efforts for wetlands not currently identified on the most recently released department of environmental conservation wetlands maps, using the United States fish and wildlife service digital wetlands maps and tools, in order to alert prospective users to use limitations;

 (9)  opportunities to restore wetlands where degradation has taken place, in a manner consistent with appropriate requirements, regular monitoring and including such enforcement mechanisms as will ensure restoration is effective, provided that the direct beneficiaries of restoration activities had no role in filling wetlands or wetlands degradation;   

(10)  a plan for restoring the wetland fringe of Jamaica Bay, including but not limited to, immediate protection from development of existing wetlands and upland buffers and implementation of existing proposed restoration projects and the development of new ones;

(11)  opportunities for oyster and eelgrass restoration and other conservation practices on underwater properties and the transfer of jurisdiction of such properties owned by the city to the department of parks and recreation, provided that shellfish harvesting be limited to department of environmental conservation certified shellfish beds and waters with a designated water quality goal of shell fishing; 

(12)  opportunities to create a coastal buffer zone designed to allow for wetlands retreat and retention as a result of sea level rises;  

(13) a review of streets and street termini, in conjunction with the department of transportation, to identify which wetland properties will not be needed for future transportation needs and would benefit from management by the department of parks and recreation or could be included in the departments’ bluebelt program; and

(14) a public education program to increase awareness about the ecological, economic,  aesthetic and other values of wetlands and ecological buffers, upland areas, drainage and infiltration systems and other features associated with wetlands.

f. The comprehensive wetlands protection policy developed pursuant to this section, as it may be revised pursuant to subdivision h of this section, shall contain the following:

(1)  specific quantitative and measurable goals related to conserving, protecting, enhancing, restoring and expanding the city’s wetlands and standardizing their management, in addition to, as appropriate, ecological buffers, upland areas, drainage and infiltration systems and other features associated with such wetlands, and appropriate requirements, enforcement mechanisms, incentives and other measures for achieving such goals;

(2)  identification and mapping of existing wetlands in the city and former wetlands in those areas where former wetlands can be restored and have the potential to become productive wetlands again, and, as appropriate, ecological buffers, upland areas, drainage and infiltration systems and other features associated with such wetlands, which have the potential for enhancement, restoration or expansion;

 
(3)  assessments of the feasibility of the measures proposed for inclusion in such policy;

(4)  for any recommendation of the wetlands protection policy advisory committee 

established pursuant to subdivision j of this section that was not assessed for inclusion or incorporated in such policy, an explanation for such omission; and 

(5) a schedule, including interim and final milestones, for implementing the measures and achieving the specific goals included in such policy and methods of monitoring progress towards achieving such milestones and goals.


g. No later than October 15, 2009, the commissioner shall complete a draft of the comprehensive wetlands protection policy required pursuant to this section.  Such draft shall be subject to public comment and shall be submitted to the mayor and the speaker.


h. The comprehensive wetlands protection policy prepared pursuant to this section shall be reviewed and revised as necessary to achieve its goals, but in no event shall such review occur less often than every two years.  

i. No later than December 31, 2011 and no later than December 31 of every second year thereafter, the commissioner, in conjunction with the commissioner of parks and recreation, shall submit a report to the mayor and the speaker of the council that provides an update on the comprehensivewetlands protectionpolicy prepared pursuant to this section, which shall include, but not be limited to:

(1)  the implementation status of the measures included in such

 policy, as it may have been revised pursuant to subdivision h of this section; and 

(2) specific progress towards each of the policy’s goals.

j. (1) A wetlands protection policy advisory committee shall be established, which shall provide advice and recommendations to the commissioner on the draft and final comprehensive wetlands protection policy and any revisions and review thereto for a period of six years  

(2) Such advisory committee shall be comprised of seven members, three of whom shall be appointed by the speaker of the council and four of whom shall be appointed by the mayor.  The members shall be appointed within sixty days from the effective date of this section and shall serve without compensation.  A chairperson shall be selected by the members from amongst the members.  Any vacancy shall be filled in the same manner as the original appointment for the remainder of the unexpired term.  The commissioner may provide staff to assist the advisory committee.  No member of the advisory committee shall be an employee of the city of New York. 

§2.  This local law shall take effect immediately.

Int. No. 

By Council Member Vann






A Local Law

..Title

To amend the administrative code of the city of New York, in relation to coordination between the department of buildings and other governmental agencies when development is proposed for the city’s coastal zone

..Body

Be it enacted by the Council as follows:


Section 1.  Legislative findings and intent.   The Council finds that development in the New York City coastal zone is subject to the jurisdiction of the New York State Department of Environmental Conservation (DEC) and typically requires issuance of a tidal wetlands permit and a coastal erosion hazard permit. Such development may also require the issuance of a freshwater wetlands permit if regulated freshwater wetlands are on the property or a floating objects permit, depending on development  planned.  DEC’s Coastal Erosion Management Regulations are designed, in part, to restrict or prohibit development in natural protective feature areas so that new buildings or structures are placed a safe distance from areas of active erosion and the impacts of coastal storms.  These regulations are also intended to restrict development involving public investment in services or facilities likely to encourage new permanent development in coastal erosion hazard areas.  Other approvals may be required for development in the coastal zone, including approvals by the United States Army Corps of Engineers, the New York State Department of State if the project is located within an area covered by a local waterfront revitalization program, and the State Office of General Services if the project involves structures in, on or over waters overlying state-owned underwater lands under the stewardship of OGS.

The Council finds, however, that applicants may not be aware of the need to coordinate with the Department of Environmental Conservation and other appropriate agencies when projects are located within the coastal zone or that applicants for permits may deliberately fail to disclose on their permit application to the Department of Buildings that their properties are located within the coastal zone.  Therefore the Council finds that coordination with the Department of Environmental Conservation and other agencies must be required by the Buildings Department in any case where an application for development is located within the coastal zone of New York City.  

§2.  Article 105 of chapter one of title 28 of the administrative code of the city of New York is amended by adding a new section 105.13 to read as follows:

§28-105.13  Coordination between the department of buildings and other governmental agencies  when construction is proposed for the city’s coastal zone.  For purposes of this section the following terms shall have the following meanings:

(1) “Coastal zone boundary” shall mean, (a) in comprehensively developed areas devoid of special natural waterfront areas, (i) bluebelts, (ii) tidal and freshwater wetlands, (iii) coastal floodplains and flood hazard areas, (iv) erosion hazard areas, (v) coastal barrier resources act areas, (vi) steep slopes, (vii) parks, (viii) beaches, or (xi) visual access and views of coastal waters and the New York city harbor, and (b) in underdeveloped areas devoid of the aforementioned features, where the nearest legally mapped street is at least three hundred feet landward of the mean high tide line, areas where the landward boundary is delineated at the legally mapped street nearest to the first major man-made physical barrier; except that, such term shall not include city island, broad channel island, and the rockaway peninsula, which are included within the city’s coastal zone in their entirety.

(2) “Coastal erosion hazard area map” shall mean the final map issued by the commissioner which delineates the boundaries of erosion hazard areas subject to regulation pursuant to part 505 of title six of the New York code of rules and regulations.
(3) “Erosion hazard area” shall mean an area of the coastline which is: (i) a structural hazard area; or (ii) a natural protective feature area.

(4) “Natural protective” feature shall mean a near shore area, beach, bluff, primary dune, secondary dune, or wetland, and the vegetation thereon.

(5) “Primary dune” shall mean the first dune above the intertidal zone actively colonized by salinity and wind-tolerant plants and affected by waves and heavy winds.

(6) “Secondary dune” shall mean the major dune immediately landward of the primary dune formed when severe storms breach primary dunes and deposit sand further inland or when winds blow fine-grained sand inland over the primary dune to form another dune.

 (7) “Person” shall mean any individual, public or private corporation, political subdivision, government agency, public improvement district, partnership, association, firm, trust, estate, or any other legal entity.
(8) “Structure” shall mean any object constructed, installed or placed in, on or under land or water, including, but not limited to, a building, permanent shed, deck, in-ground or aboveground swimming pool, garage, mobile home, road, public utility service distribution, transmission and collection system, storage tank, pier, dock, wharf, groin, jetty, seawall, revetment, bulkhead or  breakwater, or any addition to or alteration of the same.
(9) “Erosion protection structure” shall mean a structure specifically designed to reduce or prevent erosion, such as a groin, jetty, seawall, revetment, bulkhead, breakwater, or man-made protection feature created by landfill or sand deposition pursuant to an artificial beach nourishment project.
§28-105.13.1 Coordination mandated. No permit or approval shall be issued by the department to construct any structure within the coastal zone, within a coastal erosion hazard area or adjacent to a natural protective feature without documentation satisfactory to the commissioner that the New York State department of environmental conservation, and such other governmental agencies as are applicable, have issued the appropriate permits or other approvals for such construction or that the department of environmental conservation and such other governmental agencies as have jurisdiction have issued a written determination that no permit or other approval within the jurisdiction of such agency is required or the department makes a written determination that no such permit or other approval is required.

§28-105.13.2  No person shall submit an application to the department to construct any structure within the coastal zone without documentary proof of an on-line address verification using Google Earth or a similar technology that allows immediate visual confirmation by the department of the property’s location and site features and whether the proposed structure would be located within the coastal zone, within a coastal erosion hazard area or adjacent to a natural protective feature. 

§28-105.13.3  (1) No person shall submit an application related to construction of any structure within the coastal zone, within a coastal erosion hazard area or adjacent to a natural protective feature which falsely avers or by omission causes the department to determine that the subject property is not located within the coastal zone, a coastal erosion hazard area or adjacent to a natural protective feature or that the New York state department of environmental conservation and other appropriate agencies have issued the appropriate permits or approvals. 

(2)   Where an application for a permit falsely avers or by omission causes the department to determine that the subject property is not located within the coastal zone, within a coastal erosion hazard area or adjacent to a natural protective feature but a permit or other approval has already been issued, the department shall suspend such permit until the New York state department of environmental conservation and other appropriate agencies issue the requisite permit or other approvals, issue a determination that a permit or other approval within the jurisdiction of such agency is not required.

(3)  Any person who knowingly submits a false application for development of any structure within the coastal zone, a coastal erosion hazard area or adjacent to a natural protective feature shall be subject to a civil penalty of one thousand dollars for each day that said application is not properly revised to reflect the accurate state of facts respecting the property and its location within the coastal zone or in a coastal erosion hazard area or adjacent to a natural protective feature. 

§2. This local law shall take effect immediately and shall be applicable to any application pending before the department of buildings on December 18, 2008 and the commissioner of buildings shall take such measures as are necessary for its implementation, including the promulgation of rules.
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