LOCAL LAWS
OF
THE CITY OF NEW YORK

FOR THE YEAR 1997

No. 33

Introduced by Council Members Pinkett, Foster, the Speaker (Council Member
Vallone), Duane, Fisher, Watkins, Powell IV, Pagan, Rivera, Robinson, Freed,
Marshall, Eisland and Perez; also Council Members Harrison, Leffler, Sabini,
DiBrienza, Fields, Cruz, Lasher and Linares.

A LOCAL LAW

To amend the New York City Charter in relation to the depositing of city funds in
banks doing business in Burma, and to amend the administrative code of the City
of New York in relation to city contracts with entities that do business in Burma.

Be it enacted by the Council as follows:

Section 1. Declaration of Legislative findings and intent. In 1990, after a free
election in Burma in which Nobel Peace Prize winner Aung Sam Suu Kyi’s National
League for Democracy (NLD) won 80% of the Parliamentary seats, the State Law and
Order Restoration Council (SLORC) arrested, murdered and exiled such elected mem-
bers of the NLD and annulled the election. Aung San Suu Kyi was placed under house-
arrest. Since then, thousands of civilians have been killed, arrested, tortured or forced
out of Burma as a result of brutal government repression. The SLORC has conducted
extensive military operations against ethnic groups within Burma. Additionally, the
SLORC has refused to implement recommendations adopted by the United Nations
General Assembly in December, 1993 and the United Nations Human Rights
Commission in March, 1994,

The United States has already imposed a ban on new U.S. investment in Burma,
suspended all economic and military aid to Burma, imposed an arms embargoe against
the country, ended some low tariffs that had applied to its products and blocked the
international Monetary Fund and the World Bank from making loans to Burma.

The system of oppression by the SLORC is illegal and contrary to international
laws and covenants. It being morally repugnant to the citizens of the City of New York
and the New York City Council, the City of New York as an expression of moral out-
rage at the SLORC’s continuing human rights violations in Burma does hereby set forth
a municipal policy restricting its business with banks and companies doing business in
Burma.

§ 2. Section 1253 of the New York City charter is amended by adding a new subdi-
vision 3, to read as follows:
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3. The commissioner of finance, in consultation with agency heads, shall by rule
establish criteria by which to evaluate whether banks are using the means at their dis-
posal to comply with the embargo on trade and financial transactions with Burma and
any other sanctions imposed by the United States government with regard to Burma,
including but not limited to:

a. withdrawal of operations from Burma;

b. the denial of loans, letters of credit and other correspondent banking services to
Burmese entities;

¢. restrictions on the rescheduling of loans owed by Burmese entities, and on con-
version of outstanding loans to instruments having longer maturity dates; and

d. divestiture of outstanding debt owed by Burmese entities.

The commissioner shall, after offering banks designated pursuant to section fifteen
hundred twenty-four and the public an opportunity to be heard, classify such banks
according to such criteria and publish notice of such classification in the City Record.
The commissioner may at any time, upon the request of a bank or at his or her own ini-
tiative and after offering the public and the bank an opportunity to be heard, change the
classification of a bank and publish notice of such change. The failure of a bank to pro-
vide information requested by the commissioner for the purposes of this subdivision
shall be grounds for the commissioner to lower the classification of the bank. When
choosing among banks offering comparable services at a comparable cost, city agencies
shall, in a manner consistent with guidelines established by the commissioner of
finance, seck to deposit or invest funds at, and obtain services from, the available banks
that have received the highest classification.

§ 3. Section 1524 of such charter is amended by adding a new subparagraph 3 of
subdivision 2, to read as follows:

(3) it does not provide the following services, either directly or through a sub-
sidiary or agent, to the Government of Burma; (a) advertising or otherwise promoting
the sale, outside of Burma, coins minted in Burma. (b} underwriting securities of the
Government of Burma, or (c) making loans to the Government of Burma.

§ 4. Title 6 of the administrative code of the city of New York is amended by
adding thereto a new section 6-115 to read as follows:

a. With respect to contracts described in subdivisions b and c of this section, and in
accordance with such provisions, no city agency shall contract for the supply of goods,
services or construction with any person who does not agree to stipulate to the follow-
ing as material conditions of the contract if there is another person who will contract to
supply goods, services or construction of comparable quality at a comparable price:

(1) That the contractor and its affiliates shall not during the term of such contract
sell or agree to sell goods or services to Burma, the Government of Burma, or to any
entity owned or controlled by the Government of Burma; and

(2) In the case of a contract to supply goods, that none of the goods to be supplied
to the city originated in Burma.

(3) The contractor and its affiliates do not do business in Burma or the contractor
and its affiliates are actively engaged in the withdrawal of their operations from Burma
and will have completed such withdrawal in six months, provided, however, that any
such company that has withdrawn or is so engaged in withdrawing its operations from



Burma that maintains a presence in Burma after such six month period solely for the
purpose of liguidating its business shall not be ineligible for that reason to make the
certification provided for in this paragraph.

(4)(a) It shall not make new investments in Burma.

(b) If at any time during the course of the contract the contractor acquires an entity
which is doing business in Burma, the contractor shall initiate withdrawal of its acquisi-
tion’s operations from Burma.

(c) It shall not enter into any new agreement with a Burmese entity allowing the use
of its trademark, copyright or patent by such entity.

(3) In the case of a contract to supply motor vehicles, heavy equipment, electronic
data processing equipment and software, copying machines or petroleum products, the
contractor will, in addition to providing the certification described in this section with
respect to itself and its affiliates, certify or provide a certification to the contracting
agency from the manufacturer or refiner of the product to be supplied to the city that
such manufacturer or refiner of the product to be supplied to the city that such manufac-
turer or refiner and its affiliates are in compliance with the terms set forth in this subdi-
vision and subdivision d of this section. The commissioner of the department of citywide
administrative services shall consider whether to designate other goods supplied to the
city to be subject to the provisions of this paragraph, and by rule so designate any such
goods as he or she determine appropriate based upon considerations including informa-
tion that one or more manufacturers of such goods or affiliates of such manufacturers
have not withdrawn operations from Burma, the effects on the city’s procurement pro-
cess, including the opportunities of small, minority and women owned business enter-
prises to compete for such contracts, and the recommendations of other agency heads.

(6) For the purposes of this subdivision, an entity shall be considered to have with-
drawn its operations from Burma if:

(a) it does not maintain any office, plant or employee in Burma other than for the
following purposes: (i) the activities of religious, educational or charitable organiza-
tions; (if) activities intended to promote the exchange of information, including the pub-
lication or sale of newspapers, magazines, books, films, television programming,
photographs, microfilm, microfiche, and similar materials; (iii) the gathering or dissem-
ination of information by news media organizations; and (iv) the providing of telecom-
munications and mail services not involving the sale or leasing of equipment;

{b) it has no investments in Burma; and

(c) it does not provide goods or services to any Burmese entity pursuant fo any non-
equity agreement.

(7) The provisions of paragraphs four and six of this subdivision concerning invest-
ments, agreements concerning trademarks, copyrights and patents, and non-equity
agreements shall not apply to the ownership or agreements with entities engaged in
activities described in clauses, i, ii, iii and iv of subparagraph a of paragraph six.

(8) Notwithstanding the provisions of this section a city agency may purchase medi-
cal supplies intended to preserve or prolong life or to cure, prevent, or ameliorate dis-
eases, including hospital, nutritional, diagnostic, pharmaceutical and non-prescription
products specifically manufactured to satisfy identified health care needs, or for which
there is no medical substitute. The determination of whether no medical substitute exists
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shall be made by the city agency requiring the supply, pursuant to general standards of
good medical and professional practice. The city agency shall give notice to the city
chief procurement officer in writing, certifving compliance with this exemption, said
notice and certification being sufficient to allow the purchase of medical supplies under
this exemption.

To the extent that a person doing business in Burma is providing only medical sup-
plies, as described hereinabove, to persons in Burma, then the supply of goods or equip-
ment to the city by said person shall also be exempt from the requirements of this
section. This exemption from the requirements of this section shall not apply in any case
in which the nature of any person’s business dealings in Burma include both medical
and non-medical supplies.

(9) For the purposes of this subdivision:

(a) “Affiliates” of a contractor means the parent company of the contractor, and
any subsidiaries of the parent company, and any subsidiaries of the contractor.

(B) “Parent company” shall mean an entity that directly controls the contractor.

(c) “Subsidiary” shall mean an entity that is controlled directly or indirectly
through one or more intermediaries, by a contractor or the contractor’'s parent
company.

(d) “Control” shall mean holding five percent or more of the outstanding voting
securities of a corporation, or having an interest of five percent or more in any other
entity.

{e) “Entity” shall mean a sole proprietorship, partnership, association, joint ven-
ture, company, corporation or any other form of doing business.

(f) “Burmese entity” shall mean an entity organized in Burma, or a branch or office
in Burma of an entity that is domiciled or organized outside Burma.

(g) “Investment” shall mean the beneficial ownership or control or a controlling
interest in a Burmese entity, but shall not include the purchase of securities of a
Burmese entity for a customers’s account.

(h) “Non-equity agreement’ shall mean a license, franchise, distribution or other
written agreement pursuant to which an entity provides management, maintenance, or
training services directly to a Burmese entity, or supplies goods directly to a Burmese
entity for distribution by such Burmese entity, or for use as component parts in the man-
ufacture of other goods by such Burmese entity. In addition, a non-equity agreement
shall mean an original equipment manufacturer agreement, as defined pursuant to rules
promulgated by the commissioner of the department of citywide administrative services,
Jor equipment sold by a manufacturer of computers, copiers, or telecommunication
equipment, which provides for or authorizes the sale of such equipment alone or part of
a finished product, to a Burmese entity. Such commissioner shall consider whether to
designate other equipment to be subject fo this provision regarding original equipment
manufacturer agreements, and by rule to so designate any such equipment as he or she
determines appropriate based upon considerations including the effects on the city’s
procurement process, including the opportunities of small, minority and women owned
business enterprises to compete for such city contracts.

b. In the case of contracts subject to competitive sealed bidding pursuant to section
three hundred thirteen of the charter, whenever the lowest responsible bidder has not



agreed to stipulate to the conditions set forth in subdivision a of this section and another
bidder who has agreed to stipulate to such conditions has submitted a bid within five
percent of the lowest responsible bid for a contract to supply goods, services or con-
struction of comparable quality, the contracting agency shall refer such bids to the
mayor or such other official as may exercise such power pursuant to section three hun-
dred ten of the charter, who, in accordance with subdivision b of section three hundred
thirteen of the charter may determine that it is in the best interest of the city that the
contract shall be awarded to other than the lowest responsible bidder.

¢. In the case of contracts for goods, services or construction involving an expendi-
ture of an amount greater than the amounts established pursuant to subdivisions b and ¢
of section three hundred fourteen of the charter, the contracting agency shall not award
to g proposed contractor who has not agreed to stipulate to the conditions set forth in
subdivision a of this section unless the head of the agency seeking to use the goods, ser-
vices or construction determines that the goods, services or construction supplied by
such person are necessary for the agency to perform its functions and there is no other
responsible contractor who will supply goods, services or construction of comparable
quality at a comparable price. Such determination shall be made in writing and shall be
forwarded to the procurement policy board and the agency designated by the mayor
pursuant to subdivision j of this section, and published in the City Record.

d. No city agency shall enter into a contract for an amount in excess of the amounts
established pursuant to subdivisions b and c of section three hundred fourteen of the
charter with any proposed contractor whe does not agree to stipulate as a material con-
dition of the contract that such entity and its affiliates have not within the twelve months
prior to the award of such contract violated, and shall not during the period of such
contract violate the provisions of section 138 of the U.S. customs and trade act of 1990
or any other sanctions imposed by the United States government with regard ro Burma.

e. Upon receiving information that a contractor, manufacturer or refiner who has
agreed to the conditions set forth in subdivision a of this section is in violation thereof,
the contracting agency shall review such information and offer the contractor and such
other entity an opportunity to respond. If the contracting agency finds that a violation of
such conditions has occurred, or if a final determination has been made by the com-
merce department or any other agency of the United States or a finding has been made
by a court that any such entity has violated any provision of section 138 of the U.S. cus-
toms and trade act of 1990 or any other sanctions imposed by the United States govern-
ment with regard to Burma, the contracting agency shall take such actions as may be
appropriate and provided by law, rule or contract, including but not limited to imposing
sanctions, seeking compliance, recovering damages and declaring the contractor in
default. The mayor shall designate an agency to maintain records of actions taken in
such cases.

f. As used in this section the term “contract” shall nor include contracts with gov-
ernmental and non-profit organizations, contracts awarded pursuant to the emergency
procurement procedure set forth in section three hundred fifteen of the charter, or con-
tracts, resclutions, indentures, declarations of trust, or other instruments authorizing or
relating to the authorization, issuance, award, sale or purchase of bonds, certificates of
indebtness, notes or other fiscal obligations of the city, provided that agencies, shall




]

consider the policies of this law when selecting a consultant to provide financial or
legal advice, and when selecting managing underwriters in connection with such activi-
fies.

g. the provisions of this section shall not apply to contracts for which the city
receives funds administered by the United States department of transportation, except to
the extent congress has directed that the department of transportation, not to withhold
funds from states and localities that implement Burmese embargo policies, or to the
extent that such funds are not otherwise withheld by the department of transportation.

h. The department of the citywide administrative services and any other agency or
agencies designated by the mayor shall conduct a study to develop recommendations
concerning the application of the policies set forth in this section to procurement of
goods, services or construction for amounts less than or equal to the amounts estab-
lished pursuant to subdivisions b and c of section three hundred fourteen of this charter,
and shall, on or before January first, nineteen hundred and ninety-seven, submit a
report to the mayor and the council containing such recommendations.

i. Nothing in this section shall be construed to limit the authority of a contracting
agency or any official authorized by the charter to approve the selection of a contractor
from taking into account, in making a determination to select or approve the selection of
a contractor, in a manner consistent with applicable law and rules, any information
concerning any direct or indirect relationship an entity may have related to business
activities in Burma.

j. (1) The mayor shall designate an agency or agencies to collect information con-
cerning entities doing business in Burma and to maintain records of contractors which
have or have not agreed to the conditions set forth in subdivision a of this section. In
october of each year, beginning in nineteen hundred and ninety-seven, such agency or
agencies shall submit a report to the mayor and the council setting forth information
concerning contractors that have and have not agreed to such terms during the previous
fiscal year, and the circumstances under which any contract subject to this section was
awarded to a contractor who did not agree to such terms. The agency shall also report
at such time on the efforts of public and quasi-public entities operating in the city to
implement the Burmese embargo policies.

(2) The mayor shall designate an agency to collect information concerning whether
entities withdrawing from Burma have given or agreed to give advance notification to
their Burmese employees and representative trade unions (or other representative
employee organizations if there are no appropriate unions) of the planned termination
of investment not less than six months prior to such termination, and have engaged or
agreed to engage in good faith negotiations with such representative unions or organi-
zations regarding the terms of such termination, including but not limited to pension
benefits; relocation of employees; continuation of existing union recognition agree-
ments; severance pay; and acquisition of the terminated business or its assets by repre-
sentative trade unions, union-sponsored workers trusts, other representative worker
organizations or employees. Such agency shall inform such entities of, and offer them an
opportunity to resporid to, any such information it collects. In October of each year,
beginning in nineteen hundred ninety-seven, such agency shall submit a report to the
mayor and the council on the information collected pursuant to this subdivision.
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§ 5. If any provision of this local law or application thereof is held invalid, the
remainder of this local law and the application thereof to the other persons or circum-
stances shall not be affected by such holding and shall remain in full force and effect.

§ 6. No bank shall be denied designation pursuant to section three of this local law
because of any action taken prior to the effective date of this local law.

§ 7. This local law shall take effect forty-five days after its adoption and shall apply
to contracts for which a request for bids or proposals is issued on and after the effective
date.

THE CITY OF NEW YORK, OFFICE OF THE CITY CLERK, s.s.:

I hereby certify that the foregoing is a true copy of a local law of The City of New
York, passed by the Council on May 14, 1997 and approved by the Mayor on May 30,
1997.

CARLOS CUEVAS, City Clerk, Clerk of the Council

CERTIFICATION PURSUANT TO MUNICIPAL HOME RULE LAW § 27

Pursuant to the provisions of Municipal Home Rule Law § 27, I hereby certify that
the enclosed local law (Local Law 33 of 1997, Council Int. No. 647-A) contains the cor-
rect text and:

Received the following vote at the meeting of the New York City Council on May
14, 1997; 50 for, 0 against.

Was approved by the Mayor on May 30, 1997,

Was returned to the City Clerk on June 3, 1997,

JEFFREY D. FRIEDLANDER, Acting Corporation Counsel






