Int. No. 541
By Council Members Reynoso, Torres, Williams, Lander, Dromm, Menchaca, Rose, Richards, Palma, Rosenthal, Johnson, Cornegy, Rodriguez, Levin, Chin, Kallos, Levine, Cumbo, Mendez, King, Ferreras-Copeland, Barron, Mealy, Espinal, Lancman, Miller, Wills, Salamanca, Eugene, Van Bramer, Gentile and Perkins
..Title

A Local Law to amend the administrative code of the city of New York, in relation to requiring law enforcement officers to provide notice and obtain proof of consent to search individuals.

..Body

Be it enacted by the Council as follows:
Section 1. Declaration of Legislative Intent and Findings. The City Council finds that many New Yorkers are unaware of their constitutional rights when interacting with law enforcement officers. The Council further finds that, according to a report released by the New York State Division of Criminal Justice Services, in 2013, the NYPD arrested 28,644 individuals in New York City for class B misdemeanor marijuana possession.  Many of these arrests occurred in the context of the New York City Police Department’s ("NYPD") stop-and-frisk practices, in which NYPD officers sometimes instruct individuals to empty out their pockets in the absence of any legal basis for the search other than the individual’s consent. Currently, there is no mechanism to objectively ensure that consent to such searches is voluntary and informed.  

In adopting this law, it is the intention of the City Council to protect New Yorkers' constitutional rights by instituting an affirmative obligation on law enforcement officers to inform New Yorkers of their right to be secure against unreasonable searches and seizures, as provided by the Fourth Amendment to the United States Constitution, and to create greater transparency in law enforcement practices. In doing so, it is the City Council's intention to (1) protect the constitutional rights of New Yorkers by ensuring that searches that are based solely on an individual's consent without any other legal basis are predicated on an individual’s voluntary and informed consent, (2) shield police officers from false claims of wrongdoing, and (3) contribute to the efficiency and effectiveness of our criminal justice system.
§ 2. Title 14 of the administrative code of the city of New York is amended by adding a new section 14-155 to read as follows:
§14-155. Objective proof of voluntary and informed consent prior to conducting certain searches.
a.  Prior to conducting a search of a person, or of a person's vehicle, home, or belongings, that is not pursuant to a warrant or an exception to the warrant requirement, or supported by probable cause, law enforcement officers, as defined in paragraph two of subdivision a of section 14-151 of this code, shall:
(1) Articulate, in a language and manner understood by the person, that the person is being asked to voluntarily consent to a search and that he or she has the right to refuse or withdraw consent at any time during the search; and
(2) Create an audio or written and signed record of the person’s voluntary and informed consent that includes: (i) a statement that he or she is freely and voluntarily providing informed consent to the officer; and (ii) a statement that he or she understands that he or she may refuse or withdraw consent at any time before or during the search.
b. At the conclusion of a search conducted pursuant to subdivision a of this section, the officer shall:

(1) record the time, location and date of the search, whether a vehicle or home was involved, the apparent race, ethnicity, gender and age of the person searched and the name, precinct, and badge number of all law enforcement officers involved in the search; and

(2) provide the individual who consented to the search with a copy of the proof of consent recorded pursuant to paragraph two of subdivision a of this section, along with a copy of the information recorded pursuant to paragraph one of subdivision b of this section.
c. If during legal proceedings a defendant moves to suppress evidence obtained in the course of a consent search, failure to comply with paragraph one of subdivision a may be considered a factor in determining the voluntariness of the consent.
d. This section shall not apply to a law enforcement officer conducting a frisk based upon reasonable suspicion that the person stopped by the law enforcement officer is armed and presents a danger to the officer's safety in the course of the officer’s investigation of suspicious behavior during an otherwise lawful stop.
§ 3. Subdivision a of section 14-150 of title 14 of the administrative code of the city of New York is amended to read as follows:

a. The New York City Police Department shall submit to the city council on a quarterly basis the following materials, data and reports:
9. A report based on the records created pursuant to section 14-155 of this code.  Such report shall include the total number of consent searches conducted under section 14-155, disaggregated by patrol precinct and further disaggregated by the apparent race, ethnicity, gender, and age of the person searched, and whether or not a vehicle or home was involved in the search. Such report shall also include the total number of searches declined by individuals under this section.
§ 4. Severability. If any provision of this bill or any other provision of this local law, or any amendments thereto, shall be held invalid or ineffective in whole or in part or inapplicable to any person or situation, such holding shall not affect, impair or invalidate any portion of or the remainder of this local law, and all other provisions thereof shall nevertheless be separately and fully effective and the application of any such provision to other persons or situations shall not be affected.

§ 5. This local law shall take effect ninety days after its enactment into law.
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