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I. Introduction
On December 10, 2014, the Committee on Fire and Criminal Justice Services, chaired by Council Member Elizabeth Crowley, will hear Introductory Bill Number 579 (“Int. No. 579”), a Local Law to amend the administrative code of the city of New York in relation to reporting on the racial and gender makeup of firefighter examination applicants, eligible lists, academy admissions and graduation statistics. Those expected to testify include representatives of the Fire Department of the City of New York (“FDNY”), The New York City Department of Citywide Administrative Services (“DCAS”), the United Women Firefighters (“UWF”), and other Union representatives, stakeholders and interested parties.

II.
Background
The FDNY is currently comprised of approximately 10,500 firefighters and fire officers.
 Of those members, only 44 are women,
 a total of approximately .4 percent. Nationally, women compromise 4% of firefighters
, and 10-15% of firefighters in major urban areas like Minneapolis.
 Racial minorities constitute 14% of FDNY firefighters currently,
 and roughly 17% of firefighters nationally.

A. History of FDNY Lack of Diversity
Until 1972, only men were permitted to take the examination required to become New York City firefighters, and this policy changed only when the federal government mandated it.
 Before the next firefighter exam, which would begin in 1977, the firefighter examination changed substantially, particularly with a modification in how the results of the physical examination were tabulated: whereas the results of previous exams had been determined on a pass/fail basis, with the new test only those who scored in the top 30 percent were eligible for an appointment.
 The City encouraged women to apply to take the exam, but of the more than 25,000 applicants who took the 1977 written exam, only 410 were female.
 And of the women who passed the written exam, just 88 took the 1978 physical abilities test. None of the female applicants passed the physical abilities test.

Brenda Berkman, one of the female applicants who failed the physical abilities test, filed a class-action lawsuit on behalf of herself and the other women who had taken the written examination but who either failed the physical portion of the exam or who were deterred from taking it altogether as a result of sex discrimination.
 In 1982, after a trial in federal court in which the court underwent a detailed analysis of the exam’s validity, the court concluded that the physical abilities test, in part due to its ranking system, failed to accurately measure the skills necessary to be a firefighter and consequently discriminated against the plaintiffs on the basis of their sex.
 The court ordered the City to prepare new selection procedures that would not discriminate against women and to grant appointments to at least 45 women who had failed the 1978 administration, if that many could be found who were still interested in being firefighters.
 Later that year, after passing the newly developed physical requirements test, 11 women, including Berkman, graduated from the Fire Academy and began jobs as New York City firefighters.
 However, between 1983 and 1994, the FDNY hired no women firefighters.

Racial minorities have been permitted to become firefighters as early as the 1920s,
 though they experienced segregated practices common to that time.
 In 1973 a federal court found that that the FDNY unintentionally discriminated against racial minorities in its written tests.
 In 1973, 32% of the country was black or Hispanic but those groups made up only 5% of firefighters, and between 1991 and 2007 the percentage of black firefighters never exceeded 3.9 percent.
 In 2007, the United States Department of Justice (“DOJ”) and the Vulcan Society sued the City, FDNY and DCAS, contending that the 1999 and 2002 administrations of the firefighter exam had discriminated against black and Hispanic applicants.
 In a subsequent ruling in the same case, the court concluded that the City’s use of the exam constituted intentional discrimination because it exhibited a deliberate indifference about its adverse effect on minority applicants, particularly in view of the history of litigation against the City on similar issues.
 
In 2010, not long after the District Court made its finding of intentional discrimination, UWF considered joining the DOJ litigation.
 Then UWF President Regina Wilson wrote a letter to the judge presiding over the case, in which she noted that “[w]omen are even more underrepresented in the FDNY than minority male firefighters,” and suggested that UWF might seek either to join the existing litigation or bring a separate suit in its own behalf.
 UWF ultimately did neither, however, and in 2011 the District Court entered a permanent injunction against the use of the exams – or any other racially discriminatory measure – for selection of entry-level firefighters.
 The court also appointed a Court Monitor to oversee implementation of the injunction’s other requirements, including that the City work with a consultant to bring its candidate selection process into compliance with the law.
  Earlier last year, the Second Circuit vacated the District Court’s finding of intentional discrimination, but left most of the other provisions of the injunction intact.
 This year, the FDNY settled this lawsuit for $98 million and agreed to make changes to increase its hiring of racial minorities.

 In the wake of the litigation, FDNY worked with testing consultant PSI to develop a new firefighter exam,
 which was administered in 2012 – the first administration of a firefighter exam in 5 years.
 The 2012 exam resulted in 1,952 women applicants, roughly double the number of female applications in 2007.
 
Because FDNY hiring ceased in 2008, resulting in a significant number of vacant firefighter positions, the Department sought to hire up to 3,500 new firefighters over a four-year period, which began in early 2013.
 The first class of probationary firefighters in over four years entered the Fire Academy in 2013,
 and additional classes are expected to enter the Department over the next several years. In December of 2013, the Fire Academy graduated a class that included four women.
  The Department has projected that 4.6 percent of the overall hires from the 2012 administration of the exam will be women.
 The next administration of the firefighter exam is anticipated to be held in either 2015 or 2016.

B. The Firefighter Hiring Process
To become a firefighter with the FDNY, an applicant must first pass both a written and physical test administered by DCAS. The physical portion of this test is known as the Candidate Physical Ability Test (“CPAT”).
 DCAS establishes an “eligible list” of candidates based on the result of this written test, and candidates from the eligible list are invited to complete the physical portion of the examination. If the candidate achieves a sufficient result on the physical portion of the examination, the candidate will undergo a drug screening and background check, and if they pass they are invited to the FDNY’s academy. 
There, the candidate undergoes more physical testing that they must pass to graduate from the academy. First, the candidate must be able to run 1.5 miles in 13 minutes in order to even enter the academy.
 Once in the academy, the candidate undergoes a series of physical tests known as the Functional Skills Training (“FST”).
 In the FST, candidates perform a series of tests in full firefighter gear, including activities such as climbing stairs with tools and equipment weighing in excess of 100 pounds, advancing hose lines, forcible entry, victim rescue, and raising ladders. The FDNY considers the FST to be a more demanding version of the CPAT. Finally, a candidate must run 1.5 miles in 12 minutes (1 minute less than the requirement to enter the academy) in order to graduate from the academy.

In the 2013 Council oversight hearing, the Fire and Criminal Justice Services Committee heard testimony asserting that the FST and 1.5 mile run tests are not job-related.

III.
INT. NO. 579
This bill would require the FDNY to report on the gender and racial demographics of the firefighter applicant pool at every step of the application process, through the admissions process, and up to the point that the applicants become firefighters or are eliminated any time in between. The bill would therefore allow the Council and the public to gauge the rate at which women and/or minorities are being eliminated from advancing in the application process, admission to the academy, dismissal from the academy and/or the rate at which they are advancing through the process including graduation. Finally, the bill would require the FDNY to report these statistics for its most recent application period, and for each application period going forward. These reports would be required to be published on the FDNY’s website.
Int. No. 579
 

By Council Members Rosenthal and Crowley
 

A LOCAL LAW

 

To amend the administrative code of the city of New York, in relation to reporting on the racial and gender makeup of firefighter examination applicants, eligible lists, academy admissions and graduation statistics.
 

Be it enacted by the Council as follows:
Section 1.  Chapter 1 of title 15 of the administrative code of the city of New York is amended by adding a new section 15-130 to read as follows:   

§ 15-130 Firefighter examination applicants, eligible lists, academy admission and graduation statistics. The commissioner, in consultation with the commissioner of the department of citywide administrative services, shall provide the following information to the council and to the mayor and shall post such information on the department’s website immediately upon providing it to the council and mayor:


(1) The following information, disaggregated by gender and race, shall be provided on or before 60 days after the effective date of this section:

(i) The number of applicants for the 2012 firefighter examination and promotion to firefighter examination; 

(ii) The number of persons who completed the written portion of such examination;

(iii) The number of persons declared eligible to be hired after such written portion;

(iv) The number of persons invited by the department to take the physical portion of such examination; 

(v) The number of persons invited by the department subsequent to the 2012 exam to attend each academy class that started before the effective date of this section and the number that attended such class;

(vi) The number of persons subsequent to the 2012 exam who graduated from each academy class that started on or before the effective date of this section and the number of persons who failed to graduate from each such class; and

(vii) The number of persons subsequent to the 2012 exam who failed to graduate from each academy class that started before the effective date of this section on the grounds that they could not adequately complete the academy’s functional skills testing or any similar physical testing.

(2) The following information, disaggregated by gender and race, shall be provided by the date indicated:

(i) The number of applicants for each firefighter examination and promotion to firefighter examination administered on or after the effective date of this section, within 30 days of the conclusion of the application period for such examination; 

(ii) The number of persons who completed the written portion of such examination, within 30 days of the conclusion of such examination;

(iii) The number of persons declared eligible to be hired after such portion written portion, within 30 days of the completion of the eligibility list for such examination;

(iv) The number of persons invited by the department to take the physical portion of a firefighter examination or promotion to firefighter examination, on the last date of each month, beginning the month after which this section takes effect; 

(v) The number of persons invited by the department to attend and the number that attended each academy class that starts on or after the effective date of this section, within 30 days after the start of such class;

(vi) The number of persons who graduated from each academy class that started on or after the effective date of this section and the number of persons who failed to graduate from such class, within 30 days after the graduation date of such class;

(vii) The number of persons who failed to graduate from each academy class that started on or after the effective date of this section on the grounds that they could not adequately complete the academy’s functional skills testing or any similar physical testing, within 30 days after the graduation date of such class.

§ 2. This local law shall take effect immediately.
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