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          1  THE LEGAL AID SOCIETY

          2                 CHAIRPERSON LEFFLER: Okay, we are now

          3  going to continue these hearings with the

          4  Preliminary Budget for The Legal Aid Society.

          5                 Welcome, Mr. Greenberg, ladies and

          6  gentlemen. Do you have a prepared statement that you

          7  would like to share with us?

          8                 MR. GREENBERG: We have submitted to

          9  the Committee a prepared statement, and in deference

         10  to the schedule of the Committee, the fact that much

         11  of what we are going to say is known to the

         12  Committee, I will mercifully not read it into the

         13  record knowing that it is in the record.

         14                 I have with me today Steve Banks, who

         15  is the Deputy Director of the Civil Division; Susan

         16  Hendricks, who is the head of the Special Litigation

         17  Unit of the Criminal Defense Division; Theresa de

         18  Leon, who is the CFO of the organization; and Judith

         19  Preble, who is the Deputy Director of the Criminal

         20  Appeals Bureau.

         21                 I want to just briefly say to the

         22  Committee that first I would like to thank the

         23  Committee for restoring $5 million to the budget

         24  last year over what the executive --

         25                 CHAIRPERSON LEFFLER: We actually
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          2  restored $10 million. Remember that.

          3                 MR. GREENBERG: I do remember that.

          4                 CHAIRPERSON LEFFLER: It was

          5  compromised it out in November at $5 million.

          6                 MR. GREENBERG: I am delighted that

          7  the words come from your mouth, because they were

          8  about to come from mine.

          9                 It was compromised out at $5 million,

         10  and the Council had added back 10 million, and I

         11  think the important point to talk to today is to say

         12  that against the background of the cuts that we had

         13  experienced over the previous five years, this money

         14  marked the first time in five years that we had not

         15  actually been cut over the years before.

         16                 Our budget went from $79 million in

         17  1994, down to $48 million last year as the amount

         18  the executive recommended. That is a loss of about

         19  30 percent of our budget, 35 percent of our budget.

         20                 In addition, if you simply added in

         21  the kinds of cost of living adjustments that would

         22  have been made over that five-year period, the

         23  budget would have been at $87 million and the cut

         24  therefore down to 48 would have even been more

         25  draconian, it would have been in effect of 40
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          2  percent of the budget.

          3                 To not belabor it, but to simply say

          4  that it is inconceivable that any other part of the

          5  criminal justice system could have experienced that

          6  kind of cut and been asked to do the same job is

          7  just patently observable on its face. Imagine a

          8  system with 40 percent fewer judges, imagine a

          9  system with 40 percent fewer district attorneys or

         10  40 percent fewer police officers.

         11                 In fact, during that period of time

         12  and as the Council knows there is even request for

         13  more police officers. The budgets of District

         14  Attorneys get supplemented beyond what is actually

         15  in the budget by the forfeitures and seizures and

         16  cars being seized now under a new initiative will

         17  again bring in additional money.

         18                 CHAIRPERSON LEFFLER: Grants in the

         19  course of the year.

         20                 MR. GREENBERG: We are the only

         21  player, the only player in this system that is

         22  consistently asked to do more on less money, just

         23  objectively fewer dollars, as if the defense portion

         24  of this can absorb it.

         25                 I was struck in listening to the
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          2  testimony of those before us, the Civilian Complaint

          3  Review Board, at their statement I listened

          4  carefully because I have enormous respect for

          5  Chairman Wohl, but he was telling you how of the

          6  7,000 cases that they have, that those cases are

          7  deserving of being investigated, they are complex,

          8  they involved allegations that are contested, they

          9  may involve medical testimony, they may involve

         10  factual disputes and I was thinking about that on

         11  the 204,000 cases that The Legal Aid Society handles

         12  every year, not complaints, not asking some

         13  independent agency to say please see whether or not

         14  these things happen, but people's whose liberty is

         15  at peril because they are being accused of a crime

         16  and how every one of those cases deserves the same

         17  kind of attention.

         18                 The caseload on shere numbers of an

         19  individual attorney at The Legal Aid Society now

         20  averages about 500 a year that pass through us in

         21  the course of a year. That is in addition to any

         22  cases that remain from the years before, because

         23  obviously cases keep going.

         24                 Even understanding that a large

         25  number of those cases as quality of life cases
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          2  actually get resolved at the first instance, that

          3  still leaves ongoing cases of about 140 new cases a

          4  year for attorneys.

          5                 Fewer of them are felonies and I

          6  think that we are all grateful in the City for the

          7  fact that crime has diminished. The Legal Aid

          8  Society doesn't get paid by the piece, we have no

          9  vested interest in crime being increased in this

         10  City. We, as citizens of this City are as happy as

         11  any others when serious felonies go down. But the

         12  policing policies that bring those felonies down

         13  increase the number of cases in the system, and we

         14  are here to say that if we are expected to play the

         15  role in the system that we have to play, we cannot

         16  do it constantly with being cut or not having the

         17  resources to do it.

         18                 When the Council restored as the

         19  compromise $5 million last year, that annualized

         20  cost to us is $10 million. That money was not

         21  released to us until at the very earliest the

         22  beginning of this year, not Fiscal Year but this

         23  year, and our ability to replace staff has taken

         24  place from that point.

         25                 We have indeed been able for the
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          2  first time in five years to replace the very high

          3  levels of attrition, but if we are to go forward

          4  simply with those same numbers of people, we cannot

          5  have even $5 million that the Council gave us last

          6  year suffice to do that. We need to have the

          7  annualized rate, which is $10 million, simply to

          8  support the level of hiring that we have managed to

          9  do by this point.

         10                 So, we are here today to say that the

         11  City's preliminary allocation to us at $52 million,

         12  at a minimum to simply keep us where we are for this

         13  year has to go up to $62 million for us to be able

         14  to survive.

         15                 Understand that even as I say that,

         16  five years after having come to this Council for the

         17  first time, if we are funded at that full $62

         18  million level, we are still $17 million below that

         19  which we were in 1994, notwithstanding that even

         20  with new providers in place, our caseload has gone

         21  down over that period, not nearly what we had been

         22  promised it would go down.

         23                 The first $13 million hit we took, we

         24  were told we were just going to take it because we

         25  were in an austerity budget and that is what we had

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            9

          1  THE LEGAL AID SOCIETY

          2  to do, but the remaining money was predicated on the

          3  notion that our caseload would go down, as new

          4  providers were formed. It was supposed to go down

          5  20,000 cases in the first year of the new providers,

          6  50,000 cases thereafter.  That has never happened.

          7  It hasn't happened in any year that we have been in

          8  business, and this year in fact our caseload is

          9  going to go up slightly from what it did last year,

         10  and in reality we never had more than about a 15,000

         11  or a  20,000 release from the fact that we are still

         12  the default provider who wants to handle all the

         13  cases.

         14                 So, on the criminal side this has an

         15  analogy. In the Criminal Appeals Bureau, as well,

         16  they, too, have managed to hire a handful of people

         17  through the new money from last year. They cannot

         18  sustain that level unless the $5 million becomes $10

         19  million for this year, and we need that money to be

         20  able to go forward.

         21                 We have enormous respect for the

         22  District Attorneys who will testify after us, part

         23  of that respect comes from the fact that when they

         24  and we both identify that new lawyer who wants to

         25  work in the criminal justice system, they with a
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          2  stability of funding are able to say to that new

          3  lawyer early in the year, why don't you accept an

          4  offer, you can come work for us. If by chance that

          5  new attorney then turns to The Legal Aid Society and

          6  says I have a potential offer from the District

          7  Attorney, could I work for you and then let me

          8  balance that out, we are every year in the position

          9  of saying, I don't even know whether we are going to

         10  be able to hold onto the attorneys we already have,

         11  so it may well be that we will get a budget that

         12  will be able to hire you, but I certainly can't ask

         13  you to defer the kind of offer you are getting,

         14  whether from the public or private sector, because I

         15  am not going to know what our budget is until much

         16  later in the year.

         17                 And that has an effect. It has an

         18  effect on morale, it has an effect on quality within

         19  the system.

         20                 One other observation in the

         21  Executive Budget that has been submitted, while

         22  Legal Aid's funding remains flat and indeed has been

         23  cut through all these years, the 18-B budget over

         24  the next four years is scheduled to go up about $5

         25  million a year, it is already at a pace which is
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          2  higher than that which we, the largest institutional

          3  provider, provide. Each 18-B case costs twice as

          4  much as the comparable case being taken by The Legal

          5  Aid Society. We want to take all of those cases. We

          6  believe that if we get adequate funding it will

          7  actually have the ripple effect of causing some of

          8  that caseload to go down because our crushing

          9  caseload in reality means that we can't take all of

         10  the cases that we need to do.

         11                 And in addition, there is some

         12  objective evidence about what has happened to the

         13  Society.

         14                 We have over the years discussed with

         15  this Committee the oversight report of the first

         16  judicial department, it is charged under the

         17  presiding justice's rules with creating a report for

         18  the 1st Department.

         19                 In its first two years of operation,

         20  the language was clear, Legal Aid lawyers are

         21  committed, they are passionate, they are

         22  hard-working, they are smart, they are trained well,

         23  they are talented, they are giving quality service

         24  for particularly giving salaries that they are paid.

         25  But each year it is said if their budget continues
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          2  to be cut, we cannot promise that that is going to

          3  continue. And last year, for the first time in one

          4  of the boroughs, the report said what we believed to

          5  be a reality, which is that some of the lower level

          6  quality of life cases are not getting the attention

          7  that they deserve, that the reality is in the words

          8  of the Department's report, certainly our Capital

          9  Defense Unit, certainly our Felony Units, certainly

         10  for the serious misdemeanors, Legal Aid lawyers have

         11  been under this crushing caseload managing to hold

         12  their own. But the erosion has begun to show, and a

         13  report like that, when it comes out, for me as the

         14  President/Attorney-in-Chief, there is a level at

         15  which it is simply painful to see that that which

         16  the lawyers are experiencing has begun objectively

         17  to manifest itself in a level of quality that is

         18  unacceptable to us.

         19                 There is the defensiveness that makes

         20  one want to say no it is not true, we continue to

         21  give great service.

         22                 And the other part of me stands

         23  before this Committee and says it is true

         24  . The reality is that no human beings and no group

         25  of human beings can continue to take the kinds of
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          2  cuts and nonetheless keep up the quality that we are

          3  famous, and it has begun to show in one borough, on

          4  one number of cases, and I have little doubt that if

          5  we are not given the resources that we need to have,

          6  it is going to show up more and more and more in

          7  other boroughs on other cases with all of the costs

          8  that that has to assist them. The financial cost and

          9  what it means on appeals and obviously the human

         10  cost of people taking pleas and doing things that

         11  they shouldn't have to do.

         12                 So, this is a plea today that talks

         13  simply about fairness. If we are going to have

         14  policing policies, that are going to bring large

         15  numbers of people into this system, then the system

         16  has to understand that all parts of that system have

         17  to be adequately funded.

         18                 If there was an announcement tomorrow

         19  that there would be a thousand fewer police, if

         20  there was an announcement tomorrow that the war on

         21  crime had been won and everyone is going to reduce

         22  it, if there was an announcement tomorrow that

         23  judges would be asked voluntarily to retire, there

         24  would be attrition and no new judges would be

         25  appointed, if that was what the criminal justice
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          2  system wanted to do, then my discussion today would

          3  be very different. But the discussion is always how

          4  the war on crime is being won, but how all of the

          5  players in that system need to be adequately funded

          6  to make sure it continues to do so.

          7                 CHAIRPERSON LEFFLER: And it is being

          8  intensified.

          9                 MR. GREENBERG: And it is being

         10  intensified. And every single police officer who

         11  makes every single arrest, every single person not

         12  released on recognizance because we are concerned

         13  about the adequacy of identification, every single

         14  person brought to Criminal Court at 2:00 in the

         15  morning is seen by a Legal Aid lawyer, and that

         16  Legal Aid lawyer is tired just by virtue of being up

         17  at 2:00 in the morning. They shouldn't be extra

         18  tired by virtue of having a caseload that is

         19  crushing.

         20                 So, our request back to you today is

         21  to not only do what the Council has done in

         22  restoring money for which we are grateful and for

         23  which we have no illusion, the important role that

         24  you play. But it is to say to you that when those

         25  negotiations go on, when people from the executive
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          2  say, look, they got by last year with only $5

          3  million, and you agreed to that, why do they need

          4  $10 million this year, to remember the very simple

          5  proposition that $5 million over half a year has to

          6  be matched by $10 million over the full year or we

          7  are once again going to be left with having to -- if

          8  not lay off people, then certainly we are going to

          9  be left with not being able to keep the people when

         10  they are here and to be able to have -- to keep

         11  attrition at a tolerable level.

         12                 Let me now briefly turn to the civil

         13  division about which we all testify and briefly say

         14  what the executive budget has done to that. And in

         15  some ways this is even more confusing as to why

         16  these preliminary financial plan would have what it

         17  had.

         18                 There is a total of about $5.9

         19  million cut from Legal Aid's allocation over what it

         20  was last year. These are largely in three separate

         21  programs. In HPD Legal Services, the Society would

         22  lost about $700,000 which goes to provide legal

         23  assistance to tenants facing eviction.

         24                 In the HRA IOLA legal services

         25  replacement money, the Society would lost about
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          2  $500,000 and that money goes across the board to

          3  domestic violence victims, senior citizens,

          4  immigrants, all of the general legal services that

          5  we provide.

          6                 This year, and that has happened in

          7  the past. It has been cut from the Executive Budget.

          8  This Committee in the Council as a whole has

          9  restored that money, and we have been made whole.

         10                 This year, in addition to that money,

         11  there is also a projection -- there is also a

         12  request to cut 2.9 million dollars from the City

         13  share of the HRA EAF money. This is money that goes

         14  to prevent homelessness. The foolishness of this cut

         15  is that for every dollar that the City spends, it is

         16  matched by $3 from the state and from the federal

         17  government, so that the cut, if it goes through of

         18  $2.9 million, means a loss of $8.7 million to the

         19  City in homelessness prevention.

         20                 To continue the cost of that, the

         21  state's own analysis has shown that for every dollar

         22  in this program that is lost, it is going to cost $4

         23  to reshelter people who have become homeless. The

         24  simply arithmetic even for me, who is weak in

         25  arithmetic when I was in school, and thus became a

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            17

          1  THE LEGAL AID SOCIETY

          2  lawyer, the simply arithmetic tells us that by the

          3  loss of this money we have now multiplied out four

          4  times within the City budget and another four times

          5  within homelessness as a whole for a lack of having

          6  this money.

          7                 We have urged the Council to restore

          8  this money, to restore the money that civil legal

          9  services needs. This is all, by the way, against the

         10  backdrop that last year the State, because of the

         11  negotiations up there, did not give to legal

         12  services statewide about $6 million, which

         13  translated to about $2 million for The Legal Aid

         14  Society. So, we and other programs in this City are

         15  already wheeling under a loss of attorneys and

         16  paralegals to handle these cases, and to exacerbate

         17  it this year by imposing even more draconian cuts is

         18  really a foolish way of going.

         19                 I could elaborate on all of the

         20  things that your dollars buy. I could give you the

         21  list of the ancillary services that include being at

         22  line-ups, that include the kinds of test case

         23  litigation that have brought arrest arraignment time

         24  down from 72 hours to 24 hours because of our

         25  prodding of the system. You have it all in the
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          2  appendices to our testimony, I would be glad to

          3  elaborate if you wish me to, but I would conclude my

          4  formal testimony at this point and take questions

          5  from the Committee.

          6                 CHAIRPERSON LEFFLER: Okay, thanks

          7  very much, Mr. Greenberg.

          8                 Considering that you were going to

          9  dispense with your formal testimony, that was a

         10  powerful statement.

         11                 With respect to the overall budget

         12  for the criminal division where you said that you

         13  need the $5 million cut that was restored and it is

         14  basically being used in the first half of 1999 and

         15  the $5 million that you were cut in the last half of

         16  1998. That would give you an additional $5 million

         17  over what you actually had, though, in Fiscal Year

         18  '99, would it not?

         19                 MR. GREENBERG: No. What I am saying

         20  is, that when the Council last year recognized that

         21  the $5 million -- that the $10 million was

         22  necessary, that was based upon our testimony and the

         23  degree of the cuts that we had experienced over the

         24  previous four years.

         25                 CHAIRPERSON LEFFLER: Right.
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          2                 MR. GREENBERG: We were expecting

          3  under the City's budget that we were going to be

          4  taking another cut. What the Council did in

          5  restoring $10 million was in fact bringing us over

          6  what the previous year had been, but in our analysis

          7  still leaving us, in addition to being way below

          8  what we had been, bringing us up to a level where

          9  the kinds of reports that the first Department had

         10  been doing might be reversed.

         11                 What we are saying today is that that

         12  money was used in half the year. We actually have

         13  staffed up to a level that can only be sustained if

         14  we get in this year's budget $10 million.

         15                 CHAIRPERSON LEFFLER: I see.

         16                 MR. GREENBERG: Because we only had to

         17  pay half the year's salaries for those people.

         18                 CHAIRPERSON LEFFLER: So, do you

         19  consider yourself to have now been adequately

         20  addressing the concerns expressed in that report?

         21                 It was a report by Klaus Eppler, is

         22  that right?

         23                 MR. GREENBERG: That is exactly right.

         24  It is a report by Klaus Eppler in his volunteer

         25  committee to the 1st Department --
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          2                 CHAIRPERSON LEFFLER: Right, we had

          3  that a few years ago here.

          4                 MR. GREENBERG: I am trying to wear

          5  multiple hats, including the reasonable rational hat

          6  of understanding how budgets take place. I would

          7  like more than $62 million. I think it is fair and

          8  right to understand that our budget needs to be

          9  restored to levels even before the cuts that took

         10  place because of the City's fiscal crisis could

         11  bring us. I am coming here with a number that you

         12  and your staff can fairly turn to us and say, come

         13  on, I know everybody exaggerates something, aren't

         14  you exaggerating this one? Can't you live with

         15  something? And I am being the negotiator who looks

         16  at you and says I am not coming in at 65 and 70 and

         17  then understand that things will get down. We are

         18  coming in with a number that is reasonable. If we

         19  get that number of 62 million five years after our

         20  budget was $79 million, with no reduction

         21  appreciably in the level of caseload, and all of the

         22  kinds of costs of living and inflation that every

         23  agency expresses, if we get the wishlist today of

         24  $62 million, we will be $17 million less than where

         25  we were in 1994. That is not a wishlist.
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          2                 CHAIRPERSON LEFFLER: Is the financial

          3  analyst here from OMB?

          4                 OMB is not here? Okay.

          5                 What is your average caseload now for

          6  Legal Aid Society Attorney?

          7                 MR. GREENBERG: This is Susan

          8  Hendricks, the head of -- the Director of Litigation

          9  for the Special Litigation Unit.

         10                 MS. HENDRICKS: Right. I am in the

         11  Criminal Defense Division.

         12                 The county that had the most severe

         13  problems that were noted by the 1st Department

         14  Oversight Committee was Manhattan, and at the point

         15  we studied that office to submit a new report to the

         16  1st Department at the end of January, the caseload

         17  in that office was for a year 136 felonies, post

         18  arraignment. So these are cases that survive

         19  arraignment. And 105 misdemeanors.

         20                 MR. GREENBERG: Per attorney.

         21                 MS. HENDRICKS: Per attorney.

         22                 CHAIRPERSON LEFFLER: How does that

         23  compare with the acceptable guidelines of The Legal

         24  Aid Society and the 1st Department Oversight

         25  Committee?
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          2                 MS. HENDRICKS: The Oversight

          3  Committee recommends for an attorney carrying a

          4  felony caseload a maximum caseload of 150 felonies

          5  per year, and that caseload should be adjusted if an

          6  attorney carries a mixed load, as most of our

          7  attorneys do, of felonies and misdemeanors. That is

          8  still above the average.

          9                 CHAIRPERSON LEFFLER: I see.

         10                 And therefore that is the point you

         11  have to at least carry over your current allotment

         12  of attorneys. Is it your testimony that you cannot

         13  maintain your current numbers of attorneys unless

         14  you get that --

         15                 MR. GREENBERG: Ten-million dollars.

         16                 CHAIRPERSON LEFFLER: -- Ten-million

         17  dollars?

         18                 MR. GREENBERG: Yes, that is exactly

         19  the testimony.

         20                 I would also add that there is one

         21  other effect that doesn't show up in these stark

         22  numbers.

         23                 As the numbers of attorneys have

         24  decreased dramatically and the number of times you

         25  have to be in court to pick up cases remains
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          2  somewhat the same. There are a certain number of

          3  felony and arraignment parts that we have to staff.

          4  We are doing it now with fewer and fewer attorneys.

          5  That means each of them is on in what we call

          6  institutional assignments at a far greater rate than

          7  they had once been.

          8                 Even if those numbers of cases in

          9  that institutional assignment part, many of them go

         10  away, there are pleas to the jay walking, we had one

         11  case in our Juvenile Rights Division where a young

         12  man was charged with writing his name on an eight

         13  and a half by 11 piece of paper in the subway. The

         14  piece of paper said wet paint, our client wrote his

         15  name on it after school, and he spent 24 hours in

         16  the arraignment before he was brought to Juvenile

         17  Court, and even then the case didn't go away

         18  quickly.

         19                 The quality of life arrests, the

         20  numbers of them that are crushing the system, have

         21  an effect on those people who are taking those

         22  cases, even when those cases go away quickly,

         23  because it means they are standing up there, they

         24  are doing the analysis, they are having the

         25  conversation with the defendant, they are seeing
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          2  whether or not a prior record exists, they are

          3  trying to figure out the bail applications, and that

          4  never shows up in the numbers because they get the

          5  number and the case goes away and we are kind of

          6  told, well, those are easy cases, after all it is

          7  simply a fare beating, it is simply a smoking

          8  marijuana. I think that all of us in the system, and

          9  the district attorneys can obviously speak for

         10  themselves, but there is no question that there is

         11  some cost associated with that, some price that a

         12  system pays for having that.

         13                 It may be worth it. That is a policy

         14  decision that certainly I don't make. It may be

         15  worth it, but if it is going to happen, there is a

         16  price that has to be paid by a system to adjudicate

         17  those cases fairly and The Legal Aid Society is and

         18  has been for 123 years now, the place where poor

         19  people in this City go when they have problems,

         20  where your constituents go when they have problems.

         21  We want you to feel and we want to feel that we are

         22  doing not only the best possible job, but the job

         23  that is adequate to the crimes that they are being

         24  charged with.

         25                 CHAIRPERSON LEFFLER: Do you have an
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          2  adequate number of other personnel, supervisors,

          3  legal trainers, paralegals, support staff?

          4                 MR. GREENBERG: Well, one of the

          5  innovations that we have done is, within the last

          6  two years we took 40 word processors, secretaries,

          7  people who had played a very important part before

          8  the advent of some new technology, and we took those

          9  people and put them through a very intensive

         10  training course in conjunction with Baruch College

         11  and Local 1199 that represents them, and we had

         12  about 40 secretaries become paralegals. They were

         13  trained over a 12-week period in substantive and

         14  procedural law and are now working out in all of the

         15  boroughs to be adjuncts with the lawyers in doing

         16  investigations and doing some of the important work

         17  that need not be done by an attorney.

         18                 It is just one of the innovations

         19  that we have had to make our dollars go farther. It

         20  is legitimate to ask us to do that. It is right that

         21  we do that, it is right that we be creative. But

         22  there is just so far that you can go with the

         23  numbers of those kinds of initiatives.

         24                 So, we are using people more wisely

         25  and we are training people within the division to do
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          2  other kinds of tasks, but the answer is at the

          3  bottom line, we need adequate numbers of supervisors

          4  and trainers if we are going to go forward and this

          5  budget is broken out in a way that has those

          6  ancillary services.

          7                 Part of the other thing we do is that

          8  we actually service clients of the new providers and

          9  clients of 18-B.

         10                 When our social workers are at Rikers

         11  Island, when our workers are there, they don't look

         12  at somebody who says they have a problem and they

         13  need to get in touch with a teacher or the school

         14  about their children, we don't look at them and say,

         15  hey, hey, hey, time out, you are a client of the new

         16  provider, we are just here for Legal Aid cases, we

         17  are not going to do it.

         18                 So, we play an important safety valve

         19  function in the prisons as the only people there who

         20  can actually solve problems for people while they

         21  are waiting in Rikers Island.

         22                 MS. HENDRICKS: One of the things that

         23  we have done with the new money from the Council is

         24  add two additional paralegals on Rikers Island. The

         25  volume of prisoners who are coming to us with
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          2  problems is way up, serious problems about help in

          3  getting necessary medical care, reclaiming property,

          4  safety issues and we need to accommodate that

          5  volume.

          6                 CHAIRPERSON LEFFLER: Let me just say

          7  we are running late, we have many District Attorneys

          8  here. My own sense of this is that it is all too

          9  similar because of the burden of recent year's cuts,

         10  as to what we have had in the past, and

         11  unfortunately I don't see us, the Council, as really

         12  being in a position to deal with the 18-B problem. I

         13  think it is a problem, I think it could be dealt

         14  with by the Administration if they took the bull by

         15  the horns and really tried to effectuate saving. But

         16  without setting up a new system or working to

         17  coordinate the other players, the attorneys and the

         18  courts and the like, you know, we just basically

         19  have to pay the bills.

         20                 That being the case, I don't see

         21  savings there unless the Administration commits to

         22  it. We urge that they commit to it, and I will do

         23  what I can to try to help you, because I think your

         24  needs are real, I think they have been documented.

         25                 Council Member Michels.
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          2                 MR. GREENBERG: Could I just say to

          3  that point, we think it is realistic to say that if

          4  we are adequately funded, we will probably save 18-B

          5  money in that some of the cases that are now

          6  slipping by --

          7                 CHAIRPERSON LEFFLER: Oh, I

          8  understand. It would otherwise go to 18-B.

          9                 MR. GREENBERG: Right. So there is a

         10  role.

         11                 CHAIRPERSON LEFFLER: No, I know that,

         12  and they are more expensive than you are.

         13                 MR. GREENBERG: Yes.

         14                 CHAIRPERSON LEFFLER: Sure.

         15                 Council Member Michels.

         16                 COUNCIL MEMBER MICHELS: Yes. This is

         17  something near and dear to my heart, 18-B, and the

         18  fact that, especially revealing when your budget

         19  goes down 18-B goes up, and now I hear adding insult

         20  to injury that you are on Rikers Island doing work

         21  that 18-B should be doing, in that sense of making

         22  contacts for people who are represented by 18-B. I

         23  mean, this is just to me a historical continuation

         24  of an assault on Legal Aid that emanated from

         25  Washington and it is continuing in the City of New
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          2  York.

          3                 Are you aware of any other plans that

          4  the Administration might be considering to further

          5  alter the face of the indigent defense in the City

          6  of New York? Is there anything else going on that we

          7  don't know about?

          8                 You guys are a good pipeline to what

          9  is going on in there.

         10                 MR. GREENBERG: Yes, we often hear

         11  some things in the pipeline, and we are not. As far

         12  as we now have heard, there are alternate providers

         13  in each of the boroughs and in each of the appellate

         14  divisions. There are not plans that have been shared

         15  with us. To increase the percentage of cases that

         16  they take, we have a good relationship with Steve

         17  Fishner and Katie Lapp now going up to the state I

         18  think is helpful. There are lots of discussions

         19  going on about expanding some of the things we do.

         20                 COUNCIL MEMBER MICHELS: Unfortunately

         21  they don't make policy, as far as the funding is

         22  concerned, and I know I have also had discussions

         23  with Steve, and he is a very dedicated, competent

         24  young man, and I am very sorry about that. But I

         25  must differ from the chair in the sense, we have
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          2  removed money from the 18-B budget over the years,

          3  and the job isn't so much taking money away from

          4  them, it is moving it into with you, and that is

          5  where the rub has been and that is the difficulty

          6  which we have to address ourselves to.

          7                 And I think if you can document, and

          8  I think you should document the work that you do

          9  which perhaps should be done by 18-B, there is some

         10  justification for that. Maybe they have forgotten

         11  the prior experience, the Administration has

         12  forgotten or dulled their memory hopefully of the

         13  reasons why they are treating you as they are now.

         14                 MR. GREENBERG: I would simply refer

         15  you to, amongst other places, addendum D on page 11

         16  of our testimony. It lists some of the things we do

         17  including we are now a CLE, Continuing Legal

         18  Education provider.

         19                 COUNCIL MEMBER MICHELS: I will take a

         20  look at that. Unfortunately you didn't deliver it

         21  and I haven't had an opportunity to read it yet.

         22                 MR. GREENBERG: That's fine. I know

         23  that you will. I didn't want to repeat everything,

         24  but there are some things there --

         25                 COUNCIL MEMBER MICHELS: Let me ask
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          2  you, and I know it is very difficult for you to be

          3  objective, though try to be as objective as you

          4  possibly can.

          5                 Can you give us an evaluation as to

          6  how the other alternative providers are doing and

          7  whether or not they in fact are able to help out or

          8  would your caseload even be higher than it already

          9  is?

         10                 MR. GREENBERG: Oh, there is no

         11  question that absent them being there our caseload

         12  would be much, much higher.

         13                 I will try to be objective. The first

         14  easy statement to say is that since we trained about

         15  90 percent of the staff of the new providers, they

         16  are good lawyers for the most part, six of the seven

         17  new providers came in some cases directly from The

         18  Legal Aid Society, or else from The Legal Aid

         19  Society after having been somewhere else.

         20                 This was never a proposal by the

         21  executive to say that Legal Aid wasn't doing its job

         22  and it needed people better trained.

         23                 COUNCIL MEMBER MICHELS: I understand

         24  that. Let me ask you a question, because that is a

         25  given, there was never a question of that. The
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          2  providers who come from Legal Aid are absolutely

          3  trained.

          4                 MR. GREENBERG: What I think they are

          5  doing is, for the caseload that they have, in very,

          6  very strict numbers they are showing up, they are

          7  taking the cases and they are giving quality service

          8  to those people.

          9                 COUNCIL MEMBER MICHELS: As a matter

         10  of fact, we don't really know the support staff they

         11  are working with.

         12                 MR. GREENBERG: Well, we know that

         13  they don't have the kinds of ancillary services that

         14  a system needs to go forward. It is, as just one

         15  example, it is inconceivable that a new provider

         16  would witness a problem systemically and either have

         17  the resources or the insulation from political

         18  retribution to then provide the kind of systemic

         19  complaint and even litigation that could change the

         20  system in ways that are healthy for the system.

         21                 COUNCIL MEMBER MICHELS: What I am

         22  concerned about, which I think the District

         23  Attorneys are saying, given let's say that the 18-B

         24  boards of the Appellate Division are appointing

         25  adequate counsel, people who are well trained, and

             Legal-Ease Court Reporting Services, Inc. (800) 756-3410

                                                            33

          1  THE LEGAL AID SOCIETY

          2  there has been an abuse in the past I understand,

          3  but I understand it has been looked upon. But are we

          4  approaching a situation where we may even -- I guess

          5  it is going a little too far to say Gideon case

          6  would take effect, and not really being represented,

          7  there are people who are maybe falling through the

          8  cracks, or is it because of the fact that you don't

          9  have the additional -- or are you approaching a

         10  point where one of the defenses on appeal would be

         11  not competent counsel or not properly represented?

         12                 MR. GREENBERG: It can get raised. I

         13  think that under prevailing law it would generally,

         14  it would generally not be sustained.

         15                 COUNCIL MEMBER MICHELS: I don't think

         16  this particular -- are we approaching a situation,

         17  or could we be on that dangerous grounds? Because

         18  there is a result of not getting proper funding. And

         19  there is a consequence that we have to think about

         20  in the future.

         21                 MR. GREENBERG: Three or four, five

         22  years ago I would have said absolutely no chance of

         23  it happening. We are on the road to it happening. We

         24  are on the road. In less serious cases to having it

         25  happen, and if we are not adequately funded, there
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          2  will inevitably be a time that on the serious cases

          3  it will happen with all of the costs that go into

          4  that.

          5                 COUNCIL MEMBER MICHELS: You are like

          6  the Biblical Jerimiah telling us you better do

          7  something now or else we are going to have a problem

          8  in the future.

          9                 MR. GREENBERG: I like to think of

         10  that, and I would like to think that you have the

         11  authority and the power to solve the problem.

         12                 COUNCIL MEMBER MICHELS: Well, I would

         13  like to think we have it.

         14                 Thank you very much, Mr. Chairman.

         15                 CHAIRPERSON LEFFLER: Juanita Watkins.

         16                 COUNCIL MEMBER WATKINS: Mr. Chair, in

         17  the interest of time I am going to pass.

         18                 CHAIRPERSON LEFFLER: We will do our

         19  best --

         20                 COUNCIL MEMBER MICHELS: Mr. Chairman,

         21  I think we also should point out that the legal, the

         22  civil side is almost a devastating situation and we

         23  have always looked at that. And what he has said,

         24  and something that has been said numerous times, and

         25  that is for every dollar they save in failure to
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          2  represent people who are being evicted, it costs us

          3  $4 in homeless services. That to me is just

          4  unbelievably ridiculous.

          5                 MR. GREENBERG: I would only say as my

          6  last point that unlike the Criminal Defense Division

          7  where we are mandated to take every case that comes,

          8  the unfortunate reality and civil, without there

          9  being a civil Gideon, that we simply don't take the

         10  cases. And the affects on the City of New York are

         11  devastating because no one else could take them.

         12                 Thank you very much for listening and

         13  thank you for your past help.

         14                 CHAIRPERSON LEFFLER: Thank you.

         15                 COUNCIL MEMBER MICHELS: Good luck.

         16                 CHAIRPERSON LEFFLER: Okay, we are now

         17  going to move on to the District Attorneys and the

         18  Special Narcotics Prosecutor.

         19                 COUNCIL MEMBER MICHELS: Thank you

         20  very much.

         21                 (Hearing concluded at 2:15 p.m.)

         22
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