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T H E  C O U N C I L
REPORT OF THE LEGAL AND GOVERNMENTAL AFFAIRS DIVISION

RICHARD M. WEINBERG, DIRECTOR AND GENERAL COUNSEL


COMMITTEE ON FIRE AND CRIMINAL JUSTICE SERVICES

Chair Lawrence A. Warden

RES. NO.  1521:
By:
The Speaker (Council Member Vallone), Council Members Warden, Miller, Foster, Freed, Michels and Berman; also Council Members Espada, Fisher, Koslowitz, Marshall and Povman.

TITLE:

Resolution calling upon the members of the New York State Legislature to enact legislation pending before the New York State Senate that establishes the Second Chance Program. 

Background


There are currently about 2 million people incarcerated in federal, state, and local correctional facilities throughout the country.
  Moreover, there are approximately 5.7 million people incarcerated, or on probation, or on parole in the United States, an increase of 209% since 1980.
  In 1997, the rate of incarceration for the United States (645 inmates per 100,000 population) was the second highest reported rate in the world, not far behind Russia (690 per 100,000).
  


As a result of the high rate of incarceration, almost 500,000 prisoners are released each year throughout the United States.
  Many of those who have completed their prison sentence or term of probation or parole were convicted of non-violent felony and misdemeanor offenses, including drug offenses.  Often these individuals find it difficult to reintegrate successfully into society because of difficulties obtaining employment with a criminal record.  Consequently, many of those released from supervision eventually commit another penal offense and return to the criminal justice system.  A recent study conducted by the Department of Justice’s Bureau of Justice Statistics looked at 108,580 prisoners released from prison in 11 states and found that approximately 62.5% were re-arrested for a felony or serious misdemeanor within three years, 46.8% were re-convicted, and 41.4% returned to prison or jail.
  


The Second Chance Program seeks to reduce recidivism rates by sealing criminal records for individuals released from supervision under certain situations, thus increasing the opportunity for such individuals to obtain employment.  A bill authorizing the Second Chance Program (A.10053-B), sponsored by Assemblyman Roberto Ramirez, recently passed in the Assembly.  Currently, there is a corresponding bill (S. 7095-A), sponsored by Senator Dale Volker, pending before the State Senate. 
Res. No. 1521

Resolution number 1521 calls upon the members of the New York State Legislature to enact legislation pending before the New York State Senate that establishes the Second Chance Program.  As mentioned above the Second Chance Program allows for the sealing of an individual’s criminal record under certain circumstances in an effort to help that individual obtain employment, thereby reducing the recidivism rate. 


Under the Program, a Second Chance Commission is created to award successful Program participants with the sealing of criminal records related to certain eligible offenses.  The Commission consists of five members serving three-year terms.  The Governor, the Temporary President of the Senate, and the Speaker of the Assembly each appoint one member, while the remaining two appointments are made by the New York State District Attorneys’ Association.


The Program is limited to those individuals who have been convicted of no more than two “eligible felonies” or “eligible misdemeanors.”
  Moreover, individuals are not eligible if they have been convicted of a ‘specified offense,” which includes various violent crimes and sexual offenses.
  For those individuals who have not been incarcerated, a minimum time period of five years must have elapsed from the most recent date of sentence or payment of fine.  For others, the five-year time period commences upon completion of the term of incarceration. 


In order to be eligible to apply for the sealing of one’s criminal record under the Second Chance Program, the participant must present valid documentation of satisfactory completion of the Program to the Second Chance Commission.  Such documentation includes evidence that the participant is free of alcohol or drug dependence at the time of application for sealing.  Program requirements include completion of an individual rehabilitation plan that is performed and monitored by an approved job corps program or an accredited contractor approved by the Division of Criminal Justice Services.


The individual rehabilitation plan must include the following:

· Successful completion of a public service component of at least one year; and

· Successful completion of alcohol or substance abuse treatment at a program licensed by the Office of Alcoholism and Substance Abuse Services (if mandatory screening or assessment indicates such treatment is necessary) and regular monitoring for at least one year; and

· Attainment of a G.E.D. or high school diploma.


The legislation provides the appropriate District Attorney (or the Attorney General where applicable), with the opportunity to demonstrate to the Commission that the interests of justice require that the applicant not be granted a sealed record.  Furthermore, the Commission on its own motion may determine that the interests of justice require that the applicant’s record remain open.  However, the applicant and the District Attorney may appeal the Commission’s decision pursuant to an Article 78 proceeding in the jurisdiction where the most recent conviction was adjudicated.


Records sealed pursuant to this legislation are available to the following:  (i) the applicant; (ii) a prosecutor, a law enforcement agency, or a court which has the responsibility for criminally investigating, prosecuting, or adjudicating the individual; (iii) agencies responsible for gun licensing, when the individual has applied for such a license; and (iv) any prospective city, state or federal employer involved in law enforcement, provided however that the individual is given an opportunity make an explanation.  In all other instances, the legislation provides:

[T]he sealed conviction or convictions shall not operate as a disqualification of any person to pursue or engage in any lawful activity, occupation, profession, or calling.  Except where specifically required or permitted by statute or upon specific authorization of a superior court, no such person shall be required to divulge information pertaining to the sealed record.  Such person shall be permitted to respond in the negative to the question, “Have you ever been convicted of a misdemeanor or felony?,” or to any question with the same substantive contents.


The purpose of record sealing is to increase the applicant’s opportunity to obtain employment, which as studies have demonstrated, decreases recidivism.  Proponents of the Second Chance Program contend that the sealing of an individual’s criminal record, coupled with steady employment, increases an individual’s marriageability and marriage further decreases recidivism.
  Program proponents believe that by including education and drug rehabilitation components, the individual’s personal stability is enhanced, which can only reduce the individual’s chance of re-entering the criminal justice system.


Today, the Committee on Fire and Criminal Justice Services will conduct a hearing on Resolution 1521, calling on the State Legislature to enact legislation establishing the Second Chance Program.  The Committee expects to receive testimony from both proponents and opponents of the Program.  The Council through the work of this Committee is committed to exploring opportunities to reduce recidivism rates, thereby increasing the quality of life for all residents of the City.     
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� Eligible felonies include:  criminal possession of a controlled substance (“CPCS”) in the fifth degree (220.06 P.L.), CPCS in the fourth degree (220.09 P.L.), CPCS in the third degree (220.16 P.L.), CPCS in the second degree (220.18 P.L.), CPCS in the first degree (220.21 P.L.), criminal possession of precursors of controlled substances (220.60 P.L.), criminal sale of a controlled substance (“CSCS”) in the fifth degree (220.31 P.L.), CSCS in the fourth degree (220.34 P.L.), CSCS in the third degree (220.39 P.L.), CSCS in the second degree (220.41 P.L.), CSCS in the first degree (220.43 P.L.), criminal possession of marijuana (“CPM”) in the third degree (221.20 P.L.), CPM in the second degree (221.25 P.L.), CPM in the first degree (221.30 P.L.), criminal sale of marijuana (“CSM”) in the third degree (221.45 P.L.), CSM in the second degree (221.50 P.L.), CSM in the first degree (221.55 P.L.), criminal injection of a narcotic drug (220.46 P.L.), criminally using drug paraphernalia in the first degree  (220.55 P.L.), and criminal sale of a prescription for a controlled substance (220.65 P.L.).  However, pursuant to the Assembly legislation (A.10053-B), eligible felonies do not include the above-enumerated crimes where the crime involved the sale of a controlled substance or marijuana to a person under sixteen years of age.


Eligible misdemeanors include:  CPCS in the seventh degree (220.03 P.L.), CPM in the fifth degree (221.10 P.L.), CPM in the fourth degree (221.15 P.L.), CSM in the in the fifth degree (221.35 P.L.), CSM in the fourth degree (221.40 P.L.), criminally using drug paraphernalia in the second degree (220.50 P.L.), and criminally possessing a hypodermic instrument (220.45 P.L.).  However, pursuant to the Assembly legislation (A.10053-B), eligible misdemeanors do not include the above-enumerated crimes where the crime involved the sale of a controlled substance or marijuana to a person under sixteen years of age.  


� Specified offenses include:  all A-1 felonies other than those contained in Article 220 of the Penal Law, violent felonies as defined in 70.02 P.L., manslaughter in the second degree, vehicular manslaughter in the second degree, criminally negligent homicide, offenses defined in Article 130 of the Penal Law, incest, or an offense defined in Article263 of the Penal Law.


� Ed Koch, “A Second Chance for Young Ex-Cons,” Daily News, September 25, 1998.
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