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I.
Introduction
On Thursday, October 24, 2013, the Committee on Immigration, chaired by Council Member Daniel Dromm, will hold an oversight hearing entitled “The Use of Solitary Confinement in Detention Centers and its Effect on the City’s Immigrants.”  The Committee will also hear Preconsidered Res. No. __, a Resolution urging the United States Department of Homeland Security to end the practice of placing immigrant detainees in solitary confinement, except in emergency situations.  Those invited to testify include the Mayor’s Office of Immigrant Affairs, immigration legal practitioners, and immigrant advocates. 
II. 
Background
As part of its stated mission to promote homeland security through the enforcement of federal immigration laws,
 U.S. Immigration and Customs Enforcement (“ICE”) identifies, apprehends, detains, and, when necessary, removes immigrants from the United States.
  Undocumented immigrants who are apprehended and determined to need custodial supervision are placed in detention facilities.
  ICE detains immigrants who lack lawful immigration status “to secure their presence both for immigration proceedings and their removal, with a special focus on those who represent a risk to public safety, or for whom detention is mandatory by law.”
  ICE houses detainees in more than 250 local and state facilities,
 and housed 34,260 detainees in these facilities on average in 2012.
  Since 2008, ICE has detained an average of 7,000 immigrants per year from New York City, many of whom are transferred to detention facilities in Texas and New Jersey.

In an effort to ensure consistent conditions and practices among detention facilities, ICE began reviewing its National Detention Standards in 2008, with the most recent revisions taking place in 2011.
  As part of an increased focus on the safe, secure, and humane treatment of detainees, the 2011 revisions sought to limit the use of segregation and solitary confinement by discouraging their use for mentally ill detainees for any period of time, and for all detainees for more than 30 days.
  More recently, ICE issued a directive in an effort to limit the use of segregation and solitary confinement for more than 14 days and for those considered to have special vulnerabilities.
  ICE deems detainees “who are known to be suffering from mental illness or serious medical illness; who have a disability or are elderly, pregnant, or nursing; who would be susceptible to harm in general population due in part to their sexual orientation or gender identity; or who have been victims – in or out of ICE custody – of sexual assault, torture, trafficking, or abuse” to have “special vulnerabilities.”
  The goal of the directive is to ensure that segregation is used only when necessary.

 Despite ICE’s efforts to regulate the use of segregation and solitary confinement in immigration detention, advocates believe that more needs to be done to address the inconsistent application of the practice, the overuse of the practice, and the inadequate monitoring of the practice.

III. 
The Use of Segregation and Solitary Confinement in Immigration Detention
ICE segregates immigrant detainees from the general population by confining them in an individual cell, for administrative, disciplinary, or protective reasons.”
  “Administrative segregation” is intended to be a non-punitive form of separation from the general population and is determined by a facility administrator or supervisor.
  “Disciplinary segregation” is “a punitive form of separation used for disciplinary reasons” available only “after a finding by a disciplinary hearing panel that the detainee is guilty of a serious prohibited act or rule violation.”
  Protective custody is “administrative segregation” for the detainee’s own safety.
  Notwithstanding the reason for a detainee’s segregation from the general population, the detainee could be placed in solitary confinement, a form of segregation where detainees are held in near-total isolation for 23 hours per day, usually in small cells and, in some cases, without windows.
  Advocates, however, find the use of solitary confinement, regardless of the reason for its use, to be a harmful practice.
  On average, approximately 300 detainees are held daily in solitary confinement and could be held up to 75 consecutive days.
  According to a 2012 report by the Heartland Alliance’s National Immigrant Justice Center, an organization dedicated to insuring access to justice for immigrants, solitary confinement is used to separate a detainee from the general population not just for ICE’s stated reasons, but also when he or she (i) files a complaint about detention conditions, (ii) suffers from mental illness, (iii) self-identifies as lesbian, gay, bisexual, or transgender, or (iv) is a victim of assault.
  This takes place in both ICE operated facilities and third-party detention facilities.  
IV.
Concerns about the Use of Solitary Confinement
An immigrant detainee’s rights and privileges may be restricted while in solitary confinement.
  For example, it has been reported that immigrant detainees in solitary confinement were only allowed to exercise outside once every 30 days,
 and were denied access to telephones, legal information, and the law library.
  Further, an individual’s placement in solitary confinement can result in the following long term medical and legal problems:  
Medical Problems: Detainees placed in solitary confinement often struggle with mental and physical health problems like hallucinations, panic attacks, difficulties with concentration and memory, and problems with impulse control, including random violence and self-harm.
  These symptoms are prevalent among detainees who have been in solitary confinement for more than 15 days and those with undiagnosed and untreated mental health illness.
  Additionally, many detainees suffer some form of mental illness due to being a victim of human trafficking, domestic violence, and sexual assault.
  Because immigration detention centers are not obligated to have mental health professionals on staff, it is often difficult for detainees to receive the appropriate medical care they need.
  Any mental illness that is left untreated can cause detainees to “experience deteriorating psychological states” during their detention and can be exacerbated by a placement in solitary confinement.

Legal Problems: With the majority of immigrant detainees having no legal counsel upon their admission to immigration custody, access to legal services and resources while in detention is crucial in order to mount a defense.  Reports have found that detainees in solitary confinement have little if any access to attorneys.
  For example, it has been reported that detainees are prohibited from calling their attorneys while in solitary confinement.
  
V.
Conclusion
Despite ICE’s increased efforts to address concerns regarding the use of solitary confinement, advocates still fear that immigrant detainees will remain vulnerable unless the new protocols are adequately enforced.  There is also continued concern about oversight, monitoring, and consistent application of the practices among the various detention facilities.  The Committee is interested in hearing from advocates regarding these new policies.  In particular, the Committee would like to know how these policies will affect legal practitioners’ daily practice; what impact these policies will have on New York City’s immigrants that are in detention and their families; and how immigrant advocates and legal practitioners plan to work with ICE to protect immigrants in detention from being placed in solitary confinement.  These issues are of importance to the Committee because of the impact that the use of segregation and solitary confinement could have on the more than 7,000 New Yorkers detained by ICE each year.

VI. 
Discussion of Preconsidered Res. No.____
Preconsidered Res. No. ____calls upon the United States Department of Homeland Security (“DHS”) to end the practice of solitary confinement in immigration detention facilities, except for in emergency situations.  The resolution describes the consequences of being placed in solitary confinement for long periods of time, such as detainees’ development of mental health issues, which are magnified among immigrant detainees who have been victims of assault, abuse, or human trafficking.
  Additionally, the resolution outlines the issues faced by detainees in solitary confinement including lack of access to medical care and legal counsel.  In acknowledging ICE’s efforts to modify the use of solitary confinement in immigration detention centers, Preconsidered Res. No. ____ calls for ICE to address the lack of oversight of the use of solitary confinement and end the practice, except in emergency situations.
Preconsidered Res. No. ___
Resolution urging the United States Department of Homeland Security to end the practice of placing immigrant detainees in solitary confinement, except in emergency situations.
By Council Member Dromm
Whereas, The United States Immigration and Customs Enforcement (“ICE”), a division of the United States Department of Homeland Security, is charged with overseeing and providing for the care, custody, and control of immigration detainees; and

Whereas, According to ICE, New York City’s only immigration detention facility, the Varick Federal Detention Facility, was closed in 2010; and

Whereas,  Since the closure, advocates have stated that New York City immigrant detainees have been either moved to distant immigration detention centers or detained alongside criminals in state and local prisons; and

Whereas, While, according to ICE, immigration detention is supposed to be a civil, non-punitive measure to ensure detainees attend immigration court hearings and comply with court orders, disciplinary measures and segregation practices to which immigration detainees are subjected often emulate those used in criminal facilities, including the practice of placing individuals in solitary confinement; and

Whereas, According to ICE, there are 250 immigration detention facilities across the United States with a daily detainee population of approximately 33,000 immigrants; and

Whereas, According to the New York Times article “Immigrants Held in Solitary Cells, Often for Weeks” (“NYT Article”) published in March of 2013, solitary confinement is a form of punishment used by detention officers in which an individual is isolated in a small cell and deprived of human contact and other sensory and intellectual stimulation for long periods of time and during which privileges and activities generally extended to the detained population such as phone calls, access to medical care, visitations, and recreation are restricted, if not entirely suspended; and

Whereas, A report of the Heartland Alliance’s National Immigrant Justice Center and Physicians for Human Rights entitled Invisible in Isolation: The Use of Segregation and Solitary Confinement in Immigration Detention recorded instances in which detainees were placed in solitary confinement as a punitive response to trivial violations such as addressing a detention officer in a foreign language or possessing prohibited food items, to cover up discrimination and abuse within the detention facility, or to discourage complaints about detention conditions; and

Whereas, This report found that detainees who have been victims of assault, have mental health issues, or are lesbian, gay, bisexual, and transgender were disproportionally detained in solitary confinement because facilities cannot accommodate these populations and because officials claimed that solitary confinement offers protection unavailable in the general population of immigration detainees; and 

Whereas, According to the NYT Article, approximately 300 immigrants are held in solitary confinement at the largest immigration facilities every day with almost half isolated for fifteen days or more and about thirty-five held in solitary confinement for 75 days or more; and

Whereas, These practices affect New York City immigrants and their families since, according to the 2010 United State Census, New York City is home to nearly three million immigrants, one of the largest immigrant populations in the nation; and

Whereas, According to the NYT Article, there is a lack of effective oversight or even uniform guidelines dictating when and for how long a facility may place an immigrant detainee in solitary confinement and little opportunity for immigrants to appeal such a decision; and

Whereas,  Though the 2011 version of ICE’s Performance-Based National Detention Standards recognizes and attempts to remedy deficiencies in the care of mentally ill immigration detainees, these individuals continue to be held in solitary confinement without an initial mental health evaluation and without regular quality mental health treatment; and 

Whereas, According to the NYT Article immigrants placed in solitary confinement have little meaningful opportunity to appeal the placement since they, unlike criminal detainees, have no right to free, state-appointed legal counsel and have limited access to legal resources and lawyers generally encounter difficulties gaining access to detained immigrants, especially those in solitary confinement;  and

Whereas, According to the NYT Article, experts say that individuals held in solitary confinement for fifteen days or more are at a heightened risk for serious mental health problems that may last long, if not permanently, after the individual is released from detention and that solitary confinement can cause severe psychological damage and may increase both violent behavior and suicide among detained immigrants; and 

Whereas, The NYT Article says that solitary confinement is especially harmful to immigration detainees because it can exacerbate mental health issues that arise from torture or abuse in their home countries, human trafficking, or the anxiety surrounding their immigration case; and

Whereas, Further the NYT Article states that studies have found extremely high rates of anxiety, depression, and post-traumatic stress disorder among immigration detainees seeking asylum, exacerbated by the threat of and actual employment of solitary confinement; and

Whereas, Mental health afflictions arising from prolonged solitary confinement could impair a released detainees’ social interaction, hampering, their ability to successfully and safely reintegrate into New York City communities upon release from detention; and 
Whereas, Immigrant detainees should not be placed in solitary confinement, except in emergency situations when someone has been physically harmed or threatened, and even then such confinement should only be for the shortest possible duration; now, therefore, be it

Resolved, That the Council of the City of New York urges the United States Department of Homeland Security to end the practice of placing immigrant detainees in solitary confinement, except for emergency situations.
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