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INT. NO. 680: 


By: The Speaker (Council Member Vallone) and Council Members Berman, McCaffrey, Koslowitz, Eldridge, DiBrienza, Spigner, Eisland, Robles, Rivera, Pinkett, Sabini, Robinson, Reed, Perkins, Freed, Provenzano, Clarke, Carrion, Dear, Malave-Dilan, Espada, Foster, Harrison, Lasher, Linares, Lopez, Marshall, Michels, Nelson, O’Donovan, Povman, Quinn, Rodriguez and Warden.

     TITLE:
A Local Law to amend the administrative code of the city of New York, in relation to the prohibition on surcharges by automated teller machines.

     ADMINISTRATIVE CODE:
Adds a new subchapter 14 to title 20.


Today the Committee on Finance will consider Int. No. 680, a proposed local law which would prohibit financial institutions in New York City from surcharging customers of other banks who use their automated teller machines (ATMs). 

BACKGROUND:


In January, 2000, a report was issued by the staff of the New York City Council to the Speaker, and the Chairs of the Council’s Finance and Consumer Affairs Committees.  The following summarizes the background, findings and conclusions of the Council’s staff report (the “Report”) entitled “Guilty as Surcharged.”

The ATM Surcharge and its History

· ATM transactions by non-customers are made through networks.  Banks are members of networks.  One of a network’s basic functions is to support ATM cash withdrawals by account holders of any of its member banks - at any of the network’s ATMs.  For instance, Chase is a member of the Cirrus network, therefore a Chase account holder can use any ATM with the Cirrus logo;

· Prior to 1996, in general networks prohibited surcharges.  In 1996, after years of being challenged by banks in court, major networks eliminated their no surcharge policies;

· ATM surcharges are  extra charges – i.e. they are second charges to cover a cost already paid for.  An ATM surcharge is a fee charged by a bank (or ATM owner in the case of non-bank ATMs) on the consumer who uses a card issued by a bank other than the one that owns the ATM.  This fee is a second charge, in addition to the fee that the ATM owner charges the consumer’s bank (sometimes passed onto the consumer but not always) to cover the cost of the transaction. Thus, the surcharge is a second charge for a service already paid for by the customer’s bank;  

· Banks are already compensated by the first fee (known as the interchange fee – which usually ranges from 30 to 60 cents) to cover a transaction costing about 27 cents.  Before 1996, surcharges were rare.  The ATM-owning banks only levied a charge against the cardholder’s bank.  It is likely that this first charge was believed to sufficiently compensate the ATM owner whose cost of processing the transaction was about 27 cents. 

ATM Surcharging Practices 

· Percent of Banks charging surcharges has skyrocketed.  According to one nationwide study, in early 1997, 39% of banks operating ATMs imposed surcharges.  By early 1998, this percentage had increased to 64%.  A City Council survey found that in late 1999, 87% of the City’s banks surcharged.  At the time, only six banks (out of the 45 surveyed) did not assess surcharges.  To update the information in the Report, Council staff contacted those six banks in November 2000 to see whether these banks were still not levying surcharges. Today, of those six banks, only three do not charge assess surcharges, two were taken over by surcharging banks and one no longer operates ATMs; 

· The amount of the surcharges has also skyrocketed.  In 1997 the average bank surcharge nationwide was $1.16.  In 1999 that amount had risen to $1.37.  According to a 1998 national study, the most commonly imposed surcharge by ATMs is $1.50.

The Effects of Surcharges on Consumers

· Surcharges are unfair and unconscionable.  Based on publicly available information, surcharges bear no economic relationship to the costs incurred by banks to process the transactions.  As indicated, it costs banks about 27 cents to process an ATM withdrawal and they receive an interchange fee of 30 to 60 cents from the consumer’s bank.  They then commonly impose a surcharge of $1.50 (the most commonly imposed nationwide surcharge at the time of the Report), which appears to bear no relationship to the costs.  These surcharges also disproportionately affect low income consumers who do not have the luxury of withdrawing large amounts of money at a time and may have to make more frequent withdrawals of smaller amounts;

· Surcharges can be deceptive.  Many ATM consumers are unaware that the ATM owner, who is levying a surcharge against the consumer, is compensated for the transaction by the consumer’s bank. According to a 1999 survey by the Council, of a total of 840 ATM consumers, 69% were unaware that when they use an ATM not operated by their bank, their bank already pays the ATM owner a fee for this transaction;  
· Surcharges will likely lead to a decrease in competition in the banking industry, thereby hurting all bank consumers.  The Report outlines arguments made by banking experts and consumer groups that ATM deployment coupled with surcharging by bigger banks will be used as a predatory practice to take customers away from smaller banks that may pay higher interest rates but lack large ATM networks.  Under this scenario, consumers may be forced to switch from smaller banks which pay higher interest rates and charge fewer fees to avoid paying exorbitant amounts in surcharge fees to the larger banks which control an ever increasing number of ATMs.  Thus, banks will compete with each other not on the basis of which ones pay the highest returns and have the most favorable account terms, but on the basis of which ones control the most ATMs. 

Recommendations


The Report made the following two recommendations:

· That legislation be introduced which would amend the City’s consumer protection laws to prohibit all financial institutions from levying surcharges on consumers who use their ATMs in New York City; and

· That the hearing process be used to determine if the ATMs maintained by Independent Service Operators (“ISOs” or non-bank ATMs such as those found in grocery stores) should  be included in any surcharge prohibition. 

Pursuant to the Report’s recommendations, Int. No. 680 (described below) was introduced by the Speaker, the Chairs of the Council’s Finance and Consumer Affairs Committees, and  thirty-two other Council Members.  With regard to the second recommendation, that the hearing process be used to determine if the ATMs maintained by ISOs should be included in any prohibition against surcharging, Council staff reached out to several ISOs to ensure their presence at the hearing.  Since the issuance of the Report, it appears that changes have occurred in the ISO business that would warrant more serious consideration being given to including them in any surcharge prohibition.  First, it appears that charging fees for the use of an ISO ATM is not the sole means an ISO has of making money – many ISO ATMs are relying on advertising and other means of generating revenue.  Second, it appears that some financial entities have bought ISO companies and are maintaining ATMs in stores, thus blurring some of the differences between ISO ATMs and ATMs belonging to financial institutions.  Today’s hearing should provide a better opportunity to learn about the changes occurring in the ISO ATM market. 

INT. NO. 680:


Int. No. 680 would amend the Consumer Affairs provisions of the Administrative Code to prohibit financial institutions from imposing surcharges on customers for accessing their ATMs with an access device issued by another institution.


The legislation defines “access device” as a card, code or other means of access issued by a financial institution to access a customer’s account.  A “financial institution” is defined in the proposed legislation as “any national or state bank, federal or state savings and loan association, federal or state savings bank, federal or state credit union, or federal or state trust company.” 


The proposed legislation would impose a civil penalty on a financial institution which violates the prohibition of not more than two hundred fifty dollars.  However, each violation with respect to a particular ATM would be considered a separate violation.  In addition, the legislation would provide that a financial institution’s failure to correct any violation within three days after a finding that a violation had occurred would subject the institution “to a civil penalty of not less than five hundred dollars nor more than one thousand dollars and an additional civil penalty of two hundred fifty dollars per day for each day such violation continues...”, although if the Commissioner of the Department of Consumer Affairs found that the failure to correct any violation were willful, the civil penalty would be increased to not less than one thousand dollars or more than five thousand and an additional two hundred fifty dollar a day penalty would be added for each day the violation continued.


Finally, the proposed legislation would provide for a private civil action for any person injured due to a financial institution’s violation of the proposed law, with liability for the greater of  actual damages or two hundred fifty dollars, and reasonable costs and attorney’s fees.


The proposed local law would take effect ninety days after its enactment.   
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