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 TITLE: 
A local law to amend the administrative code of the city of New York, in relation to requiring the city clerk to provide the public with certain information regarding same sex marriages.

I. Introduction

The Committee on Governmental Operations will meet on June 16, 2010 to consider Proposed Introduction 260-A (“Proposed Int. 260-A”), a local law to amend the administrative code of the city of New York, in relation to requiring the City Clerk to provide the public with certain information regarding same sex marriages.

The legislation would require the City Clerk to prominently post information on its website listing all domestic and international jurisdictions that perform same sex marriages that would be recognized as valid marriages by the state of New York along with the following text: “Lawfully married individuals, including individuals in same sex marriages, are entitled to more New York State rights and benefits than those registered as domestic partners here in New York City. If an individual lawfully enters into a same sex marriage in a jurisdiction outside New York, they are entitled to most of the New York State rights and benefits available to people lawfully married in New York. If you are considering entering into a marriage in one of the jurisdictions listed above, it is recommended that you contact that jurisdiction beforehand in order to learn about any applicable marriage requirements or restrictions.” 

Such information would also be available in hard copy at the Marriage Bureau in the City Clerk’s office.
Those invited to testify at today’s hearing include the City Clerk, representatives of various advocacy groups, and interested members of the public.
II. The City Clerk
The City Clerk serves as the Clerk of the City Council and the Clerk of the City of New York. In addition to a variety of other official duties, the City Clerk operates the Marriage Bureau, which provides marriage licenses and domestic partnership registrations.

III. Status of Same Sex Marriages in New York
On February 1, 2008, the Fourth Department issued a decision in Martinez v. County of Monroe
 affirming that an employee of a state community college was entitled to have her same sex marriage, which was solemnized in Canada, recognized in New York. There was no dispute as to the legality of the marriage under the laws of Canada and Ontario.
 The case arose after the employee applied for health care benefits for her spouse, which were denied. The court determined that there was no state statute or “positive law” clearly expressing a state intent “to prohibit recognition of a marriage that would have been invalid if solemnized in New York” and that “[t]he Legislature has not enacted legislation to prohibit the recognition of same-sex marriages validly entered into outside of New York.”
 

Subsequently, on May 14, 2008, Governor David Paterson’s counsel issued a directive to state agencies stating that same sex marriages performed in other jurisdictions should be recognized and afforded full faith and credit by all state agencies unless some other provision of law would bar such agencies from doing so.

The next year, in Lewis v. New York State Dept. of Civil Service
, decided on January 22, 2009, the New York Supreme Court Appellate Division, 3rd Department upheld a decision by the New York State Department of Civil Service to recognize parties to a same sex marriage as spouses as long as their marriage was valid in the jurisdiction where it was solemnized, thereby allowing such spouses of state employees full access to the benefits provided under the New York State Health Insurance Program. The 3rd Department cited the New York Court of Appeals holding in Hernandez
, where the court found that though the Domestic Relations Law only permits the solemnization of opposite sex marriages in New York, where the Domestic Relations Law does not expressly void a certain type of marriage validly solemnized outside of New York, the statute should not be extended by judicial construction
.  
As a result of these decisions and the Executive branch directive, there is a legal consensus emerging that lawfully married individuals, including individuals in same sex marriages, who were married in a jurisdiction outside New York, are entitled to many of the state rights and benefits available to persons lawfully married in the state of New York. At least one group, however, has raised questions regarding recognition of same sex marriages in governmental contexts outside of the authority of the Executive branch.
 While it appears that state courts are tending to apply the Martinez rule in such situations, thereby recognizing such same sex marriages, the Committee recognizes that this is a rapidly changing area of law and will monitor relevant legal developments.

IV. Legislation under Consideration

The legislation under consideration would require the City Clerk to prominently post the following information on the section(s) of the City Clerk’s website, or any successor website maintained by or on behalf of the City Clerk or a successor officer, relating to marriage, domestic partnerships or other similar subjects: (i) a list of all domestic and international jurisdictions that perform same sex marriages that would be recognized as valid marriages by the state of New York under current laws, rules and regulations; and (ii) the following text: “Lawfully married individuals, including individuals in same sex marriages, are entitled to more New York State rights and benefits than those registered as domestic partners here in New York City. If an individual lawfully enters into a same sex marriage in a jurisdiction outside New York, they are entitled to most of the New York State rights and benefits available to people lawfully married in New York. If you are considering entering into a marriage in one of the jurisdictions listed above, it is recommended that you contact that jurisdiction beforehand in order to learn about any applicable marriage requirements or restrictions.”
Additionally, such information would be prominently displayed and distributed free of charge in hard copy at the Marriage Bureau in the City Clerk’s office.

Such information, while already publicly available elsewhere, could prove helpful to individuals considering a domestic partnership registration. 

The legislation would become effective thirty days following its enactment. 

V. Testimony
The Committee looks forward to hearing testimony on the merits of the legislation, particularly on how the information required to be made available by the bill might be helpful to individuals considering domestic partnership registration. The Committee is also interested in hearing from the City Clerk, the official who would be responsible for implementing the provisions of the bill.

Proposed Int. No. 260-A
 

By The Speaker (Council Member Quinn) 
A Local Law

To amend the administrative code of the city of New York, in relation to requiring the City Clerk to provide the public with certain information regarding same sex marriages.

 

Be it enacted by the Council as follows:
     
 Section 1.  Chapter 2 of title 3 of the administrative code of the city of New York is amended by adding a new section 3-207.1 to read as follows:
§3-207.1  Marriage notification. a. The city clerk shall prominently post the following information on the section(s) of the city clerk’s website, or any successor website maintained by or on behalf of the city clerk or a successor officer, relating to marriage, domestic partnerships or other similar subjects: (i) a list of all domestic and international jurisdictions that perform same sex marriages; and (ii) the following text: “Lawfully married individuals, including individuals in same sex marriages, are entitled to more New York State rights and benefits than those registered as domestic partners here in New York City. If an individual lawfully enters into a same sex marriage in a jurisdiction outside New York, they are entitled to most of the New York State rights and benefits available to people lawfully married in New York. If you are considering entering into a marriage in one of the jurisdictions listed above, it is recommended that you contact that jurisdiction beforehand in order to learn about any applicable marriage requirements or restrictions.”
b. All information required to be made available on the internet pursuant to this local law shall also be prominently displayed and distributed free of charge in hard copy at the marriage bureau in the city clerk’s office.

c. The obligations of the city clerk under this section shall be continuing and the city clerk shall make all reasonable efforts to ensure that all information provided pursuant to this section is accurate and current and shall update such information as appropriate.
§ 2. This local law shall take effect thirty days after its enactment.
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� About the City Clerk, Website of the Office of the City Clerk, www.cityclerk.nyc.gov.


� 50 A.D.3d 189; 850 N.Y.S.2d 740.


� Id.


� Id.


� Memo from David Nocenti to state agencies on same sex marriage recognition, May 14, 2008.


� 2009 NY Slip Op 283.


� Hernandez v. Robles, 7 NY3d 338, 357, 855 N.E.2d 1, (2006) (finding that though New York law prohibited the marriage of same sex couples, such a prohibition did not violate the due process and equal protection clauses of the New York constitution and that the statutory definition of marriage to exclude same-sex couples was not irrationally under inclusive or over inclusive).


� See Matter of May, 305 NY at 492, 1953 (finding that, in New York, the legality of a marriage is determined by the law of the place where the marriage is solemnized); Van Voorhis v Brintnall, 86 NY at 33, 1881 (finding that express legislation is required if a citizen is to be held bound by the laws of his state for acts performed by him outside its limits). 


� Getting Married Out of State, Empire State Pride Agenda (2009).
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