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res. no. 968:
By: The Speaker (Council Member Miller) and Council Members Comrie, Fidler, Gerson, Gonzalez, Jackson, James, Nelson, Perkins, Seabrook, Stewart and Weprin.

Title: 
Resolution granting additional real property tax exemptions for certain affordable housing developments built on real property leased from the Educational Construction Fund.
DISCUSSION:

On June 20, 2005, the Committee on Housing and Buildings, chaired by Council Member Madeline Provenzano, will consider Res. No. 968, that would confer additional real property tax benefits for certain residential developments built on real property leased from the New York Educational Construction Fund (“ECF”) as an incentive to the owners of those developments to keep them in “affordable housing” programs, such as the “Mitchell-Lama Program” (Private Housing Finance Law, “PHFL”, Article II, §§10 through 37).  The ECF is a public benefit corporation created by state law in order to facilitate the timely construction of elementary and secondary school buildings in combination with other compatible and lawful uses, such as affordable housing.

The authority to confer these tax benefits was extended by the State Legislature when it enacted Chapters 389 and 449 of the Laws of 2003.  Earlier this year Res. No. 388-A, a Resolution granting additional real property tax exemptions for certain affordable housing developments was approved by the Council on February 2, 2005.  Res. No. 968 was introduced to specifically address certain properties that were developed on real property leased from the Educational Construction Fund.

Chapter 389 amended sections 33, 36-a, 93 and 556 of the PHFL and section 58 of the Public Housing Law (“PHL”). Prior to these amendments, PHFL §33(1)(a) authorized the “local legislative body” of a municipality to grant real property tax exemptions to the extent specified in the statute “…for so long as the mortgage loans of the company, including any additional mortgage loan the proceeds of which are used primarily for the residential portion of the project…are outstanding”. PHFL §33(1)(c) directly conferred a real property tax exemption upon projects developed by the New York State Urban Development (UDC) or a subsidiary where the housing company was organized under PHFL Article II and the Not-for-Profit Corporation Law, PHFL §33(1)(d) directly conferred a real property tax exemption for a housing development financed through a PHFL Article II or Article III (New York State Housing Finance Agency) mortgage that is federally insured, is owned by the federal government or there is participation by certain non-governmental lenders. PHFL §33(4) provides for a real property tax exemption for a housing development owned by an Article II housing company that was organized to facilitate the acquisition of a building by its residents.  This benefit is granted as-of-right but may be reduced by the local legislative body. Chapter 389 added a new subdivision (6) to PHFL §33 to provide that:

“Any project that received a tax exemption under paragraphs (a), (c) and (d) of subdivision one, and subdivision four of this section may, upon the expiration of the tax exemption period, be granted an additional tax exemption period of up to fifty years, or until such time as the project is no longer operated under the restrictions and for the purposes set forth in this article, whichever is sooner”.

PHFL §36-a provides that “…a municipality acting by its local legislative body shall have the power to…” contract with a housing company incorporated under Article II or with a Housing Fund Development Company organized under PHFL Article XI to develop projects under Article II and may “to the extent as may be granted by the local legislative body of the municipality” provide a real property tax exemption for the project upon its sale or lease to the Article II or Article XI housing company. Chapter 389 added a new subdivision (8) to PHFL §36-a to provide that:

“Any project that received a tax exemption under this section may, upon the expiration of the tax exemption period, be granted an additional tax exemption period of up to fifty years, or until such time as the project is no longer operated under the restrictions and for the purposes set forth in this article, whichever is sooner”.

PHFL §93 authorizes a real property tax exemption “…through its local legislative body…” for housing companies organized under PHFL Article IV (PHFL §§70 through 97) for a maximum period of fifty years (except for UDC projects where the maximum exemption period was forty years). Chapter 389 added a new subdivision (7) to PHFL §93 to provide that:

“Any project that received a tax exemption under this section may, upon the expiration of the tax exemption period, be granted an additional tax exemption period of up to fifty years, or until such time as the project is no longer operated under the restrictions and for the purposes set forth in this article, whichever is sooner”.

PHFL §556 of Article X (PHFL §§ 550 through 560), which deals with the lease by a municipality of a housing development to an Article II or Article IV housing company, provides that notwithstanding the provisions of PHL §52(3) or (4) (to be discussed below), or of sections 33 or 93 of the PHFL, the local legislative body may grant a real property tax exemption for so long as the capital loans of the housing company are outstanding, where certain other governmental obligations remain and until the municipality repossesses the property.  Chapter 389 added to the end of PHFL §556 the following text that provides that:

“Any project that received a tax exemption under this section may, upon the expiration of the tax exemption period, be granted an additional tax exemption period of up to fifty years, or until such time as the project is no longer operated under the restrictions and for the purposes set forth in this article, whichever is sooner”.

PHL §58, which relates to the sale or lease by a public housing authority of a municipal project to an Article II housing company on a cooperative basis, provides that notwithstanding the provisions of PHFL §33 the local legislative body may grant a real property tax exemption for so long as the capital loans of the housing company are outstanding. Chapter 389 added a new subdivision (5) to PHL §58 to provide that:

“Any project that received a tax exemption under this section may, upon the expiration of the tax exemption period, be granted an additional tax exemption period of up to fifty years, or until such time as the project is no longer operated under the restrictions and for the purposes set forth in this article, whichever is sooner”.


Under the Mitchell-Lama program, which was created to construct and maintain housing that was affordable for individuals and families of low- and moderate-income, an owner of a development aided by loans made after May 1, 1959 may “opt out” of the program after twenty (20) years by satisfying all outstanding government-assisted mortgages and by following certain procedural requirements.


The enactment of Chapter 389 and 449 of the Laws of 2003 was an effort to provide an incentive to the owners of the privately-owned developments to remain in the affordable housing program and to keep rents in housing units in other developments covered by those chapters affordable.

In Res. No. 968 the Council, as the local legislative body, would grant additional real property tax exemptions as authorized by Chapter 389 to any property in an affordable housing program that (a) either has a real property tax exemption pursuant to one of the sections of law amended by those chapters or (b) had such an exemption and that exemption has expired but the housing development nevertheless remains in such affordable housing program.  Such additional real property tax exemption for a housing development set forth in Attachment A shall be provided in accordance with the formula currently in effect, as the amount of such real property tax exemption may be limited by section 33 of the Private Housing Finance Law.
Res. No. 968 would condition the grant of the additional real property tax exemption upon compliance by the housing company with the applicable provisions of the Private Housing Finance Law and/or Public Housing Law and the execution, renewal or modification of a regulatory agreement where either the New York City Department of Housing Preservation and Development, the New York State Division of Housing and Community Renewal, or the United States Department of Housing and Urban Development, as is applicable, deems it appropriate.

Res. No. 968 also permits the City to rescind the additional real property tax exemption where the housing company fails to comply with the applicable requirements of the PHFL and/or PHL, the applicable rules, regulations or other requirements of either the New York City Department of Housing Preservation and Development, the New York State Division of Housing and Community Renewal, or the United States Department of Housing and Urban Development, as is applicable, or the terms of any regulatory agreement or contract.

Update:

On Monday, June 20, 2005, the Committee adopted this legislation by a vote of ten in the affirmative, none in the negative and no abstentions.

Accordingly, the Committee recommends its adoption.
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