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          1  COMMITTEE ON CIVIL SERVICE AND LABOR

          2                 CHAIRPERSON ADDABBO: Good morning,

          3  and welcome to today's hearing of Civil Service and

          4  Labor Committee. My name is Joe Addabbo, I chair the

          5  Committee. I thank you all for being here.

          6                 Today, this morning, we're going to

          7  have a discussion, an oversight hearing, to review

          8  the role of the New York City Civil Service

          9  Commission. The Civil Service Commission is

         10  responsible for hearing and determining appeals by

         11  an individual aggrieved by a City Commissioner

         12  overseeing a civil service matter.

         13                 The Civil Service Commission consists

         14  of five members who are appointed by the Mayor from

         15  list of nominations provided by a screening

         16  committee for an overlapping term of six years.

         17                 Today we will examine and discuss the

         18  operations and authority of a Civil Service

         19  Commission, and how a recent Court of Appeals

         20  decision might have affected that authority.

         21                 Again, I thank you all for being

         22  here. I want to thank the Committee staff for

         23  putting this hearing together. To my right here we

         24  have our Legal Counsel Harold Gates. To my left we

         25  have Counsel also to the Committee Elisa Chae; Joan
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          2  Povolny is our Policy Analyst; Jeff Gottlieb is my

          3  Legislative Aid. I would like to thank the

          4  Sergeant-At-Arms for helping us out with the hearing

          5  today, and we're going to get started.

          6                 There will be no time clock on the

          7  witnesses today. I just ask that you please keep

          8  your statements as brief as possible so we can allow

          9  time for questions and answers.

         10                 I'd like to invite the Chair of the

         11  Civil Service Commission, Simon Gourdine. Mr. Chair,

         12  thank you very much for being here today. Please

         13  just state your name for the record and give your

         14  testimony, please.

         15                 MR. GOURDINE: I'm Simon Gourdine. I'm

         16  Chairman of the City Civil Service Commission. Good

         17  morning. After confirmation by the City Council, I

         18  was formally appointed Chairman and member of the

         19  Civil Service Commission by Mayor Bloomberg on

         20  September 28th, 2006. The Commission, pursuant to

         21  New York City Charter Section 813 functions as a

         22  quasi-judicial body for individual appeals from

         23  disciplinary actions, decisions of the Commissioner

         24  of the Department of Citywide Administrative

         25  Services.
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          2                 There are a total of five members

          3  appointed by the Mayor, following advice and consent

          4  of the City Council. The appointments are made from

          5  a list of nominees who have been interviewed by the

          6  Civil Service Screening Committee and no more than

          7  three members may belong to the same political

          8  party. Our terms are for six years and my term

          9  expires in March 2011. The Commission conducts

         10  regularly scheduled three days a week on Tuesdays,

         11  Wednesdays and Thursdays. Each day the hearings

         12  begin at 12:30 p.m., and each hearing may last from

         13  15 minutes to an hour or more, depending upon its

         14  complexity.

         15                 On average three hearings are heard

         16  each day. On Tuesdays and Wednesdays,

         17  disqualification appeals are heard pursuant to Civil

         18  Service Law, Section 50. These appeals arise from

         19  candidates having been advised that they are

         20  ineligible to qualify for appointment to the

         21  positions which they sought.

         22                 The Commission, after evaluation of

         23  appeals, may schedule hearings based upon an issue

         24  such as psychological disability, which might

         25  include poor stress, poor impulse control, poor
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          2  judgment, risk of alcohol abuse, et cetera.

          3                 This arises in the context of

          4  candidates seeking to become police officers. If,

          5  however, a police candidate is rejected because of

          6  the question of his or her character, for example,

          7  an arrest or a conviction record, motor vehicle

          8  incidence involving driving while impaired, then the

          9  Commission is mandated to hear the appeal.

         10                 Other issues arising under Section 50

         11  may include a candidate's disqualification for lack

         12  of sufficient education and/or experience, as

         13  measured by the notice of examination advising the

         14  candidate of the requirements which must be met.

         15                 In addition, questions of lack of

         16  timeliness in pursuing the appeal are often heard.

         17  On Thursdays, appeals pursuant to Civil Service Law

         18  Section 75 and 76 are heard. These are appeals

         19  involving discipline imposed by a City agency, which

         20  may entail punishments ranging from an official

         21  reprimand, to termination of employment.

         22                 The appellant in this instance first

         23  has his or her appeal heard by an Administrative Law

         24  Judge at the Office of Trials and Hearings, OATH, or

         25  by a hearing officer at the New York City Housing
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          2  Authority. After a final decision by the agency

          3  head, the appeal may then be taken to the

          4  Commission. The Commission hears the arguments and

          5  determines whether the decision below was based on

          6  substantial evidence. With respect to the penalty

          7  imposed, the Commission evaluates the record to

          8  determine whether the penalty was shocking to a

          9  sense of fairness, or as some others say, shocking

         10  to the sense of conscience.

         11                 The Commission may affirm, reverse or

         12  modify the decision below. It may not, however,

         13  award back pay because the City Charter does not

         14  provide for that remedial authority.

         15                 Appeals from the Commission's

         16  decisions are taken to New York State Supreme Court,

         17  pursuant to Article 78 of the Civil Practice Law and

         18  Rules. Since the Commission is the City's final

         19  administrative body, the standard for overturning

         20  the Commission's decision is extremely high and

         21  would involve an argument that the Commission was

         22  "purely arbitrary" in that it violated the

         23  Constitution, a statute, a rule or regulation, or

         24  decisional law.

         25                 That concludes my formal statement.
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          2                 CHAIRPERSON ADDABBO: Mr. Gourdine,

          3  thank you very much for your testimony. Before I get

          4  to any questions, I want to again welcome Committee

          5  members who are here today. Council Member Larry

          6  Seabrook, Council Member Mike Nelson, thank you for

          7  being here.

          8                 I think both of you have matters on

          9  in the next Chambers, so if you guys have to go back

         10  and forth, I understand totally. We are awaiting

         11  Council Member Gennaro here as well.

         12                 Chair Gourdine, again, thank you so

         13  much for your time and testimony today. Just for a

         14  point of clarification, I know in your testimony you

         15  had mentioned DCAS as one of the agencies, obviously

         16  one of the major agencies that you hear cases from.

         17  You also have, there are other City agencies,

         18  correct, that you deal with, as far as appeals or

         19  other matters?

         20                 MR. GOURDINE: Yes, there are.

         21  Generally DCAS, we hear DCAS in the context of the

         22  disqualification hearings, and the Police

         23  Department, since I've been there, since September

         24  or so, I have noticed that the Police Department has

         25  often appeared on its own, as opposed to using DCAS,
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          2  which is the municipal commission, to represent the

          3  other agencies. So, we do hear from the Police

          4  Department.  And disciplinary proceedings we

          5  certainly hear from the New York City Housing

          6  Authority quite a bit, and certainly Department of

          7  Corrections. So, as one might expect, the larger

          8  agencies have the greater volume of cases before us.

          9                 CHAIRPERSON ADDABBO: While we are

         10  talking about volume, what is the agency that has

         11  the most volume within the Commission? Is it DCAS or

         12  are there other agencies that have a bigger volume

         13  of the cases heard?

         14                 MR. GOURDINE: Well, DCAS is

         15  representing the agency, so I would look at DCAS as

         16  sort of the representative agency. But with respect

         17  to individual agencies, I probably listed the Police

         18  Department, the Housing Authority, and probably

         19  Department of Corrections.

         20                 CHAIRPERSON ADDABBO: In that order

         21  for the most part?

         22                 MR. GOURDINE: Yes.

         23                 CHAIRPERSON ADDABBO: What are the

         24  general type of cases that are heard when we talk

         25  about the popular cases that come before the
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          2  Commission; what do they entail, without getting

          3  into detail, but generally speaking, what kind of

          4  cases generally are the most prevalent?

          5                 MR. GOURDINE: Well, generally if they

          6  are disqualification hearings, then many of them

          7  will come up in the context of the Police Department

          8  having disqualified candidates who have taken the

          9  test. And usually, as I indicated in the statement,

         10  it may be because of their character, and if it is

         11  then we automatically hear it. So, we hear a lot, as

         12  a result we hear a lot of character

         13  disqualifications.

         14                 But then there also may be the battle

         15  of the experts, as it were, when it comes to

         16  questions of psychological disqualifications. So, we

         17  hear a lot of those, too. But it's usually in that

         18  context.

         19                 And then we will hear timeliness

         20  issues, which are often tough because an appellant

         21  comes in and says in this instance that they did not

         22  receive the notice that they were supposed to

         23  appeal, and the agency is saying, it's often DCAS in

         24  this instance, would be saying on behalf of the

         25  individual agency, that in fact they have the
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          2  records that show that they have mailed out these

          3  notices.

          4                 So, when we look at cases and

          5  questions of timeliness, we'll often look at whether

          6  or not the person lives in a kind of housing

          7  situation where one could give credence to the fact

          8  that the appellant might not have received the

          9  communications. Because DCAS is going to show that,

         10  yes, we mailed it out, so the question then becomes

         11  you mailed it out, but here is an appellant saying

         12  that may be so but I didn't get it, and so now I've

         13  been barred because I didn't file a timely appeal.

         14                 So, when the appellant testifies or

         15  his or her attorney does, that's what we kind of

         16  look at, to see whether there is any reason to

         17  believe that the person didn't hear it. Because in

         18  making a ruling based upon timeliness, you're not

         19  making a ruling on a substantive issue. What you're

         20  really doing is giving the appellant an opportunity,

         21  you know, to still be considered by the agency. So,

         22  often we don't feel as if we're harming the agency,

         23  if in fact we do make that ruling on behalf of the

         24  appellant.

         25                 CHAIRPERSON ADDABBO: In your
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          2  testimony you said each of these cases lasts between

          3  15 minutes and are based upon obviously facts and

          4  the complexity of the matter. Your staffing levels

          5  are adequate to handle this volume and the

          6  timeliness of these cases?

          7                 MR. GOURDINE: Well, yes, it is

          8  because I'm pleased to state that after, from what I

          9  understand there was a two-year period where there

         10  was a vacancy for Deputy General Counsel in the

         11  office. It's a very small office, as you know. We

         12  were able to hire a person last week. They started

         13  last week, so now I consider the staffing levels to

         14  be sufficient. We have a General Counsel and

         15  Director, Deputy General Counsel, who is the Deputy

         16  Director, and then we have an Office Manager and two

         17  paraprofessionals, you know, two people who handle

         18  administrative matters. These are the full-time

         19  members of the staff, and, of course, there are the

         20  five part-time Commissioners, including myself.

         21                 CHAIRPERSON ADDABBO: And, again, how

         22  many full-time members, about four or five?

         23                 MR. GOURDINE: Five now.

         24                 CHAIRPERSON ADDABBO: Five full-time.

         25                 MR. GOURDINE: But for a long time
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          2  there were only four and to that extent, I mean

          3  there are a lot of cases that do arise, and so there

          4  is a need certainly for that attorney, because to

          5  help to get the decisions out, you know, the

          6  Commissioners discuss the matters, determine which

          7  way they want to rule on it, and talk about it with

          8  the attorneys and then get drafts from the General

          9  Counsel, and now the General Counsel and the Deputy,

         10  who will be reporting to her.

         11                 CHAIRPERSON ADDABBO: The reasoning

         12  along this kind of questioning of how many

         13  full-time, part-time and basic are you staffed is we

         14  are in the midst of the Fiscal Year '08 budget

         15  negotiations currently, and obviously you have an

         16  interest in the City budget, as you do have an

         17  operating budget. I understand it's roughly about

         18  $568,000; is that about right?

         19                 MR. GOURDINE: That's correct, yes.

         20                 CHAIRPERSON ADDABBO: While you have

         21  your moment here, because currently the Labor

         22  Committee doesn't have a budget hearing, but while

         23  you have your moment here on the record, do you want

         24  to make a request as far as a budget increase? Or do

         25  you think, again, that you're adequately staffed?
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          2                 MR. GOURDINE: No, I know that I'm

          3  probably violating every tradition in the world by

          4  not sitting here and saying that I'd like to make a

          5  request for a budget increase, but I think that

          6  having just had the hiring of the Deputy General

          7  Counsel, I think that we are adequately staffed to

          8  handle the cases that come before us.

          9                 CHAIRPERSON ADDABBO: Council Member

         10  Nelson has a question, but before we get to the

         11  question, just one last question I have, your cases

         12  compared from the prior years, and I guess since

         13  we've just started '07, let's compare '06 and '05,

         14  have you seen your cases increase or decrease or

         15  stabilize?

         16                 MR. GOURDINE: Well, I think, if I

         17  may, what I did was I saw something that indicated

         18  that there had not been any information since 2002,

         19  so I made an effort to go back and find them.

         20                 If we're talking about breaking them

         21  down between Section 76 cases and Section 50, I can

         22  state that for the years, the average for 2003 to

         23  2006, an average of 100 cases, but 2004, when you

         24  ask the question specifically, we had -- 2003 we had

         25  104 cases, 2004, 78, so it went down; 2005, 82; for
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          2  2006, 136. So, there was a big spike with respect to

          3  the disciplinary cases.

          4                 CHAIRPERSON ADDABBO: Could you put

          5  your finger on any reason why there would be such a

          6  spike? Or is there any reason or general matter that

          7  it would include, these cases have to do with a

          8  certain issue?

          9                 MR. GOURDINE: Well, I think it would

         10  be hard, given my relatively short time there, to,

         11  you know, give you some empirical kind of

         12  observation with respect to that.

         13                 I have seen that many of the cases,

         14  the appellants in disciplinary cases, you know,

         15  sometimes they appear by themselves if they've

         16  retained private attorneys and there are

         17  difficulties with the private attorney, or they

         18  simply can't pay or they decided to go on their own.

         19  But if they're represented by a union, they have

         20  union representation, then the union attorneys are

         21  there, and they, as are the private attorneys, are

         22  very vigorous in their representation and zealous in

         23  their representation of their clients.

         24                 So, it's a little hard to say why it

         25  spiked in that particular year last year, but
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          2  probably, if I have the pleasure of being invited

          3  here next year, I will be able to make a comparison

          4  based upon what I've actually seen and heard from

          5  handling the cases.

          6                 CHAIRPERSON ADDABBO: It's a good

          7  point. Obviously, again, because of your short

          8  tenure, we'd like to have you back maybe, you know,

          9  if not later in the year, earlier in the Year '08

         10  possibly, to compare. Because if we see that your

         11  Commission is getting busier for some reason,

         12  unforeseen or not, maybe obviously we can make

         13  adjustments in the Commission, as far as budget and

         14  so forth, that may insist.

         15                 Questions from Council Member Mike

         16  Nelson.

         17                 COUNCIL MEMBER NELSON: Thank you, Mr.

         18  Chair. Good morning, Mr. Chair. The Chair just asked

         19  a question I was going to ask, so let me just jump

         20  to this: Which City agency, if it has been asked

         21  already, and I apologize because I do have another

         22  committee across, right next door to us, which City

         23  agency has the most cases before your Commission?

         24                 MR. GOURDINE: I sort of rank them

         25  with the Police Department probably, the Housing
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          2  Authority, and then Department of Corrections, in

          3  descending order.

          4                 COUNCIL MEMBER NELSON: Can you just

          5  adjudicate it? Some cases of course that would be

          6  appealed, or it would not be a binding decision,

          7  then where would it go?

          8                 MR. GOURDINE: Well, the way it would

          9  work is that if they're disciplinary proceedings,

         10  then the hearing would be held before OATH, or if

         11  it's the Housing Authority they have hearing

         12  officers who actually hear the case, those cases, if

         13  the Commissioner has signed off on it, of that

         14  agency, then it would come up to us for a

         15  determination. And in most instances that is the

         16  final decision. But in some instances you can have a

         17  situation where there is an Article 78 but when that

         18  happens it's very, very difficult to overturn the

         19  Civil Service Commission, but it has been known to

         20  happen on occasion.

         21                 COUNCIL MEMBER NELSON: Thank you for

         22  that. I appreciate it. Thank you, Mr. Chair.

         23                 CHAIRPERSON ADDABBO: Thank you,

         24  Council Member Nelson.

         25                 Chair Gourdine, how many of the cases
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          2  that the Commission makes a determination on, how

          3  many are challenged roughly. And again, if you have

          4  any indication?

          5                 MR. GOURDINE: I do. I looked under

          6  the Article 78, I also went back for four years

          7  because I thought that would be a good appropriate

          8  comparison. Very few, as I indicated are. In 2003

          9  there were two Article 78 proceedings. One in 2004,

         10  three in 2005, but then here we have the spike, ten

         11  in 2006.

         12                 CHAIRPERSON ADDABBO: Again, that

         13  spike is very odd, to go from two to one and then

         14  three and then ten.

         15                 MR. GOURDINE: Yes.

         16                 CHAIRPERSON ADDABBO: It's very odd,

         17  so maybe in a future discussion that you and I may

         18  have, subsequent to this hearing, maybe we could

         19  flush out the reason why there have been such a

         20  spike in that Article 78.

         21                 Again, do you know of any reason why?

         22                 MR. GOURDINE: Well, I don't know as a

         23  matter of fact. I mean, some speculation might be

         24  that in light of the Ciacciullo Decision,

         25  particularly the Police Department might be
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          2  questioning some of the decisions that the Civil

          3  Service Commission has made and challenging the idea

          4  that we come tantalizingly close to conducting

          5  evidentiary hearings as opposed to appeals of the

          6  record below.

          7                 CHAIRPERSON ADDABBO: Right. And I

          8  appreciate the seguay, what was Ciacciullo versus

          9  Kelly court case, how do you see that as shedding

         10  light on the Commission, and obviously its future

         11  authority? If you can discuss that case a little bit

         12  for the record.

         13                 MR. GOURDINE: Fine. I think that, as

         14  I read that case and the decision came down I think

         15  in the summer of last year, you know, I would

         16  interpret the case in the New York Court of Appeals

         17  as having said a couple of things. First of all, it

         18  was holding that the Civil Service Commission is an

         19  administrative body, and as an administrative body

         20  it is supposed to apply a principle of review of the

         21  record below, and at the same time in the facts of

         22  that particular case, caused the Police Department

         23  to have brought on its own testimony and in effect

         24  gave itself, opened the door so-to-speak, you know,

         25  to some kind of evidentiary hearing, because they
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          2  introduced new evidence which then allowed the

          3  Commission to hear the evidence. But I think the

          4  holding, if I interpret it correctly, is going to be

          5  that the Civil Service Commission is really supposed

          6  to look at the record below. And since I've been

          7  there, really that's what we do. I mean, we have

          8  people come in and if they don't have attorneys, you

          9  know, then it's a little hard to tell an appellant

         10  who is appearing on his own without an attorney, and

         11  not necessarily learned in the law, you know, that

         12  these are all the niceties of the appeal. But we

         13  understand that the Commission that really is an

         14  examination of whether or not after the oral

         15  argument has been made, whether or not there is some

         16  substantial evidence in the record below that would

         17  justify what the agency really concluded.

         18                 CHAIRPERSON ADDABBO: I notice it

         19  really didn't go to the authority of the Civil

         20  Service Commission, I understand the case basically

         21  said that you had, the Commissioner had used the

         22  wrong standard of review, so it really wasn't a

         23  question of the authority to an extent. Again, the

         24  question of what standard did you use for deciding

         25  on the case. Again, long-term effect of this case,
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          2  do you think that there is a negative long-term

          3  effect on this case?

          4                 MR. GOURDINE: I think to some extent,

          5  the negative, if you mean that there may be a

          6  greater scrutiny on whether or not we at the

          7  Commission are engaging in de novo hearings, then,

          8  yes, I think it would be considered negative. But

          9  if, in fact, we conduct the hearings and, you know,

         10  any kind of transcript from what we have done would

         11  indicate that we really, while listening to

         12  testimony that might sound like evidence, we really

         13  based our decision on the record below, then I don't

         14  think that there will be any harmful impact to this.

         15                 CHAIRPERSON ADDABBO: Do you see,

         16  again, any changes in the amount of cases that you

         17  may hear over the next year, or any challenges that

         18  you may have over the next year based on this

         19  decision? Do you foresee anything like that

         20  happening?

         21                 MR. GOURDINE: Yes, in all

         22  probability, I mean if you get a decision from the

         23  New York Court of Appeals and, of course, by its

         24  very nature attorneys are litigious, someone is

         25  going to want to test the limits and bounds of the
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          2  decision, and the way to do that is to one day find,

          3  I guess a case that has very clear facts that would

          4  be presented, and so you could make the argument

          5  that it's not like Ciacciullo where the agency did

          6  bring in additional evidence on its own and

          7  therefore in a way prejudiced their own case, but

          8  rather if it comes up straight, clear, that it

          9  should be an appeal decided based upon the record, I

         10  suspect we're going to get a little more activity as

         11  a result.

         12                 CHAIRPERSON ADDABBO: And you're

         13  prepared for that?

         14                 MR. GOURDINE: I hope so.

         15                 CHAIRPERSON ADDABBO: And lastly, Mr.

         16  Chair, you don't feel that this case in any way

         17  shakes the foundation of the purpose for the

         18  Commission and where it stands in our City

         19  government? You still feel there is a purpose for

         20  the Commission and it's rock solid, and that this

         21  case didn't shake the foundation of the Commission's

         22  purpose that it serves, correct?

         23                 MR. GOURDINE: Not at all, sir. I

         24  think that, you know, what we have here is because

         25  it's bifurcated with respect to, you know, your
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          2  disqualifications and your disciplines, there is

          3  plenty of activity and plenty of opportunity for the

          4  Civil Service Commission to really act as a guardian

          5  of the Civil Service System and to protect

          6  everybody's rights, of course the agency's rights.

          7  But when you sit there and you see an appellant come

          8  in and just, if I may, a quick seque, someone

          9  appears before you and they don't have an attorney,

         10  I mean, you have to allow them to argue even if it's

         11  not going to be as technically correct as you might

         12  want it to be. To say to somebody, okay, fine, you

         13  don't have an attorney, we always give them an

         14  opportunity to have an adjournment to get one, but

         15  if it's clear that they don't have it, will not have

         16  an attorney, and they want to proceed on their own,

         17  then we have to give them some latitude and to

         18  listen to what they're going to say, because if not,

         19  then what's the whole point in having the appeal in

         20  the first instance?

         21                 CHAIRPERSON ADDABBO: Okay. Again, I

         22  look forward to a continuing dialogue with you, Mr.

         23  Chair, again as it pertains to the future of the

         24  Commission, as well as the future workload of the

         25  Commission. And, again, if this Committee can be of
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          2  any help, please let us know.

          3                 MR. GOURDINE: Thank you, sir.

          4                 CHAIRPERSON ADDABBO: Right. Thank you

          5  for your time and testimony today.

          6                 MR. GOURDINE: Thank you.

          7                 CHAIRPERSON ADDABBO: My pleasure. And

          8  I wish you a lot of luck --

          9                 MR. GOURDINE: Thank you.

         10                 CHAIRPERSON ADDABBO: -- During your

         11  tenure of the Commission. So, thank you.

         12                 MR. GOURDINE: Thank you.

         13                 CHAIRPERSON ADDABBO: Our next panel

         14  is a panel of three. We have Jerold Levine, Robert

         15  Ligansky, and James A. Brown.

         16                 Gentlemen, good morning. For the

         17  record, please state your name and your affiliation,

         18  if any, and then give your testimony, please.

         19                 MR. BROWN: James A. Brown of Brown

         20  and Gropper, LLP.

         21                 CHAIRPERSON ADDABBO: Gentlemen, if

         22  you want to flip a coin, do an arm wrestle, do

         23  whatever you want to do, but somebody go first.

         24                 MR. BROWN: Thank you. First, thank

         25  you for inviting me to testify regarding the recent
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          2  Court of Appeals Decision, City of New York versus

          3  Ciacciullo. My name is James A. Brown, and I have

          4  been practicing labor and employment law for 20

          5  years. I have specialized in representing municipal

          6  and other public employee labor unions. I have also

          7  written a column for the Chief Leader, entitled

          8  "Know Your Rights," since 2001, and periodically

          9  write about civil service matters for the New York

         10  Law Journal.

         11                 As an advocate for employees, I have

         12  often argued for a strong Civil Service Commission

         13  for the simple reason that a strong commission helps

         14  to balance and keep in check the powers of the

         15  City's Department of Citywide Administrative

         16  Services. Unfortunately, the Court of Appeals'

         17  decision diminishes the powers of a Civil Service

         18  Commission and tilts the balance of power in favor

         19  of DCAS and against workers.

         20                 Specifically the decision limits the

         21  Commission's powers to examine decisions made by

         22  DCAS pursuant to City Charter Section 814(a)(6) and

         23  Rule 4 of the City's Personnel Rules and

         24  Regulations, regarding procedures and qualifications

         25  for appointment.
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          2                 Let me briefly comment on the Court's

          3  decision. Simply stated, and as you already know,

          4  the Court of Appeals affirm the Appellate Division

          5  First Department's decision which held that the New

          6  York City Civil Service Commission may not conduct

          7  de novo hearings when reviewing DCAS decisions.

          8  Relying on City Charter Section 813(d), the First

          9  Department had held the Commission was only

         10  empowered to act as an appellate tribunal, and

         11  accordingly could not consider any new evidence at

         12  its hearings.

         13                 The First Department also cited a

         14  1983 Court of Appeals Decision which described the

         15  Civil Service Commission's powers as those of an

         16  appeals board. In what amounted to a mere

         17  technicality, the State's high court found that the

         18  petitioner actually had a right to a de novo hearing

         19  but only because the Police Department had elected

         20  to participate in the Commission's de novo hearing.

         21                 Still, the petitioner was not

         22  reinstated and the police force -- I'm sorry, was

         23  not reinstated to the police force, and of greater

         24  significance to us, the Court of Appeals concurred

         25  that the Commission may not conduct de novo hearings
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          2  without the consent of DCAS or some other City

          3  agency. So, where does that leave us? If the Civil

          4  Service Commission, acting in the role of an

          5  appellate tribunal, no longer hear new evidence at a

          6  de novo hearing, if it is constrained to review only

          7  the record considered by DCAS, when it made its

          8  adverse decision, three immediate and distinct

          9  problems emerge:

         10                 1) The standard of review. If acting

         11  only as an appellate tribunal, the Civil Service

         12  Commission must apply deferential standard to DCAS

         13  decisions; namely, whether DCAS had a rational basis

         14  for its decision. This deferential standard will

         15  effectively make it far more difficult for employees

         16  to successfully challenge DCAS decisions.

         17                 2) Evidence. No new evidence may be

         18  introduced before the Civil Service Commission. The

         19  inability to offer new evidence at a Commission

         20  hearing is particularly detrimental in medical

         21  disqualification cases when up-to-date medical

         22  evidence may be very relevant, and could tip the

         23  balance in favor of employees; and

         24                 3) Incomplete record. On a practical

         25  level, while DCAS may invite employees and job
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          2  applicants to seek the assistance of attorneys, the

          3  record developed by DCAS before any Civil Service

          4  Commission hearing is ever conducted, is more likely

          5  than not to reflect no assistance by Counsel.

          6                 So, finally, what can be done? The

          7  Civil Service Commission derives its power to review

          8  DCAS decisions from the City Charter. While it may

          9  not be an easy task, the Charter must be revised to

         10  expressly provide that the Civil Service Commission

         11  may conduct de novo hearings with regard to matters

         12  arising under Charter section 814 and pursuant to

         13  Rule 4 of the City's personnel rules.

         14                 For those who believe that effective

         15  due process requires more than merely a rational

         16  test review of DCAS decision-making, then serious

         17  thought must be given to amending the City Charter.

         18                 Thank you.

         19                 CHAIRPERSON ADDABBO: We'll do all the

         20  testimony, then we'll do questions.

         21                 MR. LIGANSKY: (Not identified for the

         22  record.) Before I begin, I would like to thank the

         23  Chairman, as well as the Council members, for

         24  allowing me to appear before this Committee to

         25  testify about my opinion and experiences before the
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          2  New York City Civil Service Commission.

          3                 I'd also like to thank Mr. Gates for

          4  recommending my appearance here. I'd like to briefly

          5  discuss my background. I was admitted into practice

          6  in 1983, and from 1982 to 1987 I was the Assistant

          7  Corporation Counsel for the City of New York. While

          8  I was in the Corporation Counsel's Office, I

          9  defended the City and Civil Service and

         10  discrimination claims, and I opened my own law

         11  practice in 1987, where I specialized in the area of

         12  civil service law. And in my own practice I've been

         13  regularly appearing before the Civil Service

         14  Commission since 1988, which I believe may be longer

         15  than any current lawyer in the City of New York.

         16                 Let me begin by saying that the Civil

         17  Service Commission is a relatively unknown, and what

         18  I believe a beneficial and effective quasi-judicial

         19  body in the City of New York.

         20                 It's akin to like a jewel in the

         21  Civil Service system, and I'm saying this, not

         22  because I regularly appear before the Commission,

         23  but because it really is true. And I'm glad the

         24  Committee is giving me the opportunity to describe

         25  my experience with the Civil Service Commission and
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          2  how important the Commission is in Civil Service

          3  Commission -- in the Civil Service system. I think

          4  that the most important asset of the Civil Service

          5  Commission is that it provides City employees with a

          6  relatively low-cost method of appealing certain

          7  action taken by the Department of Citywide

          8  Administrative Services and other agencies.

          9                 As the Chairman testified before, the

         10  Commission has two primary functions for City

         11  employees; first, it sits as an appellate board

         12  reviewing the validity of disciplinary action taken

         13  against civil service employees.

         14                 Second, it reviews determinations

         15  made by DCAS disqualifying individuals from serving

         16  in civil service positions. So, those are its two

         17  distinct areas. And let me just give you an example

         18  of how it functions as an appellate body in

         19  disciplinary cases. Let us say a Mr. Smith is

         20  brought up on disciplinary charges by his agency. He

         21  has a hearing before the Office of Administrative

         22  Trials and Hearings, and in the conclusion of the

         23  hearing the Administrative Law Judge recommends that

         24  Mr. Smith be found guilty of charges and that he be

         25  terminated from his position. His agency head will
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          2  then accept the report and recommendation of the ALJ

          3  and terminate Mr. Smith.

          4                 At this point Mr. Smith has two

          5  options, he can either file an Article 78 in New

          6  York State Supreme Court, or file an appeal with the

          7  New York City Civil Service Commission. Now, if Mr.

          8  Smith comes to me for advice, I would always

          9  recommend he file with the Civil Service Commission.

         10  First, the filing and handling of an Article 78

         11  proceeding for this particular type of case would be

         12  very expensive. The attorney would need to prepare a

         13  petition, notice petition, exhibits and then appear

         14  in front of the Supreme Court Trial Court. The Trial

         15  Court's sole function in this type of case would

         16  simply transfer the case to the Appellate Division,

         17  and at the Appellate Division level, an attorney

         18  like myself would have to hire an appellate printing

         19  company to print up the record, and briefs would

         20  have to be filed, seeking to reverse Mr. Smith's

         21  termination. It goes without saying that an Article

         22  78 proceeding involves a considerable amount of cost

         23  and legal fees and expenses that will have to be

         24  paid by Mr. Smith.

         25                 Needless to say, an appeal to the
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          2  Civil Service Commission would cost a lot less in

          3  legal fees and expenses, and Mr. Smith would be

          4  appearing in front of civil service commissioners

          5  who by virtue of their experience are uniquely

          6  qualified to handle and hear such cases. And in my

          7  experience, the Commission has always extensively

          8  reviewed the hearing record. It has not been

          9  reluctant to overturn agency disciplinary

         10  determinations.

         11                 In this function, the Civil Service

         12  Commission stands as an important buffer against

         13  excessive and overzealous disciplinary action taken

         14  against City employees. And in my 20 years of

         15  practicing in front of the Commission, the

         16  Commission has, on a number of occasions overturned

         17  excessive disciplinary determinations.

         18                 Recently I had a Correction Officer

         19  who was suspended for 60 days, and whose penalty was

         20  reduced to I think 30 days by the Commission,

         21  because I was able to show that the client's penalty

         22  was not consistent with other penalties imposed by

         23  the Commissioner of the Department of Correction for

         24  similar and more serious actions. And I've had other

         25  cases where terminations had been reversed by the
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          2  Civil Service Commission where the penalties were

          3  found to be excessive.

          4                 Now, the other important area

          5  involves the Civil Service Commission's power to

          6  review disqualifications made by DCAS, and that's

          7  the issue involving this Court's Decision. Before

          8  being placed on an eligible list, DCAS has the

          9  initial power to review the appellant's

         10  qualifications for the position, and if DCAS

         11  determines the candidate does not have the

         12  qualifications for the position, DCAS will

         13  disqualify that candidate, the candidate is

         14  prevented from going on the eligible list, and

         15  thereby prevented from getting the job or being

         16  actually considered for the job.

         17                 There are a number of different

         18  reasons for a disqualification. A candidate can be

         19  disqualified on the basis of character. A candidate

         20  can be disqualified for psychological reasons, if a

         21  psychologist determines the applicant is not

         22  suitable for the position.

         23                 Now, character and psyche

         24  disqualifications most often occur in candidates for

         25  law enforcement positions, such as Police Officer or
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          2  Corrections Officer. There are also

          3  disqualifications for medical, or education

          4  experience for other positions.

          5                 Now, for many disqualifications, the

          6  Commission holds an evidentiary hearing where the

          7  applicant has the opportunity to testify in front of

          8  the Commission, in an effort to show the

          9  disqualification should be reversed. Now, I can't

         10  emphasize how important it is to allow individuals

         11  to testify in front of the Commission.

         12                 Most of my clients are not, you know,

         13  frequent testifiers, I should say, and they're a

         14  little nervous before they testify in front of the

         15  Commission, but nearly all satisfied with having

         16  their proverbial day in court.

         17                 And I should add that the

         18  Commissioners are always, in my experience, very

         19  familiar with the facts of the disqualification and

         20  frequently ask these witnesses many questions. It is

         21  what I would call a hot bench. And over the years

         22  I've been successful in having disqualifications

         23  overturned where appropriate. And, again, in this

         24  area the Commission serves an important function

         25  restricting the sometimes overzealous actions taken
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          2  by DCAS in disqualifying fully suitable applicants

          3  for the civil service positions.

          4                 Now, I also have been asked to talk

          5  about this Court of Appeals case, and I take a

          6  little different spin on this. As I've said in The

          7  Chief, I found this ruling to be a very, very narrow

          8  ruling, which on its face, and as Commissioner

          9  Gourdine said, it may require additional Court of

         10  Appeals analysis, because on its face I consider it

         11  very, very narrow.

         12                 Whereas, the Appellate Division had

         13  what I would consider a broad ruling saying how the

         14  agency can't hold de novo hearings and you have to

         15  defer to agency experts, the Court of Appeals did

         16  not say that. And the Court of Appeals could have

         17  easily affirmed, in my opinion, the Appellate

         18  Division's Decision simply on those grounds. It did

         19  not. It took a very, very, very narrow ground,

         20  saying, well, the Police Department, you looked at

         21  facts beyond the record, you can't complain about

         22  that.

         23                 Now, it's certainly possible that at

         24  a later date the Court of Appeals could say it's an

         25  appellate body, and only an appellate body, you have
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          2  to defer to experts. But it did not say that. And I

          3  think at this stage a lot more questions need to be

          4  answered before I can say it's an awful ruling for

          5  Civil Service employees.

          6                 That concludes my testimony. I'd like

          7  to thank the Council members for allowing me to be

          8  in front of you, and if you have any questions, I'll

          9  be happy to answer them.

         10                 CHAIRPERSON ADDABBO: Thank you. We

         11  will have questions.

         12                 Mr. Levine.

         13                 MR. LEVINE: I'm Jerold Levine. I also

         14  want to thank the Committee for permitting me to

         15  testify today. I thank Mr. Gates for the invitation.

         16                 My experience, I came into law as a

         17  litigator, and when I opened my own office I began

         18  practice as a licensing attorney in New York City. I

         19  began with firearms licensing matters, and

         20  gravitated into other matters, including

         21  professional licensing.

         22                 So, my experience began as an

         23  attorney in court arguing precisely the kinds of

         24  cases like in Ciacciullo, where you are arguing an

         25  administrative review standard before Supreme Court
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          2  Justice. And then over time I gravitated into other

          3  administrative cases before agencies, and ultimately

          4  in 1997 starting work representing clients before

          5  the Civil Service Commission.

          6                 You have my written statement and

          7  it's in detail, so I won't read that statement to

          8  you, I'll just make a few brief remarks, which I

          9  think are most important for the Committee to

         10  consider.

         11                 First, something that hasn't been

         12  mentioned here today is, although it has been

         13  touched on, the Commission is extremely important to

         14  either people who have been disciplined by their

         15  agency, or who have been turned down for a job

         16  through a disqualification. The reason that I have

         17  found that the Commission decisions are so important

         18  and the action by the Commission is so important is

         19  because of the effect of the disqualification upon

         20  an employee.

         21                 My experience has taught me over the

         22  years that if you are an applicant for a public

         23  position, and you are, say, as in most of the cases

         24  I have traditionally handled psychological and

         25  medical disqualifications, if you are
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          2  psychologically disqualified for a job, while the

          3  notice will tell you that this is limited only to

          4  this job and has no affect upon any other job, the

          5  reality is you have just been given the kiss of

          6  death. Say that the New York City Police Department

          7  disqualifies you on psyche grounds, good luck

          8  working for any other law enforcement agency.

          9                 For those of you who are attorneys,

         10  which I imagine is everyone in this room probably,

         11  maybe not, you know that if you were counsel

         12  advising the Podunk Police Department as to whether

         13  or not they should hire Jerry Levine after they

         14  found out he was disqualified for cop employment in

         15  New York, Jerry Levine is going to advise them no,

         16  and their investigator says I spoke with him

         17  personally, there is nothing wrong with him, I think

         18  the psychologist in New York was crazy, our

         19  psychologist says he's fine. No, don't hire him. If

         20  he ever has a problem on the job, even if he doesn't

         21  do anything wrong, if he pulls that trigger and a

         22  six year old is killed, the lawyer that sues us is

         23  not only going to say we didn't train him properly,

         24  they're going to do the Joe McCarthy routine and say

         25  I have here a piece of paper from New York where
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          2  experts said he had poor stress tolerance and

          3  impulse control and shouldn't get this job.

          4                 So, when the Commission decides a

          5  case where somebody has been disqualified, they're

          6  deciding in large measure what the future of this

          7  person is going to be. So, they have an enormous

          8  impact upon a person's life.

          9                 As an example, I had a client some

         10  years ago who was approved for work as a special

         11  agent with the FBI. Now, they have a background

         12  check that runs one year. It's the same background

         13  check they do on federal judges. So, their

         14  background check is even more extensive than with

         15  the NYPD. Within 60 days of that job offer, it was

         16  revoked because he was waiting for an answer from

         17  the NYPD as to whether or not he was going to get

         18  the job in New York, and he wanted to stay in New

         19  York if he could and be close to his family. NYPD

         20  psych'd him and the feds withdrew their offer of

         21  employment. So, that's the kind of effect a decision

         22  can have. So, they're dealing with very important

         23  life decisions.

         24                 With respect to the Ciacciullo case

         25  specifically, I am more in line with Mr. Brown's
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          2  testimony than Mr. Ligansky's in the extent that I

          3  do see a looming problem here, and the problem is

          4  that while the issue of hearings, whether they're de

          5  novo, evidentiary hearings or just appeal hearings,

          6  such as oral argument in Section 76 cases, the

          7  entire case record in Ciacciullo is one that is

          8  hostile to Commission review and the breadth of

          9  Commission review.

         10                 I agree with Mr. Ligansky's testimony

         11  that there is a very narrow ruling. But as an

         12  appellate advocate, while I would like to rely on

         13  that and feel happy about that, the fact is that the

         14  attorney in Ciacciullo argued that a more relaxed

         15  administrative review standard should apply in

         16  Commission cases, and the Court of Appeals did not

         17  accept that argument. That was the argument he made

         18  before the Appellate Division and they rejected it,

         19  the Court of Appeals neither accepted it. And what

         20  that says to me is, this is an area that's going to

         21  be litigated, and as came up before there was a

         22  spike in 78s in 2006, you absolutely can bet your

         23  bottom dollar it is because of Ciacciullo. The

         24  agencies are going to test the limits of this case.

         25  And while, again, it is a narrow ruling, and it
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          2  doesn't say they can't do this and they can't do

          3  that, it's going to be tested, and my fear is, my

          4  overwhelming belief, after having argued these

          5  administrative review cases in front of so many

          6  Supreme Court justices, is that it is going to very

          7  rapidly devolve into a diminishing authority for the

          8  Commission.

          9                 So, I'm in agreement with Mr. Brown

         10  that some type of remedial action is probably

         11  necessary or is advisable. I don't know if it

         12  requires amending the Charter. I'm not clear on

         13  whether or not the Council itself could enact a law.

         14  I know that the Commission exists by virtue of the

         15  City Charter, I don't know if that is

         16  constitutionally required under the State of New

         17  York, or whether it couldn't have been created

         18  simply by the City Council by an enactment. So, it

         19  may be something we can do. The real question

         20  ultimately in the end, because that will be

         21  litigated itself, is does the City of New York have

         22  the power to tell its agencies that your decisions

         23  are going to be judged by another agency we call a

         24  Commission. And that will be an issue for the courts

         25  to determine, but at least it will be something that
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          2  people can fight for.

          3                 But I absolutely believe that to the

          4  extent the Commission is going to be diminished in

          5  its ability to hold hearings, it's ability to hear

          6  evidence, its ability to test the evidence really

          7  and the ability to use the very, very specific

          8  knowledge that it acquires over the years, by

          9  hearing these same issues over and over again every

         10  week, and hearing the same expert witnesses come in

         11  and testify, they have a real special ability to

         12  judge credibility and weight and sufficiency that

         13  you would never see in front of a Supreme Court

         14  Justice. The Supreme Court Justice might hear one

         15  case like this in their whole career, these guys in

         16  the Commission are going to hear more than that in

         17  one week. So, they really do need some breadth of

         18  authority to operate properly.

         19                 That's it.

         20                 CHAIRPERSON ADDABBO: Thank you very

         21  much.

         22                 Again, my questions will be to all

         23  three of you and if all three of you want to weigh

         24  in, that's fine.

         25                 The first question is, has the role
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          2  of the authority of the Commission ever been

          3  questioned before like this? Has there ever been,

          4  whether it be a court decision, Court of Appeals'

          5  decision, or any other outside decision ever

          6  affected the role of the authority of the Civil

          7  Service Commission like this one has previously?

          8                 MR. LIGANSKY: Well, in my experience,

          9  except for a long time ago where they found the

         10  Commission, to overturn a Commission decision would

         11  have to be purely arbitrary. I don't recall any

         12  other decision like this.

         13                 MR. BROWN: There have been some court

         14  decisions, I can't tell you exactly when, which

         15  directly address the question as to whether the

         16  Civil Service Commission had the power to award back

         17  pay that had been litigated. But aside from that, I

         18  can't think of any other decision that's had the

         19  kind of potential effect on the Civil Service

         20  Commission as this recent decision has had.

         21                 MR. LEVINE: There has never been a

         22  decision at the high court level like this before.

         23  It's never gone up. There has been some disagreement

         24  among Supreme Court Justices as to whether or not

         25  the Commission should be applying a limited
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          2  administrative review standard to the agency's

          3  determination, or whether the courts should be apply

          4  a limited administrative review determination power

          5  to the Commission. Ciacciullo moves clearly in the

          6  direction of saying the Commission has to be very

          7  limited in the way it makes its decisions.

          8                 CHAIRPERSON ADDABBO: Mr. Brown, you

          9  just mentioned the word "potential," and, again, the

         10  question to all three of you, how long will it take

         11  to see the potential negative effect of this Court

         12  of Appeals' decision? Are we seeing the effects

         13  already, or are we yet to see the ripple effect, the

         14  negative ripple effect become stronger as time goes

         15  on?

         16                 MR. BROWN: I may have to defer to my

         17  colleagues on that only because I do not in my

         18  practice do disqualification cases. I represent

         19  employees before the Civil Service Commission in

         20  Section 76 disciplinary review cases. So, I'm very

         21  curious to hear what they have to say. My feeling

         22  is, and my gut is, is that we will find that the

         23  City agencies and DCAS in particular will no longer

         24  choose to participate in de novo hearings before the

         25  Commission.
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          2                 MR. LIGANSKY: I haven't seen any

          3  difference at this point, okay? Except for a perhaps

          4  more vigorous attempt by DCAS to challenge the Civil

          5  Service Commission's decision-making power. I think

          6  a more, a decision clarifying the Civil Service

          7  Commission's jurisdiction would be necessary before

          8  I think a great change would have to be made, would

          9  be made by the Commission. But, again, it all

         10  depends how the Commission interprets the decision,

         11  and I haven't seen specifically any decisions from

         12  the Commission itself interpreting that decision.

         13                 MR. LEVINE: My practice primarily at

         14  this point before the Commission involves law

         15  enforcement psychological and medical

         16  disqualification fields. In fact, it's almost

         17  exclusively psyche cases.

         18                 Since late 2005, because of the

         19  salary problems they're having at the Police

         20  Department, there has been a fall off in the number

         21  of people who want to be recruits, and the result of

         22  that is that although they won't admit it openly, it

         23  already has been widely reported now in the press.

         24  They've lowered their hiring standards at the Police

         25  Department. They're not looking into things that
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          2  otherwise they would have, and actually right out of

          3  the mouth of one of the Department's psychologists

          4  last year, we are hiring people today and approving

          5  people we would have disqualified last year.

          6                 So, the number of cases that I handle

          7  has dropped off precipitously since late 2005, since

          8  they're not disqualifying as many. I therefore have

          9  not had the opportunity to see how this is going to

         10  affect the Commission, how they are going to deal

         11  with it.

         12                 With respect to how long it will

         13  take, once we get back to some kind of regular

         14  hiring schedule at the PD, as a result of the salary

         15  problem probably being worked out the fall or the

         16  end of this year, my estimate is it will take

         17  another six months to a year for them to get back to

         18  the levels they want to be at. They'll probably have

         19  three-four classes right after another. But, you

         20  know, it's like the Queen Mary, too, you stop a big

         21  ship like this, you're not just turning the switch

         22  on and starting it up, it's going to take awhile to

         23  get it moving again.

         24                 We'll start to see the kinds of

         25  interplay between DCAS, the Police Department and
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          2  the Commission that will bring about the 78s that

          3  give us the answer to this. We won't know until we

          4  see that happen.

          5                 I will say that for the time being,

          6  my understanding about six months ago, speaking with

          7  counsel from DCAS, they had a meeting and they had

          8  decided they were not going to use Ciacciullo as a

          9  gigantic axe to go chopping the Commission to

         10  pieces, they were going to use it sparingly and in

         11  those cases where they felt it was most appropriate

         12  where they felt the Commission's action was

         13  particularly egregious, and obviously in cases where

         14  they felt they had the best legal ability to define

         15  or refine Ciacciullo to their liking.

         16                 Whether that's going to stay, whether

         17  at some point DCAS will simply say you know

         18  something, we're not going to introduce any new

         19  evidence, we object to any expert testimony coming

         20  from the other side of the psyche or the medical

         21  case, and therefore we're not showing up at a

         22  hearing, or we'll show up and just object to

         23  everything.

         24                 My experience with government

         25  agencies is like gas, they expand the amount of
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          2  space that they can occupy, and they'll use the

          3  power as much as they can. So, I agree with Mr.

          4  Brown, it's really only a question of time before

          5  they will start taking the hardest line possible

          6  under Ciacciullo.

          7                 MR. BROWN: Can I just briefly add? I

          8  think we may have the answer to your question,

          9  Chairman, from Chairman Gourdine himself, who

         10  testified earlier today, because what I recall him

         11  expressly saying is, is that in some cases where

         12  appellants will come before the Civil Service

         13  Commission, especially when they're pro se, they may

         14  be given an opportunity to say and testify and offer

         15  evidence as they like, but Chairman Gourdine made it

         16  very clear that in the decision-making process he

         17  and the Commission will be very careful to make sure

         18  that their decision is tailored to the evidence in

         19  the record before DCAS. At least that's what I heard

         20  him say.

         21                 CHAIRPERSON ADDABBO: Using that as a

         22  seque, Mr. Brown, would all three of you like to

         23  weigh in on the testimony of Chair Gourdine? You

         24  know, obviously in light of the case here, he felt,

         25  I think the quote should be, there would be more
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          2  scrutiny on the Commission and the Decisions and its

          3  role it's going to play. But of what you heard of

          4  Chair Gourdine this morning, do you want to weigh in

          5  on anything that he might have said during his

          6  testimony?

          7                 MR. LEVINE: I think that the Chairman

          8  needs to be circumspect and if I were in his

          9  position, I would be too. They're going to look very

         10  carefully at how they take a case, whether they're

         11  going to give a hearing in a psyche case. Understand

         12  that there is an issue here, because under Section

         13  50 of the Civil Service Law, they've got to hold a

         14  hearing in a character case, and allow this case to

         15  go forward with a full hearing.

         16                 But they don't have to do it in

         17  psyche and medical cases, and most of those cases in

         18  fact are decided on the papers, they don't get to a

         19  hearing.

         20                 So, the question is, if the law

         21  mandates you to hold a hearing in one case, does

         22  that mean you can't hold it in another, and

         23  Ciacciullo figures into that. So, I believe they

         24  will apply more scrutiny. Well, that's it.

         25                 MR. LIGANSKY: I just think that the
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          2  most telling thing that the Commissioner did say was

          3  that the increased number of Article 78 proceedings,

          4  I certainly would like to know, as a person who has

          5  done a couple of Article 78 proceedings against the

          6  Commission, he's certainly correct that it's very

          7  difficult to win an Article 78 proceeding when

          8  you're unsuccessful with the Commission, but I

          9  certainly would like to know of those ten Article 78

         10  proceedings, how many of them were brought by the

         11  agency seeking to overturn a Civil Service

         12  Commission. I think that would be very, very telling

         13  information for me, which was not disclosed but I

         14  think that's important.

         15                 CHAIRPERSON ADDABBO: I am hopeful

         16  that the Chair and this Committee can obviously

         17  continue the dialogue on this issue and the role

         18  that the Commission plays, and obviously any

         19  information, some of which we can certainly share

         20  with you.

         21                 I have another question with regards

         22  to DCAS. Do you think they could have a broad or a

         23  narrow interpretation of this Ciacciullo when they

         24  go forward, and again, using it against the

         25  Commission, do you think their use of this is narrow
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          2  or broad, as far as the ramifications of the

          3  Ciacciullo case?

          4                 MR. LEVINE: Right now, as I said a

          5  moment ago, they're taking a careful approach to it.

          6  They're not going to run into court with every case

          7  that's decided against them, wave Ciacciullo around

          8  and say, we should win. Especially if it's a case

          9  where there's 500 pounds of evidence in favor of the

         10  appellant and ten ounces of evidence in favor of the

         11  agency. So, they're going to be very careful. But as

         12  the case is defined, as they take cases to Appellate

         13  Division, and the Appellate Division in New York

         14  City, Appellate Divisions generally, but I've

         15  certainly found the First Department Appellate

         16  Division is extraordinarily protective of agency

         17  power.

         18                 So, to the degree that Ciacciullo can

         19  be read in favor of the agency or DCAS, you know, I

         20  think the courts will view it in that way, and as

         21  that case law develops, then, of course, DCAS I

         22  would assume would become bolder in challenging

         23  Commission decisions.

         24                 MR. LIGANSKY: I agree with that 100

         25  percent.
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          2                 CHAIRPERSON ADDABBO: Mr. Brown, I

          3  appreciate your proposal at least on how the City

          4  Council could possibly address this issue. Mr.

          5  Levine, you touched upon it as well, if the three of

          6  you could maybe expand on ideas on how possibly the

          7  Council within its jurisdiction could address this

          8  issue, first obviously through this Committee and

          9  then in the larger body of the Council, how do you

         10  feel we can address this issue best?

         11                 MR. BROWN: Well, I can't claim to

         12  have any expertise in this one area as to the issues

         13  raised by Mr. Levine, as to whether or not a local

         14  law would suffice and be constitutional. But I can

         15  say, based on my review of the City Charter, that

         16  the powers afforded to the New York City Civil

         17  Service Commission are found therein. And while

         18  revising the City Charter of course is no easy task

         19  and is a rather lengthy process, it seems to me that

         20  that's where any attempts at reform must be

         21  directed. And I think it can be done easily in the

         22  sense, not the mechanics so much as the substance,

         23  in that you would want to ensure in the City Charter

         24  that the Civil Service Commission does have the

         25  power to review decisions based on de novo hearings.
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          2                 CHAIRPERSON ADDABBO: Gentlemen.

          3                 MR. LIGANSKY: I couldn't tell you

          4  exactly, frankly, if the Council could pass a law

          5  and put it in, the Administrative Code or the

          6  Charter would have to be amended to include an

          7  additional, you know, additional jurisdiction or

          8  information about the Civil Service Commission. I

          9  guess the safe process would be go to the Charter,

         10  because the Commission is created, was created by I

         11  believe Section 812 or 813 of the New York City

         12  Charter.

         13                 MR. LEVINE: I think that whether it's

         14  done by Charter amendment or local enactment, you're

         15  still going to end up with the same Court challenges

         16  that are going to come out of it, whether or not the

         17  City has the power to, in essence, set a new

         18  administrative review standard when it's already

         19  been established by the courts over so many decades.

         20                 I would love to say, obviously I

         21  would love to see a Charter amendment, I would love

         22  to see a constitutional amendment, I would love to

         23  see everything that could possibly be done, and I

         24  guess as a back-up position, and a fall-back

         25  position, a local enactment would be advisable.
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          2                 I would say one thing with respect to

          3  a Charter amendment that can absolutely be expected

          4  by any sponsors for such a thing on the Council, and

          5  that is that you're going to probably run into a

          6  problem with the Mayor's Office. He'll probably use

          7  his right to put his own proposal on the ballot,

          8  thus knocking off any proposed Charter amendment,

          9  and the reason you would probably get that from any

         10  Mayor is DCAS and every City agency that issues

         11  disqualifications is going to be beating him over

         12  the head for it. This will definitely be an intern

         13  AC (phonetic) type of thing.

         14                 MR. BROWN: I just want to add

         15  something, Council members, because I think it needs

         16  to be clear that just because a person, the Civil

         17  Service Commission overturns a disqualification,

         18  doesn't mean that person gets the job. A

         19  disqualification, overturning a disqualification

         20  simply restores that person back to the eligibles

         21  list which he was disqualified from. At that point

         22  in time there is a thing called the one-in-three

         23  rule, where the agency can then choose one out of

         24  every three people on the eligible list.

         25                 I've had cases where people have been
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          2  found qualified, they've been restored back to

          3  eligibles list, and the agency has not hired them.

          4  You challenge that in a court of law, it's upheld.

          5                 So, again, what Mr. Levine has said

          6  is that these disqualifications in some ways have a

          7  very narrow role because they involve the person's

          8  background. It's akin to a name clearing hearing.

          9  And even though a person is hired, the person will

         10  serve a probationary period anyway. So, there is no

         11  fear of getting a bad person who has been found

         12  qualified, because there are a lot of safeguards in

         13  to prevent that from happening.

         14                 MR. LEVINE: Yes, I would add to that,

         15  if I could, that not only do they have the

         16  one-in-three provision where they can -- you're

         17  found qualified but not selected, so there is no

         18  appeal because there is no disqualification. They

         19  don't have to do anything. They could just let you

         20  die on the vine of the eligible list. They don't

         21  have to move. Your being eligible is only a right to

         22  be considered. It's not a right to anything else.

         23                 CHAIRPERSON ADDABBO: Well, like I

         24  mentioned to Chair Gourdine, and knowing that the

         25  Mayor's representative is still in the audience
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          2  here, I look forward to a discussion with the

          3  Mayor's Administration, and of course my legal

          4  counsel here to find out what can be done within the

          5  jurisdiction of the City Council.  Obviously a

          6  Charter amendment is a much harder endeavor, but we

          7  will follow-up subsequent to this hearing what can

          8  be done, what are our options and take it from

          9  there. And, of course, all the way we'll keep you

         10  informed.

         11                 MR. LEVINE: Councilman, there was one

         12  additional thing I would like to say, if I could

         13  have the time. I wanted to point out that to some

         14  degree where there is a discussion here, and Mr.

         15  Ligansky has touched on this, in the power of the

         16  Commission versus the power of the agencies, and one

         17  is too powerful, you have to understand in a

         18  context, any suggestion that the Commission has ever

         19  been too powerful would really be outrageous. As

         20  late as 2002 reported in the Chief, five percent of

         21  the appeal cases were reversed. So, this is not an

         22  agency that uses its power to run roughshot over

         23  agencies.

         24                 CHAIRPERSON ADDABBO: Right. I think

         25  we have to see how this does play out.

                                                            57

          1  COMMITTEE ON CIVIL SERVICE AND LABOR

          2                 You know, my questioning to the

          3  Chair, Mr. Gourdine, and to you, as well, you know,

          4  one of the ripple effects that this decision would

          5  have I think time will tell how much of an impact it

          6  will have, and, again, we're going to keep an eye on

          7  that as well.

          8                 But gentlemen, I do appreciate your

          9  time and testimony today, and I do look forward to

         10  keeping in touch.

         11                 MR. LEVINE: Thank you.

         12                 MR. BROWN: Thank you.

         13                 MR. LIGANSKY: Thank you.

         14                 CHAIRPERSON ADDABBO: Thank you very

         15  much.

         16                 The last panel for today, Bob

         17  Croghan, Organization of Staff Analysts. Mr.

         18  Croghan, good to see you again. Still morning, so

         19  good morning. Mr. Croghan, it's good to see you

         20  again. You can give your testimony?

         21                 MR. CROGHAN: Thank you. As

         22  Chairperson of the Organization of Staff Analysts,

         23  I'm pleased to have this opportunity to speak before

         24  the Civil Service Committee of the New York City

         25  Council. The topic before us is the Civil Service
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          2  Commission. I am familiar with the Commission and my

          3  members often appear before the CSC.

          4                 The Civil Service Commission is known

          5  to us as the last step in the normal appeals process

          6  when it comes to disputes with the Department of

          7  Citywide Administrative Services, DCAS, in rulings

          8  on qualifications. As such, it has played a very

          9  valuable role in correcting errors not caught by

         10  DCAS. I can give examples.

         11                 During the Dinkins' Administration

         12  the exam was given for the position of staff

         13  analyst. By that point in time the title series was

         14  80 percent provisional of title, and many higher

         15  ranking analysts had never taken any exam. Thus, the

         16  staff analyst exam was being taken by many thousands

         17  of candidates. It was determined by City personnel

         18  that an education and experience exam would be

         19  given. The reason was that the City could not afford

         20  to lose huge numbers of experienced staff. Yet, a

         21  normal written competitive exam might result in

         22  exactly that loss if newcomers replaced long service

         23  provisionals due to the exam.

         24                 Initially the notice of examination

         25  made the goal of retaining provisionals all too
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          2  clear, because points were rewarded for provisional

          3  years of service. The Organization of Staff Analysts

          4  noted that, as written, the notice of exam was

          5  illegal.

          6                 Common sense tells you that you are

          7  appointed provisionally, you have not been tested

          8  for merit and fitness. If subsequently the later

          9  exam uses provisional services criteria for

         10  permanent appointment, competitive testing for merit

         11  and fitness has been entirely avoided.

         12                 OSA raised the objections of the

         13  personnel director in using the analogy of a poison

         14  tree could bear only poisoned fruit. Curiously, the

         15  personnel director indicated that he had raised that

         16  objection himself, but that the agency's legal

         17  counsel had assured him they would win in court if

         18  it came to a challenge.

         19                 OSA set up classes and trained 100

         20  members in the proper manner of completing an

         21  education and experience paper. Thousands of OSA

         22  members were instructed over a period of weeks.

         23                 The system used was to start off with

         24  an oral presentation and then to assign each

         25  candidate to be assisted by a more skilled trainer.
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          2  Each trainer would help three to five candidates and

          3  send them home to complete their papers at leisure.

          4                 Candidates would return a few

          5  evenings later and would be assigned a different

          6  trainer to review their papers. Candidates were

          7  asked to return over and over til two trainers

          8  agreed that the paper was perfect.

          9                 As soon as this rather large

         10  operation was over and done, it had to be done all

         11  over again. It turned out that in fact the original

         12  exam had been thrown out by the Court through the

         13  awarding of points for a provisional service. OSA

         14  now had to reassemble the training cadre. Those of

         15  our members taking the exam had to rewrite their

         16  papers all over again in response to the

         17  requirements of biased exam. Classes resumed and the

         18  work got done. The initial results were good. Of

         19  2,700 candidates assisted by OSA, 1,900 received a

         20  score of 100 percent. OSA now called in those who

         21  had scored less than 100 percent and assisted those

         22  candidates with his or her appeal to the Committee

         23  on Manifest Error. The typical reason why a

         24  candidate had scored poorly was a very human refusal

         25  to limit oneself to the requirements of the notice
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          2  of examination. One commissioner of a large City

          3  agency, for example, had to be gently told that if

          4  his paper kept emphasizing his managerial rank and

          5  skipping the part about analysis, he was never going

          6  to achieve permanent stats through this exam. On his

          7  next try he got it right.

          8                 Only 700 of our candidates appealed

          9  to the Committee on Manifest Error and 400 of them

         10  found their scores raised to 100 percent.

         11                 OSA then did the final job of

         12  preparing appeals to the Civil Service Commission

         13  and the CSC ruled in favor of two out of three of

         14  the candidates coming before them.

         15                 Had there not been an appeal process

         16  beyond City personnel, hundreds of candidates would

         17  not have been found qualified even though they had

         18  been doing the job for years.

         19                 A second example was much closer to

         20  home. My older brother spent over 30 years working

         21  for Greyhound Bus Lines. John started in baggage

         22  handling and soon rose to manager and eventually

         23  became the person in charge of dispatch along the

         24  northeastern corridor.

         25                 Honorably retired from Greyhound, he
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          2  became bored and went back to work. He became a

          3  subway car cleaner for the New York City Transit

          4  Authority and he was swinging a mop each night for a

          5  few years. He was promoted thereafter and passed

          6  various exams and eventually became a car inspector

          7  for the Authority.

          8                 Eventually an exam was held for

          9  Assistant Transit Management Analyst. John was

         10  interested because it was an Analyst and he figured

         11  it might be fun. As the members of the Committee

         12  might expect, I filled out his paper for him and he

         13  copied my words and sent them in with the

         14  application fee.

         15                 His education and experience paper

         16  was rejected on the grounds that he had no

         17  experience in the field of transportation. Exactly

         18  how any person grading a paper could read of 35

         19  years of paid experience in the field of

         20  transportation and conclude exactly the opposite is

         21  a mystery.

         22                 His appeal to the Committee on

         23  Manifest Error was subsequently granted and he went

         24  from failing the exam to 100 percent, so his case

         25  did not get to the Civil Service Commission.
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          2                 Meanwhile, the mere existence of a

          3  Civil Service Commission had prevented me from

          4  feeling any panic when my brother's paper originally

          5  was wrongly graded. I knew that if DCAS had repeated

          6  that same mistake on the first level appeal, there

          7  would be a final appeal and it would work.

          8                 To err is human, and in an error made

          9  by DCAS can have major consequences, both for

         10  candidates and the City at large. If there was no

         11  Civil Service Commission a candidate could be failed

         12  in error by an unknown, anonymous grader and failed

         13  again in error by other unknown, anonymous appeal

         14  judges. This would tend to destroy public confidence

         15  in the entire process.

         16                 Instead, if you are persistent and

         17  wait long enough, your case will be heard by real

         18  people, you may actually get to meet. This is

         19  wonderful. Not perfect, but it's good.

         20                 Judges or Commission members may

         21  still rule against a candidate in unclear cases and

         22  not every decision will be correct, but at least the

         23  obvious efforts can be easily caught, and they are.

         24                 If it were to be asked how to improve

         25  the CSC, I would ask that the Commission be beefed
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          2  up, I would ask that the staff and/or Commissioners

          3  be added so that the delays in hearing appeals would

          4  be reduced and justice served more quickly.

          5                 The overall budget for CSC should

          6  probably be at least doubled in order to speed up

          7  the process so that appeals will be heard within a

          8  month of submission.

          9                 The Organization of Staff Analysts is

         10  a strong supporter of the Civil Service System. We

         11  believe that the Civil Service Commission has played

         12  a valuable role in increasing the reliability of the

         13  exam qualifying process.

         14                 CHAIRPERSON ADDABBO: Mr. Croghan,

         15  thank you very much. I appreciate your testimony on

         16  the importance and the purpose of the Civil Service

         17  Commission.

         18                 I have a question. As you have heard

         19  testimony from Chair Gourdine and the attorneys

         20  previously to you, what fate do you see as the role

         21  in the authority of Civil Service Commission? Are

         22  you concerned, given that you believe that there is

         23  a value to its purpose here for our City workers,

         24  are you concerned that the negative impact that this

         25  Court of Appeals Decision might have had?
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          2                 MR. CROGHAN: Definitely. The

          3  discussion at one point, one of the attorneys

          4  mentioned that everyone is probably an attorney,

          5  well I'm not an attorney actually, and perhaps

          6  because I have that lack of legal background, I am

          7  more willing to go on common sense necessarily than

          8  points of law, and it seems to me if an agency has

          9  made a mistake, and someone is in the position to

         10  correct that mistake at any point, then the mistake

         11  should be corrected.

         12                 I recognize the fact that we're not

         13  really going to be anxious to have a Civil Service

         14  Commission being essentially the arbitor of all

         15  cases of anyone who wants to come to work here, but

         16  for the legal system to reach the point that

         17  concrete and valuable information would change a

         18  person's opinion about something should be ignored

         19  because it wasn't there already, it kind of bothers

         20  me.

         21                 Beyond that, there is a tendency

         22  which must be acknowledged that agencies have to

         23  make live easier for themselves by making sure that

         24  anything they do can't be found wrong. And as I said

         25  at one point, to err is human, and they should not
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          2  forget that.

          3                 CHAIRPERSON ADDABBO: A question: do

          4  you know if any of your members have cases with the

          5  Commission currently? Do you know of any?

          6                 MR. CROGHAN: We, generally speaking,

          7  don't go that route. We do for the qualifications on

          8  the exams, and at this point in time I don't think

          9  we've had a seriously large number of people being

         10  disqualified from the immediately previous exams. We

         11  may be getting some more in time to come, right now

         12  we don't have a lot there now. In terms of

         13  disciplinaries, I think we'd normally go with the

         14  grievance route followed by 78. We don't usually go

         15  the OATH then Civil Service Commission route.

         16                 CHAIRPERSON ADDABBO: Mr. Croghan, how

         17  long have you been dealing with the Commission,

         18  Civil Service Commission, over the years? How many

         19  years roughly?

         20                 MR. CROGHAN: At least quarter of a

         21  century. More than that, I think.

         22                 CHAIRPERSON ADDABBO: Okay. Have you

         23  seen any changes to the Commission?

         24                 MR. CROGHAN: Yes, there is

         25  variations. It depends to some extent upon the
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          2  Mayor.

          3                 Under Mayor Koch, the civil service

          4  was diminished in every possible way you could think

          5  of to diminish it. He first tried to virtually get

          6  rid of it, but the Republicans in Albany actually

          7  stopped him from that, and that was his attempt to

          8  reform the civil service one-in-ten rule.

          9                 Then he began undercutting the civil

         10  service by not giving the exams, and underfunding

         11  both personnel in a whole bunch of other areas. He

         12  was quite serious about this effort and was quite

         13  successful. Of the 183,000 non-pedagogical,

         14  non-uniformed civil service in New York City, 50,000

         15  were provisional in status at the point he left

         16  office. During that time period, the Civil Service

         17  Commission was being shorted, the Department of

         18  Personnel was being shorted and shrunk, and,

         19  frankly, much of that has not really been recovered

         20  from, and when the fiscal crisis was over he did not

         21  add any more help to those folks.

         22                 CHAIRPERSON ADDABBO: And under the

         23  current administration, how would you feel the role

         24  of the Civil Service Commission has been over the

         25  last five years?
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          2                 MR. CROGHAN: Since we didn't have any

          3  major efforts as we had back under the Dinkins'

          4  Administration, as we were correcting for the

          5  left-over mistakes of the Koch Administration, I

          6  haven't had huge numbers going before them.

          7                 I do know at some point in time we

          8  used to have to wait so much as a year to get heard,

          9  which is when you take an exam and the exam is going

         10  to be given and everything else, rather

         11  excruciating. But I don't know that that is going on

         12  at present. I did hear the Chairman saying that he

         13  doesn't think he needs money right now, but he's

         14  also new on the job.

         15                 If the next case we have goes in

         16  there and gets heard within a month, I'll be very

         17  pleased.

         18                 CHAIRPERSON ADDABBO: I appreciate

         19  that. Again, we will talk in the future about the

         20  needs of the Civil Service Commission at this point.

         21                 Do you think any changes need to

         22  occur, obviously to improve the Civil Service

         23  Commission and its role?

         24                 MS. CROGHAN: Again, my thought was as

         25  long as they get enough funding to do things on a

                                                            69

          1  COMMITTEE ON CIVIL SERVICE AND LABOR

          2  quick basis. Right now I have had some experience

          3  where you would have to wait a month or a year or a

          4  year and a half to get to be seen, that's kind of a

          5  long time to wait for justice.

          6                 CHAIRPERSON ADDABBO: We have been

          7  joined by Committee member Council Member Gennaro.

          8  Councilman Gennaro, thanks for being with us today.

          9                 Generally speaking, Staff Analysts,

         10  what type of cases generally might go to the

         11  Commission?

         12                 MR. CROGHAN: Most commonly it would

         13  be the qualification cases. That would be the most

         14  common situation. Very rarely do we get disciplinary

         15  cases that would go there at all.

         16                 CHAIRPERSON ADDABBO: Right. Do you

         17  use that basically as a last resort type of thing,

         18  knowing that it's there, the Commission, but you use

         19  the --

         20                 MR. CROGHAN: I'm not sure we ever

         21  used it.

         22                 CHAIRPERSON ADDABBO: Right. Okay.

         23                 There being no further questions, Mr.

         24  Croghan, again thank you very much for your time and

         25  testimony today. Thank you very much.
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          2                 Is Mr. Patel here? Is there a Mr.

          3  Patel? Would you look to testify? Step forward. A

          4  last-minute entry. Local 375, DC 37.

          5                 Mr. Patel, if you can state your full

          6  name and your affiliation, please, then give your

          7  testimony. Your full name, affiliation, and then

          8  just give your testimony, please.

          9                 MR. PATEL: Okay, my full name is

         10  Navinchandra Patel. I work with the Department of

         11  Design and Construction, New York City. And I belong

         12  to District 37, Local 375.

         13                 Thank you, Council. Thank you very

         14  much for giving me the opportunity. My name is

         15  Navinchandra Patel. I am 56 years old, a proud US

         16  citizen, an electrical engineer by education 1974,

         17  and currently working as a Project Manager in the

         18  Civil Service Title of Supervisor of Electrical

         19  Installation and Maintenance.

         20                 Despite of my best efforts, education

         21  and associated experience of 31 years total, 21 in

         22  USA and 10 years in India, I have not gotten any

         23  opportunity for advancement.

         24                 I am here to report to you about the

         25  sad state of the Civil Service in the City of New
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          2  York, which short changes the rights of the loyal

          3  and hard-working civil servants like me with

          4  candidates of inferior qualifications and/or

          5  education, more often being hired out of patronage.

          6                 I will be glad to provide the details

          7  of my last 14 years of injustice done to me by not

          8  advancing me or promoting me.

          9                 For the sake of saving your time, I

         10  will spare the personal details of my case. Please,

         11  I request you to do your best to fix our civil

         12  service system before it is too late.

         13                 Thank you.

         14                 CHAIRPERSON ADDABBO: Mr. Patel, thank

         15  you very much for your time and testimony today. I

         16  would like to follow-up with you on your problems

         17  you're having with the -- obviously your opportunity

         18  for advancement, and we will talk about that after

         19  this hearing, okay?

         20                 MR. PATEL: Okay. So, thank you very

         21  much.

         22                 CHAIRPERSON ADDABBO: Thank you. Once

         23  again, I thank you all for appearing on this

         24  hearing, regarding the Civil Service Commission. I

         25  look forward to working with the Administration and
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          2  my Legal Counsel is here, and my other colleagues,

          3  to see what future lies ahead for the Civil Service

          4  Commission and how it best can service the issues

          5  and interests of our City workforce. So, thank you

          6  very much. I look forward to keeping in touch with

          7  you all.

          8                 Meeting adjourned.

          9                 (Hearing concluded at 11:40 a.m.)
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          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter, do hereby certify that the

         11  foregoing is a true and accurate transcript of the

         12  within proceeding.

         13                 I further certify that I am not

         14  related to any of the parties to this action by

         15  blood or marriage, and that I am in no way

         16  interested in the outcome of this matter.

         17                 IN WITNESS WHEREOF, I have hereunto

         18  set my hand this 26th day of February 2007.
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                                   ---------------------

         24                          CINDY MILLELOT, CSR.
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          2             C E R T I F I C A T I O N

          3
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          7

          8

          9            I, CINDY MILLELOT, a Certified Shorthand

         10  Reporter and a Notary Public in and for the State of

         11  New York, do hereby certify the aforesaid to be a

         12  true and accurate copy of the transcription of the

         13  audio tapes of this hearing.
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