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           I. INTRODUCTION

Today, the Committee on Fire & Criminal Justice Services and the Select Committee on Civil Rights will hold a joint hearing to solicit testimony on Proposed Resolution 241-A, which urges certain changes to the Rockefeller Drug Laws. The Rockefeller Drug Laws were enacted in 1973 under then-Governor Nelson Rockefeller and have come under criticism for, among other things, requiring harsh prison terms for the sale or possession of small amounts of drugs. Several bills pending in the state legislature seek to reform or repeal these laws. Numerous groups and individuals with an interest in this issue have been invited to testify.
II. HISTORY 

The Rockefeller Drug Laws, enacted almost thirty years ago, transformed New York State’s drug offense statutes. By changing the classification of certain drug crimes and making sentencing options more restrictive, these 1973 revisions to the Penal Law transformed the landscape of controlled substance prosecutions. For example, the passage of these laws made the sale or possession of specified amounts of a wide variety of drugs (e.g., stimulants, depressants and hallucinogens) a felony, whereas, prior to their enactment, this penalty only applied to certain drugs such as heroin, morphine, cocaine and marijuana.
 One of the more stringent prison terms mandates no less than 15 years to life for anyone convicted of selling two ounces or possessing four ounces of a narcotic substance.
 This prison sentence (and other similar sentences) are mandated whether the guilty party is a first-time or repeat offender, and apply without regard to circumstances of the individual involved or the offense. 
The 1973 revisions to the drug statutes occurred during a time of mounting public concern against drug abuse. The nature of the problem and the public’s frustration is reflected in the severity of the punishment that the laws impose. Then-Governor Rockefeller's solution to the drug problem was to mandate long prison sentences in order to discourage drug use.

III. PROPONENTS OF REFORM

Those who advocate reform of the Rockefeller Drug Laws range from those who want to do away with these laws completely to those who want to make minor amendments. Proposed amendments have been made by a diverse coalition of community groups throughout New York State, Governor Pataki, and members of the New York State Senate and Assembly.

Reformers argue that the penalties mandated by the Rockefeller Drug Laws are unduly harsh and do not take into consideration the nature and circumstance of the crime. As mentioned above, the law mandates incarceration for possessing or selling a certain amount of narcotics, regardless of criminal background or circumstance. Oftentimes, according to reformers, these laws keep non-violent offenders in jail for long periods of time with no opportunity for effective treatment. In 2000, 80% of offenders convicted under these laws were never convicted of a violent felony, and almost 60% were convicted of selling or possessing only small drug amounts.

Reformers also contend that these strict sentencing guidelines have increased the number of drug offenders in New York State prisons and created a financial burden to the New York taxpayer. New York State sends approximately 10,000 drug offenders to prisons annually, costing the State $610 million per year.
 In fact, State prison spending increased by $761 million from 1988 to 1998. To incarcerate this growing population, New York State has built 40,000 new prison beds since 1981, at a cost of over $4 billion.

Many also argue that incarceration is both more costly and less effective than Alternative to Incarceration (ATI) programs. Major studies conclude that treatment is more effective at fighting drug abuse and reducing recidivism rates, and less of a financial burden to the state. Graduates of court diversion programs operated by the court system, for example, commit 67% fewer crimes than drug offenders who are incarcerated for a period of time.
 Moreover, outpatient treatment costs $2,700-$4,500 per year/per person and residential care costs $17,000-$21,000 per year/per person, as opposed to the more expensive option, incarceration, which costs $32,000 per year/per inmate.
 Discretion in deciding who is provided with treatment is given to District Attorneys, rather than independent judges, another malady of the Rockefeller Drug Laws, according to reformers.  
Reformers also argue that there is a racial discrepancy between those who use/sell drugs and avoid arrest/incarceration, middle and upper class whites, and those who are arrested/incarcerated on drug offenses, mostly people of color. Of all drug offenders in New York State prisons, 94% are African American and Latino.

IV. OPPONENTS OF REFORM 
District Attorneys are the main opponents of reform. They believe that reform would erase all checks and balances and allow most drug offenders into treatment rather than prison – whether they should be there or not.
 With the rise in drug violence and trafficking, prosecutors argue that incarceration is often necessary, especially to prevent future crime, as drug abusers are likely to commit other offenses. District Attorneys only favor prosecutor-sponsored ATI programs, and are not proponents of judicial discretion.
 Prosecutors believe reform would eliminate their screening role that allows them to determine whether offenders should participate in alternative programs, drug courts and the Drug Treatment Alternative to Prison (DTAP).

District Attorneys have made some concessions to reformers, however. District Attorneys favor extending statewide the availability of drug treatment as an alternative to incarceration for non-violent offenders. Presently, diversion programs are only available in the most populous counties in the state.

V. STATE PROPOSALS TO REFORM/REPEAL ROCKEFELLER DRUG LAWS
:

A.  State Legislation: 
   
   There are three major bills at the state level to reform or repeal the Rockefeller 

Drug Laws.

(i)  Repeal Bill, Assembly Bill-2823, introduced by Assembly member Jeffron L. 

Aubry, Chair of the Committee on Corrections and advocated by ‘Drop the Rock Campaign.’ 

The repeal bill seeks, among other things, to:  

· Allow current inmates to petition the courts for review of their sentences

· Restore sentencing to trial judges in all drug cases

· Increase funding for ATI programs

· Reduce mandated sentence lengths
(ii) Governor Pataki’s Bill, Senate Bill S-4237, calls for:

· Increased penalties for certain marijuana offenses, subject to a state prison term

·   No increased funding for drug treatment

·   Allowing district attorneys to choose the drug treatment program for offenders

·   Eliminating parole releases for non-violent offenders
               (iii) Assembly Bill A-8888:

· Broad application of judicial discretion in sentencing, but not full restoration of 

     
    judicial authority

· Allocation of substantial ATI funds -- $120 million annually
· No retroactive sentencing review

· Sentencing offenders to mandatory drug treatment

· Increased sentences for certain offenders, but shorter sentences than the 

 Governor’s proposal

·  Less oversight for prosecutors than the Governor’s proposal

VI. PROPOSED RESOLUTION 241-A    

Proposed Resolution 241-A calls upon the New York State Legislature to adopt meaningful reform of the Rockefeller Drug Laws. First, the resolution calls for judicial sentencing discretion in all drug cases so that each case is judged on its own merits. Such discretion would allow for the option of imposing a sentence, including mandatory drug treatment, which fits the particular nature of the crime. Second, the resolution calls for a reduction in the amount of prison time for certain types of drug offenses, particularly the possession of small amounts of narcotics by a first-time offender. Third, the amount of narcotics required to secure a conviction for possession should be increased, according to the resolution, especially with concern to the harshest penalties levied under the current law. Fourth, the resolution requests adequate funding of alternative to incarceration programs, which have been proven as more effective and less of a financial burden than incarceration. Finally, the resolution calls for stiffer penalties for drug trafficking, those who use a child to commit a controlled substance offense, as well as increased sentencing for those who use a gun during a drug sale.   

Proposed Res. No. 241-APRIVATE 

Resolution calling upon the New York State Legislature to adopt meaningful reform of the Rockefeller drug laws, which should include, among its elements, judicial sentencing discretion, a decrease in the amount of prison time for certain types of drug offenses, an increase in the amount of narcotics required to secure certain convictions, adequate funding of alternative to incarceration programs, and stiffer penalties for drug trafficking.
. 

By Council Members Monserrate, Clarke, Baez, Barron, Brewer, Comrie, DeBlasio, Foster, Gioia, Jennings, Martinez, Quinn, Reed, Reyna, Rivera, Sanders, Jr., Seabrook, Serrano, Stewart, Vann, Weprin, Boyland, Lopez, McMahon and Davis

Whereas, The Rockefeller drug laws include some of the most disproportionately

punitive provisions in the nation; and

           Whereas, The Rockefeller drug laws often keep non-violent addicts, who pose no threat to the community, incarcerated for unduly long periods of time, with no opportunity for effective treatment; and 

Whereas, Under the current Rockefeller drug laws, for example, a defendant with

no criminal history who is found guilty of selling two ounces of a narcotic substance, or who is convicted of possessing four ounces of a narcotic substance, is subject to a mandatory minimum sentence of 15 years to life, the equivalent mandatory minimum for second-degree murder; and 

          Whereas, The Rockefeller drug laws, which have been plagued by doubts as to their effectiveness ever since they first were enacted by the Legislature at the request of then-Governor Rockefeller in 1973, have since proven themselves to be a costly, yet ineffective method for dealing with the complexities of drug addiction; and

           Whereas, A 1997 Rand corporation study found, for example, that drug treatment was 15 

times more effective at reducing serious crimes committed against people and property by drug 

offenders than mandatory minimum sentences; according to Chief Administrative Judge 

Jonathan Lippman, graduates of drug court diversion programs operated by the court system 

commit 67% fewer crimes than drug offenders who are incarcerated for a period of time; and

          Whereas, In addition, the Rockefeller drug laws have a disproportionate impact on

Blacks and Hispanics; according to a report that appeared in the New York Law Journal, the 

Rockefeller drug laws have swelled the state prison population, with New York State now 

sending approximately 10,000 people, nearly all of them Black or Hispanic, to prisons annually 

for drug crimes, at an annual cost of approximately $32,000 per prisoner; and     

        Whereas, As a result, New York taxpayers have borne the financial burden of building over 

40,000 new prison beds since 1981 at a cost of over four billion dollars; and 

           Whereas, Although numerous proposals to reform these draconian drug laws have been 

proposed, it is clear, based on the data accumulated over the many years of enforcement of the 

Rockefeller drug laws, that any meaningful change must include a number of key elements; and

          Whereas, First, sentencing discretion must be given to trial judges in all drug cases so that 

each case is judged on its own merits; instead of applying an inflexible sentencing standard that 

allows for no discretion whatsoever, a trial judge, having regard to the nature and circumstances 

of the crime and the history and character of the defendant, must have the option of imposing a 

sentence, including mandatory drug treatment, that is not unduly harsh but fits the particular 

individual and crime, and which will be more effective at eliminating the substance abuse that 

often lies at the core of criminal behavior; and

        Whereas, In addition, meaningful reform must include a decrease in the amount of prison 

time for certain types of drug offenses, particularly possession of small amounts of narcotics by a 

first time offender; too often, an addict with no history of violence is sentenced to a longer 

prison term than a convicted violent felony offender, a situation that produces terrible injustice; 

and

        Whereas, Another important element of this drug reform is that the amount of narcotics required to secure a conviction for possession should be increased, particularly where the laws harshest penalties are concerned; currently, a first time offender who possesses narcotics is subject to extraordinarily stiff penalties; and 

        Whereas, All of these amendments to the Rockefeller drug laws will be meaningless without adequate funding of alternative to incarceration (ATI) programs; such programs, by addressing the root causes of addiction, play a vital role in breaking the cycle of crime and making our streets, homes and communities safer; it has been demonstrated through numerous comprehensive studies that these services are a significantly more effective and cost-effective means of reducing crimes committed by drug offenders than incarceration; and

Whereas, While changing the current sentencing guidelines, allowing for more

judicial discretion and expanding ATI programs, meaningful reform must also recognize the scourge that drug related gun violence and drug dealers have on our communities; any change to the Rockefeller drug laws must also include stiffer penalties for drug trafficking,  those who use a child to commit a controlled substance offense, as well as increased sentencing for those who use a gun during a drug sale; and 

           Whereas, Because of the benefits of such changes, it is important that any Rockefeller drug law reform not include increased penalties for certain drug offenses in exchange for these meaningful reforms; and 

            Whereas, Adoption of these reform proposals would provide a fair, effective and humane solution to achieving the dual objective of rehabilitating addicts while protecting the safety of our communities; and 

       Whereas, Because a large number of those incarcerated in the State of New York for major and minor drug offenses come from New York City, it is imperative that the government and the citizens of the City express our support for a change to the unfair and rigid mandatory sentencing requirements currently existing under the Criminal Procedure Law and advocate for reform that includes these necessary and key elements; now, therefore, be it 
 

            Resolved, That the Council of the City of New York calls upon the New York State Legislature to adopt meaningful reform of the Rockefeller drug laws, which should include, among its elements, judicial sentencing discretion, a decrease in the amount of prison time for certain types of drug offenses, an increase in the amount of narcotics required to secure certain convictions, adequate funding of alternative to incarceration programs, and stiffer penalties for drug trafficking.
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