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 A Local Law to amend the administrative code of the City of New York, in relation to prohibiting the sale of expired over-the-counter drugs.
I. INTRODUCTION
On Tuesday, August 16, 2011, the Consumer Affairs Committee, chaired by Council Member Dan Garodnick, will vote on Proposed Introductory Bill Number 541-A (“Proposed Intro. 541-A”), a Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of expired over-the-counter medication. The Committee first heard Proposed Intro. 541-A on June 13, 2011.
II.
BACKGROUND

According to New York State General Business Law (“GBL”), it is illegal “to knowingly sell or offer for sale, any drug sold over-the-counter without the need of a prescription, later than the date, if any, marked upon the label as indicative of the date beyond which the contents cannot be expected beyond reasonable doubt to be safe and effective…”
 Despite the ban on the sale of expired over-the-counter medicine, however, recent reports suggest that the practice continues.

In December 2010, an undercover NBC News investigation discovered that expired over-the-counter drugs were being sold at the now-defunct flea market at the Aqueduct Race Track in Ozone Park, Queens.
 The medicine, which included such brands as Robitussin, Claritin and Dimetapp, had expiration dates that had passed months and even years prior.
  At the time, NBC was told that the Aqueduct Flea Market would revoke the permit of the man who had allegedly been selling the expired medication.


Unfortunately, the sale of expired medication has not been an uncommon occurrence in New York State in the past decade. In October 2003, then-Attorney General Eliot Spitzer conducted an investigation that found that of 100 retail stores surveyed throughout the State, nearly one-third were selling expired over-the-counter medication.
  The offending stores included pharmacies such as CVS and Rite Aid, as well as supermarkets, convenience stores, discount stores and small grocery stores.
  Mr. Spitzer reached settlements with 29 of the stores selling expired medication that required the stores to pay a fine of $500 per brand of expired medication and to promise to take preventative measures in the future.


Nearly five years later, in the spring of 2008, Mr. Spitzer’s successor, then-Attorney General Andrew Cuomo, conducted a statewide investigation that revealed over 250 pharmacies, including 50 in New York City, selling expired products including milk, baby formula and over-the-counter medications.
  As with the medication being sold at the Aqueduct Race Track flea market, the time that had passed since the expiration dates ranged from just a few months to over two years.
 Though pharmacies throughout the state were found to be selling expired medicine, the Attorney General listed Rite Aid and CVS as the worst offenders,
 with expired goods being sold at 122 and 148 of their stores, respectively.
  The Attorney General initiated legal actions against the two pharmacies once subsequent investigations revealed that they had continued to sell expired goods.
  He eventually reached a $1-1.3 million settlement with Rite Aid and a $875,000 settlement with CVS, with both pharmacies promising to take measures to ensure that expired products would not be sold again.


Experts claim that there is little concern of an increase in toxicity with expired medication. The potency of medication, however, is not guaranteed beyond its expiration date. For consumers, this presents both health and fairness issues.  For those paying for medication, particularly those with limited resources, buying a product with limited potency and efficacy is inherently unfair.  There may be serious health consequences as well.  Decreased potency can have an adverse effect on those who depend on those medicines, such as a person with heart disease who takes aspirin as a blood thinner.
  Expired medicine can also have adverse effects on dosage.  For example, children’s liquid medicine will eventually evaporate once it has passed its expiration date and can, consequently, cause a child to consume a stronger dose than is appropriate.
 

III. PROPOSED INTRODUCTORY BILL NUMBER 541-A
Proposed Introduction Number 541-A (“Proposed Int. 541-A”) would amend the administrative code of the city of New York to prohibit any sale of expired over-the-counter medication.  Proposed Int. 541-A identifies over-the-counter medication as any drug that does not require a prescription.  “Drug” does not include cosmetics or food.  As indicated above, the GBL already makes it unlawful for any retailer to sell expired over-the-counter medications.
  Nevertheless, the GBL provision addresses retailers only. Proposed Int. 541-A would preclude any individual, group or association from selling expired over-the-counter medication.  

Proposed Int. 541-A makes the sale of expired over-the-counter medication a violation punishable by a fine of up to two-hundred and fifty dollars for the first violation and up to five-hundred dollars for any subsequent violation. Proposed Int. 541-A also creates a civil penalty of no less than one-hundred dollars and no more than two-hundred and fifty dollars for one violation, and of no less than two-hundred fifty dollars and no more than five-hundred dollars for each additional violation. The prohibition on the sale of expired medication would be enforceable by both DCA and the New York City Police department.  

During the June 13, 2011 Committee hearing on Proposed Int. No. 541-A, DCA and the Department of Health and Mental Hygiene (“DOHMH”) testified in support of the bills.  Nancy Clark, Assistant Commissioner of the Bureau of Environmental Disease Prevention of DOHMH testified that “a product sold past its expiration date should not be used given the uncertainties over its potency or safety.”
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..Title

A Local Law to amend the administrative code of the city of New York, in relation to prohibiting the sale of expired over-the-counter medication.
..Body

Be it enacted by the Council as follows:
Section 1.  Chapter 5 of title 20 of the administrative code of the city of New York is amended by adding a new subchapter 18 to read as follows:

SUBCHAPTER 18
PROHIBITION ON THE SALE OF EXPIRED OVER-THE-COUNTER MEDICATION
      § 20-821 Definitions.
      § 20-822 Prohibited Conduct and Violations.
      § 20-823 Enforcement.

§ 20-821 Definitions.  For purposes of this subchapter, the following definitions shall apply:
a. "Over-the-counter medication" means a drug, as defined by section 71.03(b) of the New York city health code, which does not require a prescription.
b. "Person" means any natural person, firm, partnership, joint venture, corporation or association.
§ 20-822 Prohibited conduct and violations.  

a. It shall be unlawful to sell or offer for sale, any over-the-counter medication, later than the date, if any, marked upon the label as indicative of the date beyond which the contents cannot be expected to be safe and effective.  

b. Violations.  A person violating section 20-822 of this subchapter shall be guilty of a violation punishable by a fine not to exceed two hundred and fifty dollars for the first violation and a fine not to exceed five hundred dollars for any subsequent violation. In addition to such penalties, any person who violates this section shall be liable for a civil penalty of not less than one hundred dollars nor more than two hundred and fifty dollars for the first violation and of not less than two hundred and fifty dollars nor more than five hundred dollars for each subsequent violation.  For purposes of this subdivision, each group of identical over-the-counter medication subject to this subchapter marked with the same date shall constitute a single violation. However, where the expired over-the-counter medication is sold to a person, each sale shall constitute a separate violation under this section. Penalties shall be enforced in accordance with subdivision g of section twenty-two hundred and three of the charter of the city of New York. 

§ 20-823 Enforcement. The department, the police department, and other agencies designated by the commissioner are authorized to enforce the provisions of this subchapter.

§ 2.  This local law shall take effect ninety days after the date of its enactment.
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