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By: Council Members Michels, Freed, Carrion, Duane, Espada, Henry and Reed; also Council Members Harrison, Leffler, Marshall, Miller, O’Donovan, Pinkett, Robinson and Spigner

Title:





To amend the administrative code of city of New York, in relation to the purchase of products made with post-consumer recycled content and the incorporation of waste prevention measures into the city’s procurement practices.

Administrative Code:


Adds new subdivisions a-1, d-1, g-1, j-1, j-2, i-1, l-2, o-1 and o-2 to section 16-303; amends subdivisions g and m of section 16-303; amends the title of subchapter 5 of chapter 3 of title 16 and adds new section 16-321.1; amends section 16-322 by relettering  subdivisions f and h as subdivisions d and e, respectively, and as relettered amends the deleted existing subdivisions b and c and adds new subdivisions b and c and deletes existing subdivision g; and adds new sections 16-322.2, 16-322.3, 16-322.4, 16-322.5, 16-322.6 and16-322.7. 

Analysis:

Bill Section 1:


Section one of Int. No. 482 amends the definition section of the City’s Recycling Law from (Local Law 19 of 1989, Administrative Code §§16-301 through 16-324) by adding to section 16-303 the following new definitions:


(i) “chlorine-free recycled paper” (new subdivision a-1);


(ii) “durable” (new subdivision d-1) which is based on a definition set forth in the United States Department of Commerce dictionary of economic and statistical terms;


(iii) “pre-consumer material” (new subdivision g-1) is the same definition as set forth in subdivision (h) of 6 New York Code of Rules and Regulations (NYCRR) Part 368 which are the regulations that establish State standards for the use of official recycling emblems.


It is important to note that the New York State Department of Environmental Conservation (DEC) revised 6 NYCRR Part 368 after Int. No. 482 was introduced.   The proposed revisions were the subject of public hearings on January 25, 1995 in New York City and January 26, 1995 in Albany.  The definition of “pre-consumer material” was amended by replacing the exclusion from the definition of pre-consumer material for “separate operations within the same parent company” with “on-site converting waste” (e.g., a virgin paper plant that generates scrap paper in the production of paper and uses the scrap paper to make another type of paper at the same company site).  According to DEC staff, the reason for this change was to reach a compromise position with the paper industry regarding the issue of when it is appropriate to classify as “pre-consumer material” scrap material that has been generated by a company and converted into another product.  DEC’s current thinking is that it is appropriate for scrap material to count as “pre-consumer material” when it is generated by a plant at one location and used by a plant owned by the same company at different location, but that it is inappropriate for scrap material to count as “pre-consumer material” when the scrap is generated and converted to another product at the same company location.


(iv) “rechargeable batteries” (new subdivision j-1)


(v)  “recycled product” (new subdivision j-2) the standard for whether a product, material or equipment contains the amount of post-consumer material that equals or exceeds the highest  minimum content standards established by the United States Environmental Protection Agency (EPA), the New York State Department of Environmental Conservation (DEC) or the New York City Department of Citywide Administrative Services (DCAS);


(vi)  “remanufactured” (new subdivision i-1);


(vii) “reusable” (new subdivision l-2) is defined as being a product or package designed to be used a minimum of five times for its original intended purpose and is similar to the definition forth in subdivision (n) of 6 NYCRR Part 368.


(viii)  “toxic materials” (new subdivision o-1); and 


(ix) “waste prevention” (new subdivision o-2).        


Bill Section 2:


Section two of Int. No. 482 amends the definition of “post-consumer material” in order to clarify that the term applies to packages and materials in addition to products and also amends the definition of “secondary material.”  The definition of “secondary material,” has been streamlined by substituting the term “pre-consumer material” for the phrase “...industrial scrap material and overstock or obsolete inventories from distributors, wholesalers and other companies, but such term does not include those materials and by-products generated from, and commonly reused within, an original manufacturing process...,” which is, in essence, the definition of “pre-consumer material.”  The definition has been further amended to clarify that a “secondary material” can be comprised of “...any combination of post-consumer and pre-consumer material....”


Bill Section 3:


Section three of Int. No. 482 amends the title of subchapter five of chapter three of title sixteen of the Code, which is currently entitled “CITY PURCHASE OF RECYCLED PRODUCTS,” by adding the phrase “AND PROCUREMENT MEASURES TO PREVENT WASTE.” 


Bill Section 4:


Section four of Int. No. 482 renumbers existing §16-322 of the Code as §16-322.1.  New §16-321.1 establishes a definition of “recyclable material” that applies throughout subchapter five of chapter three of title sixteen of the Code.  For this purpose, the term “recyclable material” means one which has been designated as such pursuant to §16-305 (Department of Sanitation-collected solid waste), §16-306 (private carter-collected waste) or §16-307 (city agency waste) or any rules promulgated pursuant to these sections.


Bill Section 5:


Section five of Int. No. 482 amends §16-322.  The title of §16-322 has been amended to state that §16-322 applies to the City’s purchase of products that facilitate waste prevention as well as those made from recycled content and applies to the specifications and practices regarding procurement of products made from “post-consumer” materials rather than “secondary” materials. 


1. §16-322 (a)

Subdivision (a) of section 16-322 is amended to require that all City mayoral and non-mayoral agencies, upon consultation with the Department of Sanitation (DOS) and DCAS, review both its future procurement specifications and its existing procurement specifications to determine whether the specifications would exclude, eliminate or otherwise discourage the purchase of: (i) recycled products or packaging made from post-consumer materials; (ii) products or packaging manufactured from materials that are recyclable; (iii) products, packaging or equipment that have been remanufactured; or (iv) products or packaging that facilitate waste prevention including, but not limited, to rechargeable batteries. 


Several provisions of subdivision (a) of §16-322 have been deleted.  Those provisions govern the date by which the review of specifications and practices was required to be completed after Local Law 19 of 1989 was first enacted (January 1, 1991), the goals of that review and the definition of “practicable.”  The goals set forth in the current law of the revisions of specifications and practices are to ensure that: (i) specifications and practices that exclude the use of products manufactured from secondary materials or require that products be manufactured from virgin materials only are eliminated, unless such an exclusion or requirement is necessary because for a particular end use a product would not otherwise meet necessary performance standards; (ii) performance standards, specifications and a product’s intended use are related, and clearly identified when feasible; (iii) specifications are not overly stringent for a particular end use or performance standard; and (iv) specifications incorporate or require the use of secondary materials to the maximum extent practicable, unless DCAS determines that for a particular end use a product containing secondary materials would not meet necessary performance standards (Administrative Code §16-322(a)(1)-(4)).  The goals and purposes of specification review are now set forth in new subdivision (c) of §16-322 as well as the definition of “practicable.”


2. §16-322 (b)

Current subdivision (b) of §16-322, which requires DCAS to grant a price preference for the purchase of recycled paper (e.g., old newspaper, magazines, paperboard boxes, tabulating cards, mixed waste, used fibrous material such as rags and overstock or obsolete inventories from distributors, wholesalers, printers and other companies that are not a by-product generated from or commonly reused in an original manufacturing process) of up to ten percent above the price offered by the lowest responsible bidder where the quality of the recycled paper is adequate for the intended purpose, is deleted.


A new subdivision (b) is added to §16-322 to provide that all mayoral and non-mayoral agencies shall, wherever recycled products meet contract specifications and the price of the products are reasonably competitive, must purchase those products. Subdivision (b) also defines “recycled product” as any product manufactured from secondary materials as defined in subdivision two hundred sixty-one of the Economic Development Law and which meets the requirements found in section two of section 27-0717 of the Environmental Conservation Law. Subdivision (c) also defines “reasonably competitive.” “Reasonably competitive” shall mean that the cost of the recycled product does not exceed a cost premium of ten percent above the cost of a comparable, non-recycled product, or, if at least fifty percent of the secondary material is generated from the New York State waste stream, the cost of the recycled product does not exceed a cost premium of fifteen percent.


3. §16-332  (c)

Current subdivision (c) of §16-322, which establishes a price preference for non-paper products of up to five percent above the price offered by the lowest responsible bidder who is not supplying products that are manufactured from a minimum amount of secondary material, is deleted. 


A new subdivision (c) provides that all City mayoral and non-mayoral agencies are required to make changes in their procurement specifications as necessary to ensure that: (i) the specifications do not exclude, eliminate or otherwise discourage the purchase of products, materials and equipment of the types described in §16-322(a)(1)-(3); (ii) specifications for recycled product, material or equipment must contain post-consumer recycled content in an amount that equals or exceeds the highest amount of post-consumer recycled content, as such standards may be amended from time to time, required by either: (i) the United States Environmental Protection Agency minimum content standards for recycled materials content (ii) the minimum content standards promulgated pursuant to the New York State Environmental Conservation Law; or (iii) the minimum content standards developed by the New York City Department of Citywide Administrative Services; (iii) waste prevention measures are considered in specifications for the procurement of products, packaging and equipment; (iv) to the maximum extent feasible, products and packaging made from recyclable materials are used and excess packaging is eliminated; and (v) performance standards, specifications and a product’s intended use are related and clearly identified, when feasible. (new §16-322 (c)(1)-(5)). 


New subdivision (c) provides that these new requirements shall be made to the “maximum extent practicable.” However, where a City mayoral or non-mayoral agency determines that the necessary changes required by paragraph two are not practicable, the agency must submit written documentation of such a determination to the mayor’s office of contracts. New subdivision (c) also defines “practicable,” which was relocated from current paragraph 4 of subdivision (a) of this section.

4. §16-322 (d) (e)     


Existing subdivisions (d) and (e) of §16-322 are deleted.


Current subdivision (d) provides that when DCAS purchases paper and other products it must utilize the minimum content standards for recycled materials content established by the EPA pursuant to 42 United States Code §6901 et seq.  DCAS has previously testified before the Council that limiting the recycled content standard to that established by EPA was too restrictive and, at times, not the most effective means of stimulating the purchase of recycled products.  Accordingly, Int. No. 482 addresses this impediment in Section 6 of this bill by requiring that DCAS purchase recycled products that meets the highest of the minimum content standards established by EPA, DEC or DCAS.       


Current subdivision (e) provides that if the State of New York authorizes the City’s use of a price preference for the purchase of any product manufactured from secondary materials, the Commissioner of Sanitation is required to propose appropriate legislation to mandate the use of this price preference.


Former subdivision (f) of §16-322 is relettered as subdivision (d) and is amended.  This subdivision currently provides that “...whenever [DCAS] purchases or causes the purchase of printing on recycled paper, the printed material shall include a printed statement or symbol indicating that the document is printed on recycled paper....”


Int. No. 482 amends this subdivision in two respects.  First, the reference to DCAS is replaced with a reference to City mayoral and non-mayoral agencies and the Council.  Second, in order to conform with a recent change in State law enacted subsequent to the enactment of §16-322 (Laws of 1994, Chapter 468, §2, effective November 1, 1994; see General Municipal Law §104-a), Int. No. 482 amends the requirement governing what information must appear on the paper to indicate that it contains recycled content.


GML §104-a, as amended, currently provides that an agency of a political subdivision (i.e., a city) can either obtain DEC approval for the use of the official state recycling emblem, if DEC has approved the paper used as complying with State law and regulations or, if the paper has not been approved by DEC, the printed material must “...include a printed statement which indicates the percentages of pre-consumer and post-consumer recycled material content of such paper....”  Accordingly, §16-322 (d), as amended, would require that the paper used by City mayoral and non-mayoral agencies and the Council when they purchase printing on recycled paper state its pre-consumer and post-consumer recycled content.    


5. §16-322 (e)

Subdivision (e) of current §16-322 of the Administrative Code, which provides that DCAS submit an annual report on its procurement activities to the Mayor, the Council, the Board of Estimate, each of the borough-based solid waste advisory boards and the Citywide Recycling Advisory Board, is deleted.  This reporting requirement is superseded by a comprehensive annual reporting requirement in new §16-322.5 (Bill Section 6).


Subdivision (e) of new §16-322 (former subdivision (h) of current §16-322) requires DCAS to promulgate “regulations” necessary to effectuate the purposes of §16-322.  A technical amendment is made by substituting the word “rules” to conform to the City Administrative Procedure Act (CAPA, Chapter 45 of the Charter).          


Bill Section 6 – New Sections Added by Int. No. 482:


Section six of Int. No. 482 adds to subchapter five of chapter three of title sixteen of the Administrative Code the following six new sections relating to the purchase of recycled products and procurement measures to prevent waste: §16-322.2, §16-322.3, §16-322.4, §16-322.5, §16-322.6 and §16-322.7.


1. §16-322.2

Section 16-322.2 is entitled “City purchase of printing and writing paper with recycled content” and states that, notwithstanding the minimum content standards and purchasing requirements established in §16-322, all purchases of printing and writing paper made by City mayoral and non-mayoral agencies and the Council shall contain no less than a thirty percent post-consumer recycled content, for the following paper products: (i) high speed copier paper, offset paper, forms bond, computer printout paper, carbonless paper, file folders, white wove envelopes, writing and office paper, book paper, cotton fiber paper and cover stock. If this is not reasonably available, does not meet performance requirements, or is only available at an unreasonable price, paper containing no less than twenty percent post-consumer recycled content shall be purchased.


This portion of the bill is modeled after Section 504 of Federal Executive Order No. 12873, signed by President Clinton on October 20, 1993 (hereinafter “Clinton Executive Order”).  This section of the Clinton Executive Order required federal executive agency heads to meet or exceed a minimum content standard of twenty percent post-consumer material for high speed copier paper, offset paper, forms bond, computer printout paper, carbonless paper, file folders, and white wove envelopes beginning December 31, 1994.  The minimum content requirement was mandated to increase to thirty percent beginning December 31, 1998, which is right after Int. 482 was introduced (December 11, 1998). [Note: Federal Executive Order 12873 has been replaced by a new Executive Order of September 14, 1998 – Federal Executive Order 13101. Based upon the issuance of a new Executive Order, the Committee on Environmental Protection is aware that Int. No. 482 will have to be revised to reflect certain changes in the Executive Order.]


2. §16-322.3


New section 16-322.3 is titled “City purchase and use of rechargeable batteries.”


Subdivision (a) of  §16-322.3 requires that all City agencies shall purchase and require the use of rechargeable batteries and products that contain rechargeable batteries, and shall recycle rechargeable nickel-cadmium batteries and all single-use batteries, to the maximum extent feasible. Subdivision (a) also requires that such rechargeable batteries shall be procured, when feasible, from manufacturers who are Rechargeable Battery Recycling Corporation licensees.


Subdivision (c), [Note: the introductory language in section 6 of Int. No. 482 would require a technical amendment prior to passage because it states that it is subdivision (c) when it should read subdivision (b)] requires that all City mayoral and non-mayoral agencies and the Council shall recycle rechargeable nickel-cadmium batteries through a Rechargeable Battery Recycling Corporation take-back program or a licensed nickel-cadmium battery recycler. To the maximum extent feasible, City agencies and the Council shall recycle all single-use batteries, including alkaline, lithium and zinc chloride batteries.


3. §16-322.4 

Section 16-322.4 is entitled “Requirements for vendors with city mayoral and non-mayoral agencies and the council” and generally requires that every Request for Proposals, Invitation to Bid and contract issued by a City mayoral or non-mayoral agency or by the Council contain a requirement that the successful bidder or proposer agree to two conditions.  First, subdivision (a) requires that all reports and studies must use recycled paper pursuant to the highest post-consumer recycled content requirements of (i) EPA minimum content standards pursuant to 42 U.S.C. §6901; (ii) DEC minimum content standards established pursuant to §27-0717 of the Environmental Conservation Law; or (iii) DCAS developed minimum content standards, and, wherever feasible, use both sides of the page.  Second, subdivision (b) requires that the use of packaging in the performance of a contract is required to be eliminated to the maximum extent feasible. 


4. §16-322.5

Section 16-322.5 is entitled “City waste prevention procurement plans and annual report.”


a.  Subdivision (a)

Subdivision (a) of §16-322.5 requires that, within sixty days after the fiscal year ending June 30, 1999 [Note: Int. No. 482 dates will have to be revised and updated], all City mayoral and non-mayoral agencies, in consultation with DCAS and DOS, shall prepare and submit to the Mayor’s Office of Operations a plan for incorporating and increasing the level of waste prevention in its procurement practices, and update the plan each fiscal year thereafter.


b. Subdivision (b)


Subdivision (b) of §16-322.5 requires that, within sixty days after the fiscal year ending June 30, 1999 [Note: Int. No. 482 dates will have to be revised and updated], the Mayor’s Office of Contracts shall submit to the Mayor’s Office of Operations a plan for incorporating and increasing the level of waste prevention in its procedures applicable to the procurement of services, other than construction services, by city agencies. Such plan shall be updated each fiscal year thereafter.


c. Subdivision (c)


Subdivision (c) of §16-322.5 requires that, within sixty days after the fiscal year ending June 30, 1999 [Note: Int. No. 482 dates will have to be revised and updated], the Mayor’s Office of Construction shall submit to the Mayor’s Office of Operations a plan for incorporating into and increasing the level of waste prevention in its procedures applicable to the procurement of construction services. Such plan shall be updated each fiscal year thereafter.


d. Subdivision (d)

Subdivision (d) of §16-322.5 requires that, within one hundred twenty days after the fiscal year ending June 30, 1999 [Note: Int. No. 482 dates will have to be revised and updated], the Mayor’s Office of Operations, in consultation with the Department of Citywide Administrative Services and DOS, shall prepare and submit to the mayor and the council, each citizens’ advisory board, a waste prevention and recycling procurement report and plan. Such plan shall be updated each fiscal year thereafter. The waste prevention and recycling procurement report and plan shall include, but not be limited to: (1) a status report on the implementation of the above waste prevention plans; (2) a summary of activities undertaken by DCAS to increase the procurement of recycled products and packaging that facilitates waste prevention; (3) the dollar amount spent on any price preference used for any recycled product purchases; (4) a summary of any revisions to federal, state or city minimum content standards; (5) the quantities purchased, sources of purchases and the dollar amount spent on durable, reusable, remanufactured and recyclable products and packaging; (6) the costs avoided including, but not limited to, the areas of storage, replacement and procurement, by the implementation of waste prevention measures; (7) the net costs associated with the implementation of waste prevention procurement measures; and (8) a ten-year plan for increasing the incorporation of waste prevention into the procurement practices of City agencies, including the procurement of construction services that shall include, but not be limited to: (i) development of a method and schedule for increasing the purchase of products, materials and equipment that promote waste prevention, including the reduction in the use of packaging; (ii) development of a method and schedule for implementing a state-of-the-art computerized inventory control and procurement system installed on a network that links all City agency procurement departments, facility management departments and agency environmental executives to increase utility of reusable, warehoused products and to share information on recycled content and waste prevention procurement; (iii) development of a product list for purchasing products, materials, or equipment that are durable, remanufactured, reusable and/or recyclable; (iv) development and expansion of repair and maintenance programs for products, materials and equipment; (v) the establishment of agency paper reduction guidelines; (vi) increased use of City surplus and warehoused items;  (vii) increased use of products with extended warranties and remanufactured products; (viii) a schedule for developing a catalog of all toxic products used by each City agency, which would also include the results, for each of these products, of a search for non-toxic or less toxic alternatives and recommendations for revisions to procurement specifications to ensure the purchase of less toxic alternatives, where such alternatives exist; and (ix) development of a schedule and implementation plan for the purchase of chlorine-free printing and writing paper by City mayoral and non-mayoral agencies beginning no later than January 1, 2000 [Note: Int. No. 482 dates will have to be revised and updated];

e. Subdivision (e)


Subdivision (e) of §16-322.5 defines the following terms to be used in this section: “construction services” shall mean building, reconstructing, rehabilitating, converting, altering, extending, improving, repairing, maintaining or demolishing of real property or public improvements and  “a plan for incorporating and increasing the level of waste prevention” shall mean a plan that requires, to the maximum extent feasible, waste prevention product utilization practices such as: double-sided copying and printing; the communication of information by electronic mail, discouraging the use of cover pages in the transmission of faxes and education of staff on waste prevention measures.


5. §16-322.6

Section 16-322.6 is entitled “City purchase of products, materials and equipment designed to prevent waste.” §16-322.6 requires that annually, beginning with fiscal year 2000, all City agencies shall prepare separate lists of products, materials and equipment procured in the previous fiscal year that: (1) were durable, reusable or remanufactured, including products and equipment that operate or are intended to be operated on rechargeable batteries; (2) met or exceeded the highest amount of post-consumer recycled content established by EPA, DEC, and DCAS, (3) were formulated to reduce or eliminate packaging; or (4) were formulated to substantially reduce or eliminate toxic materials. Such lists shall be circulated to all City mayoral and non-mayoral agencies and the Council and shall be made available upon request to all contractors with the City.


6. §16-322.7

Section 16-322.7 is entitled “Agency responsibility for compliance.” §16-322.7 requires that the head of each agency shall designate an agency environmental executive from his or her senior staff who will be responsible for: (i) coordinating all environmental programs in the areas of procurement and acquisition, standards and specification review, facilities management, waste prevention and recycling; (ii) participating in the development and implementation of the waste prevention and recycled product procurement plans for the agency; (iii) coordinating timely submission of agency reports to Mayor’s Office of Operations on the annual progress of these plans; (iv) establishing incentives, providing guidance and coordinating appropriate educational programs for agency employees; and (v) reviewing agency programs to ensure compliance with this subchapter.


Bill Section 7 – Effective Date:


Int. No. 482 would take effect ninety days after enactment, however, the Commissioners of DCAS and DOS may promulgate any necessary rules and may take any actions necessary for the timely implementation of this law prior to the effective date.
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