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Title:
A Local Law to amend the administrative code of the city of New York, in relation to protecting the purity of the New York city drinking water supply.


On June 26, 2006, the Committee on Environmental Protection, chaired by Council Member James Gennaro, will hold a hearing on Int. No. 375, in relation to protecting the purity of the New York City drinking water supply.

I.
General Background
Long-range planning by City officials, going back as far as 1842 when the City’s first upstate reservoir was placed into service, has provided New Yorkers with a high quality drinking water system, primarily served by a system of nineteen reservoirs in a 1,969 square-mile watershed that extends through Westchester, Putnam, Dutchess, Delaware, Greene, Schoharie, Sullivan and Ulster Counties.
  These reservoirs provide approximately 1.3 billion gallons of drinking water each day to nine million people throughout New York City and parts of four of the counties, mentioned above.

 The watershed is comprised of two distinct sections – “East of Hudson”, also known as the Croton Watershed, and “West of Hudson”, also known as the Catskill/Delaware Watershed (See Attachment 1).
  The Croton Watershed, which was the City’s first upstate supply, consists of twelve reservoirs and three controlled lakes.  This watershed provides approximately ten percent of the City’s drinking water, and typically more than that under drought conditions.  The Catskill/Delaware Watershed consists of six reservoirs that are located over an area of over 1,900 square miles, and provides approximately ninety percent of the drinking water to the New York areas, mentioned above.  The New York City Department of Environmental Protection (DEP) is charged with operating and protecting these critical resources for New York City.

II.
Regulatory Background
On June 29, 1989, pursuant to the Safe Drinking Water Act Amendments of 1986, the United States Environmental Protection Agency (EPA) promulgated the Surface Water Treatment Rule (SWTR) to protect drinking water sources, which is codified at 40 Code of Federal Regulations (CFR), Subpart H, Part 141.  These rules require that all surface drinking water sources, such as New York City’s, meet objective, “stringent water quality, disinfection and site-specific avoidance criteria” or be filtered.
  On December 16, 1998, pursuant to the Safe Drinking Water Act Amendments of 1996, the EPA amended the SWTR with the Interim Enhanced Surface Water Treatment Rule (IESWTR), which is set forth at 40 C.F.R. Part 141, Subpart P.  The IESWTR mandated that unfiltered systems meet several new provisions to remain as such, including provisions that protect against microbial contaminants, such as Cryptosporidium, in drinking water supplies.  New York City’s Catskill/Delaware system must comply with the criteria of both the SWTR and the IESWTR in order to avoid filtration.
 Although the EPA currently has primary enforcement authority to ensure that these requirements are met, the SWTR is scheduled to be delegated to the New York State Department of Health (NYSDOH) for the Catskill/Delaware system in May 2007.

III.
History of Filtration Avoidance for the Catskill/Delaware Watershed

In July 1992, the DEP submitted an application to the EPA to avoid filtration of its Catskill/Delaware water system.  The EPA concluded that this system met the objective criteria for filtration avoidance and issued the first Filtration Avoidance Determination (FAD) for this system in January 1993.  In December 1993, EPA issued a second conditional FAD for the Catskill/Delaware system, which was intended to be effective until a further determination was made in December 1996.  By 1995, however, many of the conditions of the 1993 FAD had not yet been implemented, since the City’s Watershed Protection Plan had resulted in a great deal of controversy and lawsuits brought by upstate communities.  In order to end the litigation and reach a consensus, the watershed stakeholders were brought together to negotiate an agreement.

On January 21, 1997, the Watershed Memorandum of Agreement (“MOA”), signed by New York State, the City of New York, the Coalition of Watershed Towns
 and representatives from Riverkeeper, the New York Public Interest Research Group, the Trust for Public Land, the Catskill Center for Conservation and Development and the Open Space Institute, became effective.  The principal elements of the MOA, which serves as the legal mechanism through which the DEP’s watershed protection plan is implemented, involve land acquisition and stewardship programs, watershed protection and partnership programs and new watershed regulations.
  The EPA issued a four-month interim FAD on the date of the MOA’s signature, followed by a FAD in May 1997 (“1997 FAD”), which was to remain in place until a further determination regarding filtration avoidance was to be made in April 2002.  

On December 15, 2001, the DEP submitted to the EPA its Long-Term Watershed Protection Program (“2001 Watershed Plan”), which currently serves as the City's long-term plan for watershed protection and details the City’s strategy to expand existing programs set forth in the 1997 FAD and to implement new initiatives, as well.

IV.
2002 Filtration Avoidance Determination 
The 2002 FAD, issued by the EPA in November 2002, outlines the elements of the City’s 2001 Watershed Plan and sets forth deadlines by which certain program goals must be met.  According to the document, the EPA and the NYSDOH will conduct a review of the City’s implementation of and compliance with the 2002 FAD by July 2006.
  In order for the City to continue to avoid filtration of the Catskill/Delaware water supply, the City must fully implement its 2001 Watershed Plan, with any modifications and additions to that Plan that are detailed in the 2002 FAD, and continue to comply with the objective filtration avoidance criteria, set forth at 40 C.F.R. §§ 141.71 and 141.171.

Pursuant to the 2002 FAD, the DEP must submit its revised Long-Term Watershed Protection Program (“2006 Watershed Protection Program”) to the EPA by December 14, 2006, which must contain additional milestones through 2012 and which will form the basis for the EPA’s next revision to the FAD, which is scheduled for April 2007.  However, “[a]t any time, EPA or the primacy agency may make a determination that the City’s watershed program no longer provides adequate protection of the City’s water supply, pursuant to the SWTR/IESWTR and/or other avoidance criteria in the SWTR/IESWTR  and require the City to filter its Catskill/Delaware water supply.”
  According to the SWTR, if a system fails to meet the criteria for filtration avoidance, such system may be required to provide filtration within eighteen months of such failure.
  If New York City were required to filter its Catskill and Delaware system water supplies, it is estimated by the DEP that the capital costs alone would be between 5 and 10 billion dollars, with hundreds of millions of dollars a year in debt service and operating costs. 

V. Importance of Land Acquisition

As stated in the legislation, “[w]ater supplied by the six large West-of-Hudson reservoirs that make up the City’s Catskill and Delaware system, which remain unfiltered, will continue to be vulnerable to pollution from such sources as sewage and stormwater runoff generated by development on watershed lands that drain into the rivers and streams that feed these reservoirs.  In addition, the smaller Croton system has faced and continues to face intense development pressures that threaten to adversely affect water quality, and even after a water filtration plant is completed for this source of the City’s water supply, it will be sensible and necessary to advance watershed protection strategies in the Croton watershed as well.” 

The acquisition of watershed lands and conservation easements, resulting in the preservation of these lands as forests, meadows and wetlands, has been recognized by the American Water Works Association, the National Research Council, the EPA and other independent water experts as one of the most important strategies for safeguarding unfiltered drinking water supplies like the City’s Catskill and Delaware systems.  The 2002 FAD states that “[l]and acquisition is one of the most effective, and therefore, important mechanisms to permanently protect the City’s Catskill/Delaware watershed.”
  In addition, the EPA document distributed by the agency during its recent public information sessions regarding the City’s FAD unequivocally states that “[l]and ownership is the best means of protecting water quality.”

Pursuant to the SWTR, in order to maintain filtration avoidance, a public water system must “demonstrate through ownership or written agreements with landowners in the watershed, or a combination of both, that it controls all human activities which may have an adverse effect on the microbiological quality of the source water”.
  The DEP has protected, by fee simple purchase or easement, approximately 75,000 acres in the Catskill and Delaware watersheds since 1997, bringing the total amount of acreage owned or easements obtained by the City to approximately 100,000 acres, or only 10% of these watersheds.
  The total protected acreage, even when State, local, and private land trust holdings are added to City-owned land and easements, is only about 30% of the Catskill and Delaware watersheds.  This percentage is considerably lower than the amount of watershed land protected for the other large municipal unfiltered water supplies in the country – San Francisco, Seattle, Portland, Oregon and Boston.
 

While protecting water quality through land acquisition, as stated in the legislation, the DEP can also assist the watershed communities in meeting the recreational needs of their residents and in supporting appropriately-scaled tourism activities on watershed lands by providing additional opportunities for recreation on newly acquired City-owned watershed lands, where such activities are not inconsistent with water quality protection - including, where appropriate, the consideration of recreational uses consistent with those permissible on adjacent State lands.  Int. No. 375 calls upon the DEP to provide for increased recreational opportunities on newly acquired watershed lands, as is necessary to ensure consistency with the MOA, which states that “[h]istoric recreational uses, including fishing, hiking, and hunting, will be allowed to continue on newly acquired fee property, subject to rules and regulations adopted, or permits issued, by [the DEP], provided that they neither threaten public safety nor threaten to have an adverse impact on water quality.”

VI.
Analysis of Int. No. 375
Section one of Int. No. 375 sets forth the Declaration of Legislative Findings and Intent.

Section two of the legislation amends chapter three of Title 24 of the Administrative Code of the City of New York by adding a new subchapter five (sections 24-366 through 24-371), which would be known as The New York City Water Supply Protection Act.

New section 24-366 sets forth the short title of the subchapter, mentioned above.

New section 24-367 includes definitions for the terms, “1997 Watershed Agreement”, “2006 Watershed Protection Program”, “Catskill/Delaware watershed”, “Catskill/Delaware water supply system”, “Croton watershed”, “Croton watershed management strategy”, “Natural Features Criteria”, “November 2002 New York City Filtration Avoidance Determination” and “Not-for-profit land trust”.  

New section 24-368 sets forth Catskill/Delaware watershed land protection goals and activities.  Subdivision (a) of that section requires the Commissioner of Environmental Protection (“Commissioner”) to establish a goal of acquiring fee simple ownership or conservation easements for at least 75,000 acres within the Catskill/Delaware watershed during the period from 2007 to 2017.  No later than November 1, 2006, and no later than November 1, 2011, the Commissioner shall assess the feasibility of implementing various measures to help accomplish that goal, including: continuing the DEP’s willing buyer/willing seller land acquisition program for the Catskill/Delaware watershed at least at the 2006 level of operation, including, but not limited to, staffing and funding; adopting a schedule for the solicitation and resolicitation of eligible lands, as described in the MOA, which includes active soliciation and resolicitation on an annual basis; making greater use of the activities of not-for-profit land trusts and the acquisition of conservation easements in fulfilling the watershed land protection goals set forth in that subdivision; acquiring fee simple ownership or conservation easements totaling at least fifteen thousand acres every two years in the Catskill/Delaware watershed, without using the process of eminent domain and following the Natural Features Criteria in the MOA; and, depositing such additional funds as may be necessary to achieve the watershed land protection goals included in that subdivision into the segregated land acquisition program funding account.  

Subdivision (b) requires the DEP to submit various reports to the Mayor and the Speaker of the Council.  No later than November 1, 2006, and no later than November 1, 2011, the Commissioner must submit a report, including, but limited to, the feasibility assessments the Commissioner completed for each measure considered pursuant to subdivision (a) of section 24-368; an identification of the assessed measures that will be implemented, a timeframe for implementation and the methods used to implement such measures and monitor implementation progress; and, for any assessed measure not implemented, an explanation for its omission.  In addition, the Commissioner is required to submit a bi-annual report – the first one due no later than November 1, 2008 – regarding progress made during the previous two-year period in achieving the goal included in subdivision (a) and in implementing the measures to help achieve that goal.

New section 24-369 requires the Commissioner to provide for increased recreational opportunities for lands acquired by the City in the Catskill/Delaware watershed subsequent to the effective date of that section, as is necessary to ensure consistency with the MOA, which shall include historic recreational uses, including fishing, hiking and hunting, so long as such activities neither threaten public safety nor threaten to adversely impact water quality.

New section 24-370 addresses Croton watershed protection.  Subdivision (a) of that section requires the Commissioner to establish a goal of pursuing increased watershed protection and land acquisition efforts in the Croton watershed.  To help accomplish that goal, the Commissioner must assess, at minimum: the effectiveness of the DEP’s Croton Watershed Management Strategy to protect the Croton watershed and Croton supply, including specific watershed protection activities that have been implemented pursuant to the strategy, and whether or not any additional measures should be incorporated into the strategy; and, the extent to which funding may be necessary for a continuing annual program of fee simple and conservation easement acquisition of land parcels of particular importance to water quality protection in the Croton watershed, and the extent to which such funds should be used for acquisition in partnership with county or local governments or not-for-profit land trusts.   

Subdivision (b) of that section requires the DEP to submit various reports to the Mayor and the Speaker of the Council.  No later than November 1, 2006, the Commissioner must submit a report, including, but not be limited to, the assessments the Commissioner completed pursuant to subdivision (a) of section 24-370, including an identification of any revisions and updates that should be made to the Croton Watershed Management Strategy as necessary to ensure the protection of the Croton watershed; an identification of any funds set aside for the upcoming two years; and, if no funds were set aside, an explanation for such omission.  In addition, the Commissioner is required to submit a bi-annual report – the first one due no later than November 1, 2008 – until November 1, 2018, including, but not limited to, the amount of funds spent on land acquisition and the acreage acquired in the Croton watershed during the previous two-year period, including the extent to which such funds were spent and acres were acquired in partnership with county or local governments or not-for-profit land trusts; an identification of any funds set aside for the upcoming two years; and, if no funds are set aside, an explanation for such omission.

New section 24-371 requires the Commissioner to submit the DEP’s 2006 Watershed Protection Program to the Speaker of the Council contemporaneously with the submission of such plan to the EPA.  
Section three of Int. No. 375 contains a severability clause.

Section four of Int. No. 375 states that such local law shall take effect immediately.

VI.
Conclusion
As previously stated, if New York City were required to filter its Catskill and Delaware system water supplies, it is estimated that the capital costs alone would be between 5 and 10 billion dollars, with hundreds of millions of dollars a year in debt service and operating costs.  Since 1993, the City has received filtration avoidance waivers from the EPA for these supplies pursuant to provisions of the SDWA.  New York City’s current filtration avoidance waiver expires in 2007, but “[a]t any time, EPA or the primacy agency may make a determination that the City’s watershed program no longer provides adequate protection of the City’s water supply, pursuant to the SWTR/IESWTR and/or other avoidance criteria in the SWTR/IESWTR  and require the City to filter its Catskill/Delaware water supply.”

As stated in Int. No. 375, the primary intent of the legislation “is to insure that the DEP’s post-2007 watershed protection efforts will build upon and enhance the Department’s on-going watershed protection program, so as to increase the likelihood that the City will continue to secure a filtration avoidance waiver from the EPA for the Catskill and Delaware systems.”  Taking the steps that this legislation directs would “help protect the City’s irreplaceable reservoirs for future generations, strengthen the partnership between New York City and watershed communities and stave off water rate increases that would otherwise be necessary if the City were required to install costly filtration facilities for the Catskill and Delaware water systems.”   

�  New York City Department of Environmental Protection (DEP), NYC Water Supply, Watersheds, Overview, History, at � HYPERLINK http://www.nyc.gov/html/dep/watershed/html/history.html ��http://www.nyc.gov/html/dep/watershed/html/history.html�.


� Id. 


� Although the Catskill/Delaware Watershed is actually comprised of two separate watersheds – the Catskill Watershed and Delaware Watershed – it is typically referred to as one watershed, particularly due to the mixing of water from both watersheds in the Kensico Reservoir.


� United States Environmental Protection Agency (EPA), New York City Filtration Avoidance Determination, USEPA - November 2002, Surface Water Treatment Rule Determination for New York City’s Catskill/Delaware Water Supply System (November 2002) (“2002 FAD”), p. 2. 


� The City is in the process of constructing a filtration plant in the Bronx for the Croton water supply system, pursuant to the terms of a November 1998 consent decree and two supplements to that decree.  


� The EPA delegated primary enforcement authority to the New York State Department of Health (NYSDOH) for the Surface Water Treatment Rule for all public water systems in New York State, except for the Catskill/Delaware system.  The NYSDOH has not yet applied for delegation of the Interim Enhanced Surface Water Treatment Rule.  


� The Coalition of Watershed Towns is an organization representing 34 towns, nine villages and five counties located west of the Hudson River.


� New York City Watershed Memorandum of Agreement (“MOA”) (January 21, 1997). 


� 2002 FAD at 1.  


� Id.





� 40 C.F.R. § 141.71 (2003).


� 2002 FAD at 33.


� EPA, Filtration Avoidance for New York City’s Catskill/Delaware Water Supply, provided at 2006 Public Information Sessions to Receive Comment on the Status of the New York City Catskill/Delaware Watershed Filtration Avoidance Determination (FAD), May 17, 25 and June 6, 14, 2006.


� 40 C.F.R. § 141.71(b)(2).


� Out of almost 280,000 acres of land in the Catskill and Delaware watersheds that are currently eligible for acquisition or for conservation easements, as such lands are described in the MOA, more than 160,000 acres are in the three highest priority categories, as set forth in the Agreement.


� Just about all of the watershed lands for the municipal supplies of San Francisco, Seattle and Portland are protected, while the Massachusetts Department of Conservation and Recreation, alone, owns or controls by easement or conservation restrictions more than 42% of watershed lands for Boston’s supply.


� MOA, p. 15, para. 72.


� 2002 FAD at 1.
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