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Oversight:  The Mayor’s Proposal to Overhaul the New York State Juvenile Justice System


On January 26, 2011, the Committees on Juvenile Justice and General Welfare, chaired by Council Members Sara M. Gonzalez and Annabel Palma respectively, will conduct an oversight hearing to examine the Mayor’s proposal to overhaul the New York State juvenile justice system.  Those expected to testify are representatives from New York City’s Administration for Children’s Services (“ACS”), The Legal Aid Society, Center for Court Innovation, and other interested parties.

Background

New York State Juvenile Justice System 


The juvenile justice system has two overarching goals: the protection of public safety and to care for and rehabilitate youth while they are detained or placed in a youth detention or correctional facility.  The juvenile justice system in New York is a bifurcated system that engages City and State agencies.  The different stages of the system and how the different agencies interact during juvenile delinquency cases are briefly described below. 

Youths under the age of sixteen that are arrested for crimes enter the juvenile justice system.  There is a classification distinction depending on the crime committed.  A "Juvenile Delinquent" is a youth who is at least seven years old but less than 16 years old who commits an act that would be a crime if he or she were an adult.
  A juvenile delinquent has his or her trial before the Family Court and is prosecuted by attorneys from the New York City Corporation Counsel (“Law Department”).  A “Juvenile Offender” is a youth 13 to 15 years of age who is charged and tried as an adult for committing one or more of 18 serious enumerated crimes.
  A juvenile offender has his or her trial before the Criminal Court and is prosecuted by the Assistant District Attorney.  

When a juvenile is arrested by the police for allegedly committing a crime that would classify him or her as a juvenile delinquent, one of three things can occur: (i) the police may release the juvenile to a parent or guardian with a Family Court appearance ticket; (ii) the police may bring the youth directly to Family Court, where an officer from the Department of Probation (“DOP”) will interview him or her; or (iii) if the Family Court is closed, the youth may be detained in a secure juvenile detention facility administered by ACS until the court re-opens the next morning, when a probation officer conducts the interview.
  In addition to interviewing the accused, probation officers also interview parents, police, and the victim to determine whether to “adjust” the case (divert the case from the courts).  If the probation officer does not adjust the case, he or she refers the case to the Law Department for a “petition” in the Family Court.
  If the referral is made to Family Court, during the initial court appearance, DOP presents a Risk Assessment Instrument to the Family Court judge presiding over the case to assist the judge in determining whether the accused juvenile should be released or detained in an ACS administered juvenile detention facility during the pendency of his or her trial.  Once a petition is filed against a juvenile, the trial process begins.  


If a case proceeds to trial, the Law Department and the accused (through an attorney, as the right to counsel also extends to juveniles) present their respective cases by calling witnesses and presenting other evidence.  DOP administers a second assessment called an “investigation and report” on the juvenile’s behavior and performance in school and at home and presents it to the court to assist in the judge’s determination of the case.  After deliberation, the judge can either issue a finding against the juvenile or dismiss the case.  


Assuming a judge issues a finding against a juvenile, the disposition stage is akin to the sentencing phase of a criminal trial.  During disposition hearings, DOP issues one of the following disposition recommendations to the court: (i) discharge; (ii) probation; (iii) participation in an Alternative to Placement program (“ATP”); or (iv) placement in a correctional facility administered by or that contracts with the New York State Office of Children and Family Services (“OCFS”).  The judge may consider DOP’s recommendation but ultimately issues the final disposition.  If a judge issues a finding against a juvenile, they may place juvenile delinquents and offenders in OCFS facilities for a determined amount of time.

A Bifurcated System

As mentioned above, the juvenile justice system in New York is a bifurcated one where New York City’s ACS and DOP are responsible for administering the care and supervision of justice involved juveniles from arrest, through the trial process and up to and in some instances after disposition.  If a judge issues a finding against a juvenile and places him or her into a residential facility at disposition, such facilities are administered by OCFS. 

The New York City Administration for Children’s Services

ACS administers the City’s juvenile detention facilities.
  Juveniles ages 7 through 15 who are detained in ACS facilities include alleged juvenile delinquents and offenders whose cases are pending before the courts, and those whose cases have been adjudicated and are awaiting transfer to OCFS facilities.
  In FY 2010, 5,387 juveniles were admitted into DJJ’s facilities with an average length of stay of 26 days.
 ACS manages three full service secure detention facilities: Bridges, Horizon and Crossroads.  Secure detention facilities are characterized by locks on the doors and other restrictive hardware designed to limit the movement of the residents to protect public safety.
  Secure detention facilities maintain an 8 to 1 juvenile to staff ratio pursuant to State rules.
  

ACS oversees 14 non-secure detention (“NSD”) facilities located throughout the City.  The NSD program provides less-restricted but structured residential care.
  NSD facilities are characterized by the absence of physically restrictive hardware, construction, and procedures.  NSD offers juveniles close supervision during their time in detention.
  Pursuant to State rules, NSD facilities hold no more than 12 juveniles and must have at least two staff members on site.
  

Detention facilities offer an opportunity to deliver and coordinate medical and mental heath care to high-risk youth, especially when they have not had access to such care prior to admission.  ACS is required to provide health and mental health services for all remanded youth.  New York State requires that all detention facilities have a medical program to provide “adequate and appropriate health services” to the youth who need them.
  The requirement includes basic primary health, dental, gynecological and mental health services.
  In addition to addressing a youth’s basic health needs while detained, ACS is required to ensure the continuity of medical care for youth who are under medical or psychiatric treatment prior to detention.
 ACS also provides a number of other services, including: case management, education, recreation, ombudspersons, discharge planning and chaplain services.

ACS also provides intensive services for some post adjudicated youth. In February of 2007, ACS launched the Juvenile Justice Initiative (“JJI”).   JJI consists of two programs, one of which provides services to post adjudicated youth who would otherwise serve time in institutional settings (an ATP), and another that provides services to youth who are returning home from placement (the Intensive Preventive Aftercare Program).
  Citywide, approximately 380 youth participate in the ATP program, and 150 receive aftercare services.
  JJI serves youth who are involved in the juvenile justice system by providing intensive, “evidence-based”
 services.  The program’s goals are: “to reduce the number of delinquent youth in residential facilities; shorten lengths of stay for those youth that are placed in residential care; reduce recidivism; and improve individual and family functioning.”
  Data show that the different therapeutic models of JJI effectively reduce recidivism by a range of 20% to 70% depending on which modality is used.

The New York State Office of Child and Family Services  

If a judge orders placement at a residential facility during the disposition stage, the youth will be transferred either to an OCFS operated juvenile justice facility or to a privately run facility under contract with OCFS.  OCFS operates 37 facilities throughout the State with a range of security levels.
 There are ten non-secure facilities resembling group homes with no perimeter fencing. There are seven limited secure facilities that contain more physically restrictive hardware than the non-secure facilities, like surrounding barbed wire.  There are five secure facilities that most closely resemble adult prisons, provide the most restrictive hardware (such as locked rooms) and are surrounded by barbed wire.  OCFS contracts with 49 private agencies all over New York State to provide placement services to juvenile delinquents in its custody.
  The security levels of these private facilities are similar to those of non-secure OCFS facilities.  There are currently five OCFS facilities located in New York City.

Recent Developments in Juvenile Justice Policy

As discussed at previous Council hearings, it is clear to juvenile justice advocates, New York City and New York State Officials that the juvenile justice system is failing.  The number of youth placed in OCFS facilities has decreased sharply statewide from 2,518 in 2000 to 1,680 in 2007.
  This reduction is due in part to a recognition by public officials that the State’s current punitive model is failing the juvenile justice system’s goals of protecting public safety and caring for and rehabilitating incarcerated youth.
  A recent Task Force on Transforming Juvenile Justice (“Task Force”) convened by then Governor Paterson in 2009 to review the State’s juvenile justice system, found that the current model fails to meet its public safety goals in that the majority of youth placed in OCFS facilities do not pose a risk to public safety.
  To support its position, the Task Force noted that 53% of the youth placed in institutions have a misdemeanor as their most serious adjudicated offense.
  Furthermore, as judges have wide discretion in issuing a disposition, many judges order youths placed in OCFS facilities, not necessarily because they pose a threat to public safety but because there are no community-based alternatives available to address their family situation or to provide the mental health treatment services they require in the areas where they live.
 

The Task Force also determined that the State’s punitive model does not adequately care for and rehabilitate incarcerated youth.  Statistics show that the vast majority of incarcerated youth go on to recidivate.  Data shows that of all youth released from State custody between 1991 and 1995, 75 percent were re-arrested, 62 percent were reconvicted and 45 percent were re-incarcerated within three years.
  A more recent study following these same youth found that 89 percent of boys and 81 percent of girls had been re-arrested by age 28.
  

The Task Force’s findings resulted in numerous recommendations on how to improve the State’s Juvenile Justice system.  The Task Force recommended that the State “reduce the use of institutional placement, downsize or close underutilized facilities, and reinvest in community alternatives.”
  The Task Force made this recommendation upon its finding that too many young people are placed in institutions not because they are dangerous, but “because they have social service and/or mental health needs that have not been met in their communities.”
  In fact, as of 2007, nearly 78 percent of OCFS youths needed substance abuse treatments, 24 percent were in need of special education, and more than 55 percent were in need of mental health services.
 These services are either inadequate or non-existent at some OCFS facilities.
  

Another recommendation made by the Task Force is to shift the system to a community-based model in order to keep youths closer to their homes and communities as institutionalizing young people who do not pose a serious risk to public safety is ineffective and unsafe.  Studies have determined that correctional interventions can actually increase recidivism among low-risk youth as exposure to negative peer influences in institutions can cause low-level offenders to learn negative habits.
  Furthermore, these youths are housed far from their families and community links, which deprives the youths of factors central to healthy and positive youth development.  Therefore, when a low-risk young person is placed in an institution far from home, “the very attributes that make them low-risk become interrupted.”
 Furthermore, whatever their level of risk to public safety, youths do not gain the skills they need to find viable alternatives to delinquent behavior while they are institutionalized away from home. The Task Force concluded that “many formerly incarcerated youth are unable to resist the negative pressures they face upon returning home.”

In addition to the poor results attained by OCFS facilities, there has been much scrutiny regarding the safety and adequacy of such facilities.  Juveniles placed in OCFS facilities have a number of rights accorded to them, such as the right to be free from physical abuse and the right to receive adequate medical treatment.
  It is the State’s responsibility to ensure that those rights are not violated
 yet, unfortunately, in many instances, the State has failed to do so.  In 2009, the United States Department of Justice (“DOJ”) conducted an investigation and subsequently reported that four OCFS facilities systematically violated juveniles’ constitutional rights in the areas of protection from harm and provision of mental health care.  The DOJ’s investigation led to a lawsuit, filed in federal court, against New York State and OCFS.
  The lawsuit alleged, in part, that staff at OCFS facilities “routinely used uncontrolled, unsafe applications of force, departing from generally accepted standards.”
  In essence, the DOJ found that abusive physical force was the first course of action taken by OCFS staff, when it should have been the last resort as they were dealing with juveniles – many of whom required mental health interventions.  Conceding that OCFS facilities had deficiencies, former Governor Paterson executed a Joint Settlement Agreement with the DOJ as a result of the negative findings in the report.
  

Although OCFS placement facilities are failing New York City youth, the City is required to pay an increasing amount for every youth that is placed in such facilities. Pursuant to the State Executive Law, OCFS sets per diem rates and charges the City fifty percent of the cost for its youth placed in its facilities.
  As a result of juvenile justice reforms instituted a number of years ago, New York City decreased the number of youth it sends to OCFS by two thirds to approximately 400.
  Despite sending fewer New York City youth to OCFS facilities, however, the City is paying more money than it did previously. This is happening because of the New York State Correction Law mandate of a twelve-month notification period before any correctional facility can be closed
 resulting in OCFS operating numerous facilities at far less than full capacity.  The costs to run those empty facilities are included in the per diem calculations that are then charged back to the City.
  Some facilities operate at less than half-capacity – three of the four OCFS facilities located in New York City alone are filled to less than 50 percent capacity and one of those operates at just 8 percent capacity.
  In fact, some facilities are fully staffed even though no youth are in them.  For example, Tryon Residential Center, located in Johnstown, New York, remained open for the required twelve-month period, employing approximately 30 people without an inmate from July 2010 until its closure this month.

Specifically, compared to $117 the City paid per child, per day in 2002,
 New York City’s current per diem rates range from $624.80 to $948.08.
  The current per diem rates are the highest ever charged to the City for the lowest number of youth sent to OCFS facilities.  In fiscal year 2010, the City paid $62 million for its youth in OCFS facilities.  As a consequence of paying so much for OCFS facilities, the City does not have the funds to expand ATPs and other community based services for court involved youth that are proven to be more successful at reducing recidivism than institutionalization.  Funding for City ATPs are derived wholly from City tax levy or private grants, as no such cost-sharing mechanism exists between the City and the State for ATPs.  

The Mayor’s Plan 

On December 21st, 2010, Mayor Bloomberg proposed an overhaul of the New York State juvenile justice system to improve public safety, improve recidivism rates and save taxpayers money.
  Citing the high recidivism rate within the current system, Mayor Bloomberg stated that, “the facilities run by the State are relics of a bygone era, when troubled city kids were stripped from their families and shipped to detention centers in remote rural areas… New York City should be allowed to use these resources to further develop its juvenile justice program, which already has had success in helping young people turn their lives around and better protecting the community.”
 The projected outcomes of the Mayor’s plan include: 

· Improved Public Safety: Youth will be redirected from State placements towards local placements or other interventions proven to reduce crime and recidivism. 

· Cost Savings for City and State: Reducing overcapacity at OCFS facilities will provide savings for the City and the State. Locally-operated programs will be more cost effective than State placements.   

· Positive Outcomes for Youth: Programming will be evidence based and will better integrate youth into their families, schools and communities.

Mayor Bloomberg is calling for a realignment of the juvenile justice system by eliminating the bifurcated system that currently exists to allow localities the authority to operate all juvenile services.  Specifically under this plan, New York City would administer all services to pre and post adjudicated youth to keep them within the five boroughs and closer to their homes, families and communities after a Family Court disposition.  According to the Mayor, this plan would eliminate placement in upstate facilities and expand the use of ATPs in the City.
 

As the New York juvenile justice system is heavily regulated by the State, the Mayor’s realignment plan requires strong support of the Governor, as well as the legislature.  The State must enact legislation giving localities the authority to operate juvenile justice facilities for placement of adjudicated juvenile delinquents and offenders from New York City.  In essence, the change in power structure most closely resembles the controversial issue of Mayoral control of schools, which occurred in 2002,
 the success of which is still being debated today.   The Committees are concerned about some of the issues that Mayoral control raises such as: what body will engage in robust and meaningful oversight of the Administration’s performance in administering the City’s juvenile justice system and will there be a mechanism for non-Mayoral entities to affect change in the system if change is needed?  Despite the compelling policies supporting juvenile justice reform that seemingly underlie the Mayor’s proposed plan, given the questions that persist over the success of Mayoral control of schools, the Committees question how much support State officials will provide the Mayor’s plan to realign the juvenile justice system.

The Mayor’s plan also requires a change to the State Correction Law to allow for more expeditious closings of State-run facilities.   Changing the law to allow for faster closures of OCFS placement facilities is not a new idea.  Advocates and law makers have attempted previously to pass such legislation numerous times to no avail.  Such legislation is vigorously opposed by legislators representing counties where OCFS facilities are located, the Civil Service Employees Association Union and the New York State Public Employees Union.
  However, this aspect of Mayor Bloomberg’s realignment plan has the support of Governor Cuomo.  In his 2011 State of the State Address, Governor Cuomo explained that the “reason we continue to keep these children in these programs that aren’t serving them but are bilking the taxpayers is that we don’t want to lose the State jobs that we would lose if we closed the facilities… An incarceration program is not an employment program.”
  Governor Cuomo also explained that it is not cost effective to run a half-empty, or completely empty facility, and he proposed repealing the 12-month notification period for closures.
  

According to the Mayor, his plan to realign the juvenile justice system will yield significant cost savings as the City will no longer be required to fund poorly managed and near empty State facilities. The Administration believes that it can run facilities of higher quality at a fraction of the cost and keep juvenile delinquents and offenders closer to their families and support systems.  As an example, the Mayor cites to evidence based ATP programs that have proven results such as ACS’ JJI, mentioned above.  JJI costs approximately $17,000 annually per child while confinement in OCFS facilities can cost nearly $220,000 annually for each child.  The cost savings that the Mayor’s plan would yield would allow for the expansion of community-based and ATP programs that are successful.  The Committees would like to see the fiscal analysis that demonstrates the amount of cost savings the Mayor’s plan would yield.  

 Under the Mayor’s proposed plan, ACS would administer all juvenile detention and placement facilities and, in conjunction with DOP, administer ATP and community based programs for justice involved youth.  To develop the details of how to implement this plan, the Mayor convened a steering committee made up of representatives of every City agency that plays a role in the City’s juvenile justice system.  Some of the details the steering committee is studying include, but are not limited to: forecasting how many placement beds would be needed; whether or not additional facilities would be required; and how many more ATP slots would be needed.
  

Issues and Concerns

Though the Committees agree with the juvenile justice policies that seem to underlie the Mayor’s proposed realignment plan, there are a number of issues and concerns that the Committees hope the Administration can address at today’s hearing.  While the Committees understand that the steering committee’s mission is to develop the details of the realignment, it is a cause for concern that more of the details for the plan have not yet been developed.  This is an ambitious proposal that would yield major changes not only to the way justice involved youth are treated but also to the City’s administrative landscape.  It is difficult for the Committees to make an informed determination of support for the Mayor’s proposed plan without more details regarding how Mayoral control of the juvenile justice system would work.  The Committees are interested in learning about the findings of the steering committee and subcommittees as they become available.  


Were the Mayor’s proposed realignment plan to be executed as envisioned, the Committees are also concerned about the effects it might have on the Administration’s previously stated goal to close the Spofford detention facility.  At numerous hearings and in ACS’ “Detention Reduction Plan,” ACS articulated a plan to decrease the City’s reliance on detention for pre-adjudicated youth so that Spofford could be closed.  The Mayor’s proposed realignment plan may require the City to increase its inventory of residential beds to accommodate New York City youth that judges determine may not be safely kept in their communities.  Accordingly, the Committees would like to know if, in order to accommodate the need for those beds, the Administration is considering keeping Spofford open.  In the alternative, the Committees would like to know if the Administration is considering acquiring additional facilities to accommodate post adjudicated youth who are determined to require residential care.  


Finally, the Committees are concerned with ACS’ ability to absorb yet another large administrative function.  ACS only recently acquired the responsibilities previously held by the Department of Juvenile Justice (“DJJ”).  In the past several years, prior to its merger with DJJ, the General Welfare Committee held several hearings questioning whether ACS was adequately serving the City’s children under its mandates.  For example, in recent years the General Welfare Committee raised concerns about several issues:  that ACS is not adequately preparing youth for adulthood as they age out of foster care;
 the effect of significant budget cuts on the agency’s ability to protect children in the child welfare system;
 and ACS’ ability to create a sustainable model of child care in the City.
  The Committees are concerned that giving ACS even more responsibility than it already has may negatively affect New York City’s court involved youth.  
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