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Oversight: 	Are City Environmental Quality Review Procedures Useful For Accurately Predicting And Mitigating Impacts of City Planning Commission Decisions?


I. INTRODUCTION 

On May 7, 2019, the  Committee on Land Use, jointly with the Subcommittee on Zoning and Franchises, will hold an oversight hearing titled: “Oversight: Are City Environmental Quality Review (CEQR) Procedures Useful For Accurately Predicting and mitigating impacts of City Planning Commission decisions?” This hearing will consider issues related to identifying, assessing, and mitigating significant environmental impacts in connection with City Planning Commission decisions, with a focus on larger actions such as so-called “neighborhood rezonings.”  In addition to this oversight topic, the committees will consider related legislation which addresses the identification and mitigation of significant impacts of land use actions related to residential displacement, school capacity and overcrowding, and transportation (discussed separately in the committee report for Int. 1531, Int. 1523, Int. 252, Int. 1487, and Res. 9).  Representatives of the Mayor’s Office for Environmental Coordination (MOEC), the Department of City Planning (DCP), the City Planning Commission (CPC), the Department of Housing Preservation and Development (HPD), the Department of Education (DOE), the School Construction Authority (SCA), and the Department of Transportation (DOT), as well as various experts and stakeholders have been invited to testify.
II. THE ROLE OF ENVIRONMENTAL REVIEW IN NEIGHBORHOOD REZONINGS 

Environmental review has an important procedural and substantive role in how the city makes its land use decisions. The identification of potential environmental impacts of land use actions has a direct impact on the mitigation measures proposed for addressing such impacts.[footnoteRef:2] Such impacts can involve school capacity, transportation, community facilities, residential displacement, neighborhood character, and an array of other aspects of the urban environment.[footnoteRef:3] For this reason, accurate and comprehensive environmental review is paramount to providing adequate services to neighborhoods that are the subjects of major land use actions. [2:  New York State, Codes, Rules and Regulations, Tit. 6, Ch. 6, Part 617.9(b)(5)(iv) providing that an Environmental Impact Statement must include a description of mitigation measures]  [3:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

In recent years, prominent urban planning experts and advocacy groups have argued that flaws in CEQR methodologies have resulted in environmental reviews that have been neither comprehensive nor accurate.   In November 2018 the Municipal Arts Society (MAS) published a report titled “A Tale of Two Rezonings: Taking a Harder Look at CEQR” (MAS Report) which  analyzed how the CEQR process resulted in unmet infrastructure needs in the rezoned neighborhoods of Long Island City and Downtown Brooklyn[footnoteRef:4].  The MAS Report found that “poor planning” left residents in these fast-growing neighborhoods “to shoulder the burden of miscalculations [made during the environmental review process].”[footnoteRef:5]  The report criticized the CEQR “reasonable worst case development scenario” methodology (see section II.C. for a discussion of reasonable worst case scenario development methodology).[footnoteRef:6] The MAS Report concluded that “the CEQR process produce[s] mitigation plans that have no bearing on the ultimate needs of the neighborhoods being transformed by large-scale rezoning efforts.”[footnoteRef:7]   [4:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [5: The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR Pgs. 4-5 (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [6:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [7:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR Pgs. 4-5 (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
] 

Another report, titled “Flawed Findings: How NYC’s Approach to Measuring Displacement Risk Fails Communities” (Pratt Report), released in 2018 by the Pratt Center for Community Development (Pratt), analyzed residential displacement in connection with city-sponsored neighborhood rezonings completed between 2005 and 2018.[footnoteRef:8] The Pratt report concluded that the methodologies used to assess whether land use actions will have impacts on socioeconomic conditions are insufficient and inaccurate[footnoteRef:9].   [8:  Pratt Center for Community Development, Flawed Findings: How NYC's Approach to Measuring Displacement Risk Fails Communities (2018),Available at: https://www.prattcenter.net/sites/default/files/flawed_findings_full_report_pratt_center_0.pdf
]  [9:  See Id. 
] 

This briefing paper will summarize the CEQR process for determining the potential for significant adverse impacts and the need for mitigation in the context of neighborhood rezonings.  It will then discuss four aspects of environmental review that have been the subject of significant scrutiny and public debate: reasonable worst case development scenario (RWCDS) analysis, residential displacement, school capacity and overcrowding, and transportation.
A. THE CEQR FRAMEWORK IN LAND USE
All land use applications that are subject to the Uniform Land Use Review Process and all applications for changes to the Zoning Resolution must be analyzed in accordance with City Environmental Quality Review (CEQR) procedures.[footnoteRef:10]  As a threshold matter, such applications must be analyzed to determine whether the proposed actions are subject to City or State environmental review, and if so, whether they may have a significant effect on the environment within the meaning of the State Environmental Quality Review Act (SEQRA) or CEQR.[footnoteRef:11]   If a determination is made that a proposed action is likely to have such impacts, the CPC must prepare, or cause to be prepared, an Environmental Impact Statement (EIS) identifying potential environmental impacts in 19 analysis areas (discussed in section II.B. “The CEQR Technical Manual”).[footnoteRef:12] [10:  New York City, N.Y., Rules, Tit. 62, § 2-01 (providing that actions subject to ULURP are subject to the environmental review procedures of § 2-02 and New York City, N.Y., Rules, Tit. 62, § 2-01.1, providing that applications for amendments to the Zoning Resolution are subject to requirements of § 2-02(c), which provides that such applications are subject to the environmental review requirements of § 2-02(a).]  [11:  New York City, N.Y., Rules, Tit. 62, § 2-02(a)(5), setting forth the requirements for certifying the completeness of a ULURP application, including  that “[a] determination has been made whether the action is subject to City or State Environmental Quality Review, and if so subject, the lead agency has issued either… a Negative or Conditional Negative Declaration; or  a Notice of Acceptance of a Draft Environmental Impact Statement.”;  see also New York City, N.Y., Rules, Tit. 62, § 5-02 (defining the term “determination of significance” to mean “a negative declaration, conditional negative declaration, or a notice of determination (positive declaration)”).
]  [12:  ECL § 8-0109 (2) (providing “All agencies (or applicant as hereinafter provided) shall prepare, or cause to be prepared by contract or otherwise an environmental impact statement on any action they propose or approve which may have a significant effect on the environment.”)
] 

Further, SEQRA requires that when a local agency, whether that agency be the CPC or the City Council, decides to approve an action which has been the subject of an EIS, such agency shall make an explicit finding that to the maximum extent practicable, potential adverse environmental effects revealed in the EIS process will be minimized or avoided.[footnoteRef:13]  When an EIS identifies potential adverse environmental impacts, the lead agency and/or the applicant will typically coordinate with other relevant agencies to identify suitable mitigation measures.  It is common for larger land use actions that are likely to result in a significant change in use or that will affect an entire neighborhood to also include commitments from the City or the applicant to build or enhance neighborhood amenities and infrastructure to mitigate impacts identified in the EIS[footnoteRef:14]. Such commitments may include capital projects, such as water infrastructure upgrades, the construction of new parks, or the construction of new public libraries and schools and more.[footnoteRef:15] [13:  ECL § 8-0109(8).
]  [14:  East New York Rezoning, City Planning Commission (Item C 160035 ZMK) (CEQR No. 15DCP102K), 2016
https://www1.nyc.gov/assets/planning/download/pdf/applicants/env-review/east-new-york/cover_and_toc_feis.pdf

see also, East New York Neighborhood Plan: Commitments Tracker - Mayor's Office of Operations. (2019). Available  at https://www1.nyc.gov/site/operations/performance/east-new-york-commitments-tracker.page (listing commitments made in connection with the East New York Rezoning to address identified  impacts, including commitments to fund improvements to playgrounds and parks to mitigate against open space impacts, and others)
]  [15:  See id.

] 

B.  THE CEQR TECHNICAL MANUAL
To assist City agencies in fulfilling their environmental review responsibilities, the Mayor’s Office of Environmental Coordination (MOEC) produces the CEQR Technical Manual (CEQR TM).[footnoteRef:16]  The CEQR TM provides technical guidance and methodologies for conducting the environmental reviews in the following 19 areas of required analysis:[footnoteRef:17]  [16:  See Charter § 192(e) (providing for the establishment of MOEC and its mandate); see also New York City, N.Y., Rules, Tit. 62 § 5-04(c) (directing MOEC to “develop and maintain technical standards and methodologies for environmental review”); see also MAYOR’S OFFICE OF ENVIRONMENTAL COORDINATION, CEQR TECHNICAL MANUAL INTRODUCTION-1 (March 2014), available at https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [17:  See id.
] 

· Land Use, Zoning, and Public Policy - Land use analysis characterizes the uses and development trends in the project area to determine whether the proposed project is compatible with such uses and trends or if the project may affect them. This analysis also considers the project's compliance with, and effect on the area's zoning and other applicable public policies.[footnoteRef:18] [18:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 113) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Socioeconomic Conditions - The socioeconomic character of an area includes its population, housing, and economic activity. Socioeconomic analysis evaluates the impacts that may occur when a project directly or indirectly changes any of these elements.[footnoteRef:19] [19:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 146) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Community Facilities and Services - Community facility analysis examines a project’s potential effect on services provided by public or publicly funded schools, libraries, child care centers, health care facilities, and fire and police protection. [footnoteRef:20] [20:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (pg. 176) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Open Space - Open space analysis determines whether or not a proposed project would directly impact open space by eliminating or altering it, and if such project would indirectly impact open space by overtaxing the available open space.[footnoteRef:21] [21:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.194) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Shadows - Shadow analysis determines the potential impact of any shadows that new structures may cast on sunlight-sensitive publicly accessible resources or other resources of concern such as natural resources.[footnoteRef:22] [22:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.216) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Historic and Cultural Resources - Environmental review for historic and cultural resources includes a survey and planning process to help identify and protect New York City cultural heritage resources from the potential impacts of land use actions.[footnoteRef:23] [23:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.248) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf] 

· Urban Design and Visual Resources - Urban design and visual resource analysis considers whether and how a project may change the pedestrian experience in the proposed project area. The assessment focuses on the components of a proposed project that have the potential to alter the arrangement, appearance, and functionality of the built environment.[footnoteRef:24] [24:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 274) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Natural Resources - Natural resources assessment considers living species in the environment, as well as habitats or ecosystems surrounding the proposed project, and examines a project's potential to impact those resources.[footnoteRef:25] [25:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.281) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Hazardous Materials - Hazardous materials analysis seeks to determine whether the proposed project may increase the exposure of people or the environment to hazardous materials, and, if so, whether this increased exposure has the potential to cause significant public health or environmental impacts.[footnoteRef:26] [26:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.330) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Water and Sewer Infrastructure - Water and sew infrastructure analysis assesses whether a proposed project may adversely affect the City’s water distribution or sewer system and, if so, whether the potential impact is significant.[footnoteRef:27] [27:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 355) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf] 

· Solid Waste and Sanitation Services - A solid waste assessment determines whether a project has the potential to cause a substantial increase in solid waste production that may overburden available waste management capacity or otherwise be inconsistent with the New York City Solid Waste Management Plan or with state policy related to the City’s integrated solid waste management system.[footnoteRef:28] [28:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 375) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Energy – An energy assessment determines the effects of the proposed project on the use and conservation of energy. In most cases, this analysis is limited to a calculation of the project’s operational energy consumption.  A more detailed energy assessment is seldom required.[footnoteRef:29] [29:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 387) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Transportation - Transportation analysis examines the potential for a project to have a significant impact on traffic operations and mobility, public transportation facilities and services, pedestrian elements and flow, roadway safety for all users (pedestrians, cyclists, transit users and motorists), on- and off-street parking, and the movement of goods.[footnoteRef:30] [30:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 391) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Air Quality - Air quality assessment determines both a proposed project's potential effects on ambient air quality as well as the effects of ambient air quality on the project.[footnoteRef:31] [31:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.477) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf] 

· Greenhouse Gas Emissions (GHG) and Climate Change – GHG analysis assesses whether or not a proposed project advances the goal of reducing GHG emissions. [footnoteRef:32] [32:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 527) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Noise - Noise analysis seeks to determine (1) a proposed project's potential effects on sensitive noise receptors, including the effects on the level of noise inside residential, commercial, and institutional facilities (if applicable), and at open spaces, and (2) the effects of ambient noise levels on new sensitive uses introduced by the proposed project.[footnoteRef:33] [33:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p.544) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Public Health - CEQR public health analysis examines whether adverse impacts on public health may occur as a result of a proposed project, and if so, requires the identification of measures to mitigate such effects.[footnoteRef:34] [34:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 573) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

· Neighborhood Character - A neighborhood character assessment considers how elements of the environment combine to create the context and feeling of a neighborhood and how a project may affect that context and feeling.[footnoteRef:35] [35:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 582) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf] 

· Construction - A construction assessment analyses how a proposed project’s construction activities may affect a number of technical areas analyzed for the operational period, such as air quality, noise, and traffic.[footnoteRef:36] [36:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 589) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

For each of the analysis areas listed above, the CEQR TM provides a methodological approach that refines analysis based on tiers and thresholds. Only if a project is anticipated to exceed a certain threshold are further tiers of analysis conducted.[footnoteRef:37]  [37:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf] 

C. THE REASONABLE WORST CASE DEVELOPMENT SCENARIO FRAMEWORK 

To determine whether a proposed project will trigger a threshold that will mandate a higher tier of environmental review and whether it might have an impact in one of the 19 areas of required environmental analysis the CEQR TM prescribes a preliminary analysis methodology called the Reasonable Worst Case Development Scenario (RWCDS) framework[footnoteRef:38].  The purpose of the RWCDS framework is to determine 1) whether the proposed action is likely to result in development or uses that would otherwise be unlikely to occur without the approval of the proposed action and 2) the magnitude of the change that could occur as a result of the discretionary approval[footnoteRef:39].   [38:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Ch. 2 Pg. 1) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [39:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Ch. 2 Pg.5) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

The RWCDS framework requires a comparison of a “no-action” scenario, which analyzes the “worst case” development and uses that could occur under the existing zoning without the requested approvals, and a “with-action” scenario that analyzes the “worst case” development and uses possible with the requested approvals.[footnoteRef:40]  A RWCDS forecasts the tallest, largest, or densest development and use changes that could occur pursuant to a given set of zoning and land use regulations.[footnoteRef:41]  The degree of the discrepancy between the no-action and with-action worst case scenarios establishes the increments of change that are analyzed for potential environmental impacts.[footnoteRef:42]  For example, if the RWCDS under the no-action zoning scenario would allow the addition of 100 new residential units to a neighborhood, and the with-action RWCDS could result in zoning that allows the addition of 1000 new residential units, any environmental impact analysis that depends on the increase in the number of residential units would consider the potential impact of 900 new residential units.   [40:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Ch. 2 Pg. 8) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [41:  See id.  
]  [42:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

Because all other EIS analysis categories depend on the incremental change identified in the RWCDS analysis, an EIS that is based on a flawed RWCDS analysis will likely fail to accurately identify the potential significant adverse impacts of a proposed action.[footnoteRef:43]  For example, the MAS Report concludes that the RWCDS analysis used for the Downtown Brooklyn and Long Island City rezonings left both communities with impacts that were never identified or mitigated.[footnoteRef:44] Both projects were upzonings that allowed for significant increases in density to address a projected need for office space.[footnoteRef:45]  The EIS prepared for each rezoning projected the development of mostly commercial buildings, even though the proposed rezonings also allowed for the construction of residential or mixed use buildings. Eighteen years after the approval of the Long Island City rezoning, the rezoned areas are filled with mostly residential high-rise buildings.[footnoteRef:46]  The same holds true for Downtown Brooklyn where 15 years after the approval of the rezoning actions the neighborhood is also mostly filled with high-rise residential buildings.[footnoteRef:47]  The MAS Report documents specific, arguably significant impacts the developments have had on school utilization rates, open space, and transit.[footnoteRef:48] In addition to critiquing the RWCDS methodology for failing to anticipate the magnitude of residential development in the rezoning areas, the MAS Report criticizes the analyses for failing to account for zoning lot mergers and development rights transfers that enabled the construction of buildings much larger than anticipated in each EIS.[footnoteRef:49] As a result, in each rezoning area the resulting developments have shadow and urban design impacts not discussed or analyzed and thus without mitigation in the Final Environmental Impact Statements (FEIS).[footnoteRef:50]  [43:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [44:  See id
]  [45:  Downtown Brooklyn FEIS (Purpose and Need) see also, Long Island City FEIS (Purpose and Need) 
]  [46:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (pgs. 23-26) (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [47:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (pgs 26-30) (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [48:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [49:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (pgs 30-33) (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
]  [50:  Long Island City Rezoning FEIS (2001), see also Downtown Brooklyn Rezoning FEIS (2004)
] 

The RWCDS framework has also been criticized for the methodology prescribed for identifying “soft sites.”[footnoteRef:51]  Soft sites are sites which are considered most likely to be redeveloped in the near term as distinct from sites where new development is unlikely to occur because of existing conditions.[footnoteRef:52]  The comparison of the no-action conditions and the with-action conditions is informed by the number, size and location of the selected soft sites and the difference in what could be developed on them.[footnoteRef:53] The CEQR TM provides general guidance for the selection of soft sites. To be considered a soft site, a lot with an existing building must be “generally” larger than 5,000 sf and the existing building must use “substantially” less than maximum allowable floor area ratio (FAR) under existing zoning.[footnoteRef:54] The CEQR TM also provides that sites with “long-standing institutional uses” (such as houses of worship) and residential buildings with six or more units that contain rent-stabilized units are “typically” not counted as soft sites.[footnoteRef:55] The Pratt Report argues that all buildings containing rent-stabilized units may become soft sites and should be counted as such.[footnoteRef:56]  [51:  Pratt Center for Community Development, Flawed Findings: How NYC's Approach to Measuring Displacement Risk Fails Communities (2018),Available at: https://www.prattcenter.net/sites/default/files/flawed_findings_full_report_pratt_center_0.pdf
]  [52:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Ch. 2 Pg. 6) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [53:  See Id. ]  [54:   New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (pg. 102) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [55:  See Id. 
]  [56:  Pratt Center for Community Development, Flawed Findings: How NYC's Approach to Measuring Displacement Risk Fails Communities (2018),Available at: https://www.prattcenter.net/sites/default/files/flawed_findings_full_report_pratt_center_0.pdf
] 


D. SOCIOECONOMIC CONDITIONS 
According to the CEQR TM “The socioeconomic character of an area includes its population, housing, and economic activity. Socioeconomic changes may occur when a project directly or indirectly changes any of these elements.”[footnoteRef:57] Such changes are commonly discussed in terms of “gentrification.” The CEQR TM provides that direct residential or commercial displacement occurs when new development requires the demolition of existing residential or commercial buildings and that the direct displacement of residents or businesses is not itself a significant adverse impact, but if the number of residents or employees displaced is above certain thresholds, a detailed analysis should be conducted.[footnoteRef:58] The CEQR TM provides, “Impacts of direct residential displacement are usually considered significant if they would markedly change the socioeconomic character of the study area by dislocating substantial numbers of lower-income house-holds that could not relocate within the study area.[footnoteRef:59] Generally, if the number of low income residents to be displaced exceeds 5 percent of the primary study area population – or relevant sub-areas, if the displaced population is located within the subarea identified – and the displaced population could not be relocated within the study area, a potential significant adverse impact may occur.”[footnoteRef:60] Determination of whether a project is likely to cause a significant adverse impact with respect to indirect residential displacement, requires an analysis of whether privately held housing units unprotected by rent control, rent stabilization, or other government rent restrictions, are occupied by tenants whose incomes or poverty status indicate that they would not be to afford rent increases that are likely to result in the study area as a result of the proposed project.[footnoteRef:61] An indirect displacement of businesses occurs when a land use action markedly increases property values and rents throughout the study area, making it difficult for some categories of businesses to remain in the area.[footnoteRef:62] [57:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Pg. 146) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [58:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Pg. 148) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [59: New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Pg. 167) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf 
]  [60:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Pg. 166) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [61:  See Id. 
]  [62:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Pg. 167) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

No EIS document produced in the last 10 years in connection with a neighborhood rezoning has found a potential for a significant adverse impact with respect to indirect residential or commercial displacement.[footnoteRef:63] The Pratt Report argues that there are four main reasons for this:  first, the lack of any analysis of racial or ethnic demographic impacts; second, the exclusion of buildings larger than six units containing rent regulated units from consideration as “soft sites” during the RWCDS analysis; third, the provision that a proposed action must “introduce a trend or accelerate a trend of changing socioeconomic conditions” in order for it to have an impact; and lastly, the wide discretion an applicant has to determine that no significant impacts are anticipated because of mitigating factors, particularly as a result of the creation of a Mandatory Inclusionary Housing area.[footnoteRef:64] Similar points  were raised in a 2018 report titled “Inclusive City - Strategies to achieve a more equitable and predictable land use in New York City”, produced by the Regional Planning Association in collaboration with a land use reform working group that included representatives from the office of the Manhattan Borough President, various advocacy organizations (including Pratt and MAS), staff from the offices of several city council members, and others.[footnoteRef:65]  [63:  Final Environmental Impact Statement (FEIS) for Jerome Avenue Rezoning, City Planning Commission (Item No. C180051AZMX, CEQR No. 17DCP019X) (2018), https://www1.nyc.gov/assets/planning/download/pdf/applicants/env-review/jerome-avenue/cover_feis.pdf?r=0112 

see also Proposal Final Environmental Impact Statement (FEIS) for Inwood Rezoning, City Planning Commission (Item No. C 180204AZMM, CEQR No. 17DME007M) (2018), https://www.nycedc.com/sites/default/files/filemanager/Projects/Inwood_NYC/FEIS/17DME007M_FEIS_00_Cover_and_TOC.pdf

see also Final Environmental Impact Statement (FEIS) for East New York Rezoning, City Planning Commission (Item No.  C 160035 ZMK, CEQR No. 15DCP102K), (2016) https://www1.nyc.gov/assets/planning/download/pdf/applicants/env-review/east-new-york/cover_and_toc_feis.pdf

see also Final Environmental Impact Statement (FEIS) for East Harlem Rezoning, City Planning Commission (Item No. C170358ZMM, CEQR No. 17DCP048M), (2017) https://www1.nyc.gov/assets/planning/download/pdf/applicants/env-review/east-harlem/cover_feis.pdf
]  [64:  Pratt Center for Community Development, Flawed Findings: How NYC's Approach to Measuring Displacement Risk Fails Communities (2018),Available at: https://www.prattcenter.net/sites/default/files/flawed_findings_full_report_pratt_center_0.pdf 
]  [65:  Regional Plan Association, Inclusive City Strategies to achieve more equitable and predictable land use in New York City (2018), http://library.rpa.org/pdf/Inclusive-City-NYC.pdf 
] 


E. TRANSPORTATION 

An accurate RWCDS analysis is particularly necessary for transportation analysis, which assesses the potential for impacts to pedestrian mobility, vehicular traffic and transit service.[footnoteRef:66]  The transportation analyses for the Downtown Brooklyn and Long Island City rezonings discussed in the MAS Report are instructive. [footnoteRef:67] The FEISs for both rezonings identified vehicular traffic impacts in 29 and 30 nearby intersections respectively.[footnoteRef:68] Impacts to pedestrians and transit staircases were also identified in both locations.  Mitigation was identified for these impacts, consisting mostly of signal timing changes, but the Municipal Art Society, along with community activists and elected officials argue that transit services, crosswalks, and vehicular traffic in these areas are oversaturated now more than ever.[footnoteRef:69]  The perception that traffic issues (pedestrian, vehicle, and transit) are becoming more pronounced has also raised questions about the effectiveness of the methodology used to identify traffic impacts.[footnoteRef:70]  [66:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (p. 391) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [67:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR (pgs 30-33) (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf 
]  [68:  Final Environmental Impact Statement for Long Island City Rezoning, City Planning Commission (Item No. C 000406AZMQ, CEQR No. 00DCP055Q) (2001) 

See also: Final Environmental Impact Statement for Downtown Brooklyn Rezoning, City Planning Commission (Item No. C0303517 MMK, CEQR No. 03DME016K) 
]  [69:  Emma Fitzsimmons, Amazon Is Coming. Can New York’s Transit System Handle It?, New York Times, 2018, https://www.nytimes.com/2018/11/20/nyregion/amazon-new-york-subway-queens.html (last visited May 6, 2019).
]  [70:  See Id. 
] 

Transportation analysis , like another analysis areas, uses a tiered methodology dependent on significance thresholds to determine whether the proposed land use action will cause crowding (on sidewalks for pedestrians, stairwells and platforms for transit, and intersections for vehicles) during any particular time segment of the day[footnoteRef:71]. The first step in the analysis is to determine how many people are expected to move in/out of the study area or how many “trips” are expected to occur. [footnoteRef:72] A trip is counted as each time a person enters or exits the study area.[footnoteRef:73] The projected number of trips is based on the increase in the number of new residents or workers that the proposed actions may produce, which is, in turn based on the RWCDS analysis.[footnoteRef:74]  The second step in the analysis is to estimate the temporal distribution of trips, i.e. the percentage of trips that will occur on different days at different times of day.[footnoteRef:75]  For some land uses the calculation is rather simple. For example, because students are not typically allowed to leave campus in the day, close to 50% of trips to a school are expected to occur in the morning, and close to 50% of trips are expected to occur in the evening.[footnoteRef:76]  The third step requires an analysis of the modal split, which is the division between modes of transit that will be used to complete a trip in connection with a particular land uses.The modal splits for particular land uses are specified by the CEQR TM.[footnoteRef:77]  Next a Transportation Demand Factors (TDF) Memo is produced which contains trip generation rates, modal splits, vehicle occupancy rates, temporal distribution and land use types.[footnoteRef:78]  The figures included in a TDF memo are used to model how pedestrians, transit users and vehicles are expected to move throughout the day.[footnoteRef:79]  [71:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Ch. 16) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [72:  See Id. 
]  [73:  See Id.  
]  [74:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Pg. 146) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [75:  See Id. ]  [76:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (Ch. 16) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
]  [77:  See id  ]  [78:  See id]  [79:  See id] 

The CEQR TM specifies that in order to conclude that a proposed land use action will have a significant transportation impact, there must be a potential for an unacceptable deterioration in Level of Service (LOS) at intersections to find traffic impacts, at crosswalks to find pedestrian impacts and in stairwells, bus stops, and transit platforms to find transit impacts.[footnoteRef:80] For vehicles LOS refers to the ability of vehicular traffic to pass through an intersection without having to wait through several signal cycles. A high LOS for vehicles indicates free-flowing traffic. For pedestrians the LOS of a crosswalk refers to the ability for pedestrians to walk in a crosswalk in either direction at a pace of their choosing without having to involuntarily make contact with another pedestrian.[footnoteRef:81] For transit, LOS refers to the ability for users to move in turnstiles, escalators, and passageways, and wait at platforms or shelters in a safe manner without the possibility for involuntary contact.  The impacts identified using LOS methodology are generally mitigated though changes in signal timing, the widening of crosswalks, the extension of subway platforms, or through the introduction of more frequent bus service.[footnoteRef:82]  [80:  See id ]  [81:  See id ]  [82:  See Id. ] 

Some jurisdictions are reconsidering the appropriateness of LOS analysis. Reports from the University of California Los Angeles, the American Planning Association, and the Institute of Traffic Engineers, the creators of the LOS method itself, all conclude that LOS analysis is ill-suited to meet the challenges of the 21st century because it perpetuates vehicle reliance and does little to address climate change.[footnoteRef:83] In response to such reports, the California Legislature called for a review of the transportation analysis methodology used in that states environmental review process to "promote the state’s goals of reducing greenhouse gas emissions and traffic-related air pollution, promoting the development of a multimodal transportation system, and providing clean, efficient access to destinations,” and charged the Governor's Office of Planning and Research with  creating a revised methodology. As a result, California changed its transportation analysis from an LOS model to a Vehicle Miles Traveled (VMT) model.[footnoteRef:84]  VMT measures the total number of vehicle miles traveled to and from a proposed project area and assesses the total impact of that transit.  Unlike LOS analysis which examines the burden trips place on a particular transportation resource, such as a single intersection, VMT analysis examines the total impact of the transportation on the environment.  Using VMT methodology, impacts can exist if a project will not reduce the average distance an individual is driving per day.  Mitigation can be as simple as creating mixed uses in buildings or as complex as requiring a design of a comprehensive plan to reduce VMT by organizing carpools, providing telecommuting options for office spaces, or connecting or creating pedestrian, bicycle or transit infrastructure.[footnoteRef:85]   The California Governor’s Office of Planning and Research, identifies four major benefits of VMT: it allows local authorities to better assess and reduce a project’s green house gas (GHG) emissions; it allows for safety and health initiatives to be directly incorporated into the mitigation measures for transportation impacts; it simplifies the evaluation of transportation impacts by shifting the focus from transit engineering to planning for modes of transportation; it allows local authorities to better understand the balance between the costs of maintaining and building roadways and  the cost of public transportation; and it encourages dense transit oriented and infill development while penalizing low density and car centric development.[footnoteRef:86]   [83:  Eric Dumbaugh, Jeffrey Tumlin & Wesley Marshall, Decisions, Values, and Data (2014), http://opr.ca.gov/docs/ITE_Journal_Article_-_Decisions_Values_and_Data.pdf
See also: Michelle DeRobertis et al., Changing the Paradigm of Traffic Impact Studies (2014), http://opr.ca.gov/docs/ITE_Journal_Article_-_Changing_the_Paradigm.pdf
see also:  Andrew Mondschein et al., Congested Development A Study of Traffic Delays, Access, and Economic Activity in Metropolitan Los Angeles (2015), http://www.its.ucla.edu/wp-content/uploads/sites/6/2015/11/Haynes_Congested-Development_1-Oct-2015_final.pdf]
]  [84:  CEQA: the California Environmental Quality Act - Office of Planning and Research, Opr.ca.gov (2019), http://www.opr.ca.gov/ceqa/ (last visited May 6, 2019).
]  [85: City of San Jose, Transportation Analysis Handbook (2018), http://www.sanjoseca.gov/DocumentCenter/View/76537  (last visited May 6, 2019).
]  [86:  CEQA: the California Environmental Quality Act - Office of Planning and Research, Opr.ca.gov (2019), http://www.opr.ca.gov/ceqa/ (last visited May 6, 2019] 


F. SCHOOL CAPACITY AND OVERCROWDING

During neighborhood rezonings, decisions on whether to fund capital improvements for new and existing schools can be highly dependent on the identification of significant impacts identified in the EIS.[footnoteRef:87] School capacity and overcrowding impacts are assessed relative to the potential increase in residential population identified in the RWCDS framework. Thus, when the RWCDS scenario fails to accurately identify increases in population, the school capacity and overcrowding analysis may fail to identify impacts that would trigger mitigation measures such as school construction.  [87:  New York City Mayor's Office of Environmental Coordination, City Environmental Quality Review Technical Manual (pg. 176) (2014). Available at: https://www1.nyc.gov/assets/oec/technical-manual/2014_ceqr_technical_manual_rev_04_27_2016.pdf
] 

CEQR methodology provides that if a project is projected to cause the utilization rates of schools in the study area to increase by 5%, and if the increase causes the utilization rate to exceed 100%, then there is the potential for a significant impact. In their report, the MAS argues that the failure to accurately estimate the number of new residents in both the Long Island City and in the Downtown Brooklyn EISs is partly responsible for the current conditions of overcrowding in these neighborhoods.[footnoteRef:88] [88:  The Municipal Art Society of New York, A Tale of Two Rezonings: Taking a Harder Look at CEQR Pgs. 37-43 (2018), Available at:  https://www.mas.org/wp-content/uploads/2018/11/ceqr-report-final-smaller.pdf
] 


III. Conclusion
The committees look forward to hearing testimony on these and other categories of environmental review analysis and how they may be improved and implemented to provide for better mitigation of impacts in future neighborhood rezonings.
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