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Title:
A Local Law to amend the administrative code of the city of New York, in relation to rent increase exemptions for low-income elderly persons.
On October 11, 2002, the Committee on Aging, chaired by the Hon. Rev. Rubén Díaz, will conduct a hearing on Int. No. 135, which would amend the City Administrative Code with respect to the Senior Citizens Rent Increase Exemption program. 

Among those invited to testify on this proposed legislation are: Department for the Aging (“DFTA”) Commissioner Edwin Mendez-Santiago; Manhattan Borough President C. Virginia Fields; Preston Niblack, Deputy Director, New York City Independent Budget Office (“IBO”); Michael A. Cardozo, Corporation Counsel of the City of New York; and advocates Diane Lutwak, Attorney-in-Charge, Legal Aid, Brooklyn Office for the Aging; Suleika Cabrera-Drinane, Executive Director of the Institute for Puerto Rican and Hispanic Elderly; Beryl Richardson Allen, Executive Director of the Harlem Interagency Council for the Aging, Inc.; Bobbie Sackman, Director of Public Policy, Council of Senior Centers and Services of New York City, Inc. (“CSCS”); Lani Sanjek, Associate Director, New York Statewide Senior Action Council, Inc.; Amy West, Director, Joint Public Affairs Committee for Older Adults (“J-PAC”); Mario Tapia, President, Latino Gerontological Center; and Susan Stamler, Director of Policy and Advocacy, United Neighborhood Housing. 

Background

The Senior Citizen Rent Increase Exemption (SCRIE) program protects senior citizen tenants with annual incomes below a certain threshold from rent increases.  To qualify, an applicant must be sixty-two years of age or older, have an annual household income of not more than $20,000, and be paying one-third or more of his or her income in rent.  Eligible tenants are exempted from paying that portion of rent increase which could bring rental payments to a level exceeding one-third of annual income.  Only those tenants living in rent-stabilized and rent-controlled apartments, Mitchell-Lama housing, Division of Alternative Management Program (DAMP) housing and cooperative apartment units in housing which was or continues to be subject to a mortgage insured by the federal government under Section 213 of the National Housing Act are eligible for SCRIE. Int. No. 135 pertains only to rent-controlled and rent-stabilized apartments.


Int. No. 135 would amend the New York City Administrative Code to allow recipients of SCRIE rent exemption orders to receive exemptions relating to the time they first met the eligibility criteria for the program, rather than to the date they applied. This would provide relief to current SCRIE recipients as well as to new applicants.


Real Property Tax Law §467-b is the authorizing statute for SCRIE tax abatements as they relate to rent-controlled and rent-regulated properties. Section        467-b(5) gives authority to the local law to determine the eligibility date for SCRIE: 




Eligibility shall be determined as of a date




prescribed by the appropriate rent control




agency or administrative agency pursuant




to the local law, ordinance or resolution…


Sections 26-405 and 26-509 of the Administrative Code of the City of New York codify SCRIE in the local law. Section 26-405(m) addresses the exemption for rent-control tenants, while §26-509(b) pertains to exemptions for those in rent-stabilized units.


Currently, §26-405 requires reference to the date the senior applies for SCRIE to determine the amount of the rent exemption order,
 and case law permits the same interpretation of  §26-509.
  Int. No. 135 would amend both sections of law to base the orders upon rent in effect on a date referencing the tenant’s SCRIE eligibility date, which is defined as the earliest time that a senior became eligible for SCRIE, up to six years prior to the effective date of the order.  Further, it would add language to the current law which would allow current recipients of SCRIE who applied after meeting the eligibility criteria to apply for a redetermined exemption amount. 


In order to be eligible for SCRIE, a tenant must be a head of household who: 1) is sixty-two years old or older; 2) has an income of $20,000 or less; and 3) has a maximum rent amount exceeding 1/3 of the household’s aggregate disposable income (where there is no shelter allowance pursuant to the Social Services Law.)
 Since many seniors learn about SCRIE some time after meeting the eligibility criteria, some advocates have contended that rent exemption orders should be based upon the date the senior meets all criteria for the program, rather than upon a date dependent on the time of application.


These divergent views of SCRIE are addressed in case law. In Nuñez v. Giuliani,
 a New York State Court of Appeals case, DFTA’s interpretation of “eligibility date” in §26-509 was challenged.  Appellants (tenants) argued that “eligibility date” should refer to the earliest date that SCRIE recipients met SCRIE criteria rather than to the date a qualified applicant applies for a SCRIE order, as was DFTA’s reading of the law. The Court upheld DFTA’s interpretation of “eligibility date,” finding it “rational and not arbitrary.”
 The Court’s ruling, though in support of the current interpretation of one of the SCRIE sections of law, does not prohibit the enactment of Int. No. 135, which would define “eligibility date” as the earliest date a senior met the qualifying criteria for SCRIE, and make such date the point of reference for SCRIE orders. 

Discussion of Proposed Bill 

Section one of the bill would declare the intent and findings of the Council.  This section explains that despite the outreach efforts of the Council and the city agencies charged with the administration of the SCRIE program, tenants may not become aware of the SCRIE program until years after they become eligible.  Because the local laws governing the program have been interpreted so that the amount of a rent increase exemption order is based upon the amount of rent in effect on a date determined by reference to the application date, rather than the date a tenant first became eligible for the exemption, tenants are paying higher rents than they would have had they applied when they first became eligible for benefits.  Therefore, the Council would declare its intent that the amount of a rent increase exemption order be based upon the amount of rent in effect on the date the tenant first became eligible for the rent exemption, provided that if such date is more than six years prior to the effective date of the SCRIE order, the amount of the rent increase exemption order be based upon the amount of rent in effect six years prior to the effective date of the order.

Section 2 of the bill would amend subparagraph a of paragraph 3 of subdivision m of Section 26-405 of the Administrative Code relating to the calculation of rent increase exemption orders for rent-controlled tenants.  Pursuant to this amendment, a rent increase exemption would provide that a landlord cannot collect rent from an increase-exempt tenant in excess of one-third of the household income or the maximum collectible rent in effect on December thirty-first of the year preceding the eligibility date, rather than the effective date of the order, whichever is greater.  In the case of a tenant who receives a shelter allowance pursuant to the social services law, a rent increase exemption order would provide that a landlord cannot collect rent from the rent-increase exempt tenant in excess of either the maximum allowance for shelter or the maximum collectible rent in effect on December thirty-first of the year preceding the eligibility date, instead of the effective date of the order.

 Section 3 of the bill would add new paragraphs 10 and 11 to subdivision m of Code section 26-405. New paragraph 10 would provide for the redetermination of the amount of a SCRIE order under certain conditions. Specifically, a head of household who holds a current, valid SCRIE order that was issued prior to the effective date of this local law may apply for a redetermination of the amount of the SCRIE order if he or she was eligible for benefits prior to the date of application.  Such application for redetermination may be made by such persons upon renewal or one year after the issuance or renewal of the order. For such persons, the amount of the SCRIE order would be redetermined so that the adjusted rent, defined as the maximum rent less the amount set forth in the order, is equal to the greater of the maximum collectible rent in effect on December thirty-first of the year preceding the eligibility date and the maximum collectible rent in effect on December thirty-first of the year six years prior to the effective date of the redetermination. It should be noted that new paragraph 10 would also provide that renewal applications for rent exemption orders include notice with respect to the content of such paragraph.

New paragraph 11 would provide that for purposes of subdivision m of §26-405, “eligibility date” would mean the date on which a person first became eligible for a rent exemption order, provided that if such date is more than six years prior to the effective date of the order, the eligibility date is the date six years prior to the effective date of the order.

Section 4 of the bill would amend subdivision b of section 26-509 of the Code by adding new paragraphs 10 and 11 relating to SCRIE orders for rent-stabilized tenants. Paragraph 10 would provide that a head of household who holds a current, valid SCRIE order that was issued prior to the effective date of this local law may apply for a redetermination of the amount the SCRIE order if he or she was eligible for benefits prior to the date of application. Such application for redetermination may be made by such persons upon renewal or one year after the issuance or renewal of the order. For such persons, the amount of the SCRIE order would be redetermined so that the adjusted rent, defined as legal regulated rent less the amount set forth in the order, is equal to the greater of the amount of rent in effect immediately preceding the eligibility date, and the amount of rent in effect immediately preceding the date six years prior to the effective date of the redetermination.

Paragraph 11 would provide that for purposes of subdivision b of §26-509 of the Code, the term “eligibility date” would mean the earliest date on which a head of household first became eligible for a rent exemption order, nothwithstanding the effective date of such order, provided that if such date is more than six years prior to the effective date of the order, the eligibility date is date six years prior to the effective date of the order.

Section 5 of the bill would provide that if there is a decision by a court of competent jurisdiction that a portion of this local law is invalid, such decision will not impair or invalidate the remainder of the law.

Section 6 of the bill would provide that this proposed local law would take effect 90 days from the date of enactment.

Fiscal Impact
This measure was the subject of a fiscal impact study by the Council’s Finance Division in February 2000. Based upon figures available at that time, it was estimated that the total cost for the first year would be $36,539,817; for the second year, $51,500,767; for the third year, $67,228,216; and for the fourth year, $83,722,166.  It must be noted that there are unknown variables in calculating the cost. For example, it is unclear what number of households would be entitled to retroactive rent exemptions, and the number of years of retroactive exemptions for each. The Council Finance Division based its figures on an assumption that 50% of households would be entitled to four years of retroactive rent exemptions. For rent costs, the Housing Vacancy Survey of 1996 was used; it reflected median rents for SCRIE-eligible households to be $500.  
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