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TOPIC:
New York City Council Resolution No. 366 calling upon the United States Congress to pass the Uniting American Families Act (H.R. 3006, S1278), which would provide a mechanism under the Immigration and Nationality Act to allow U.S. citizens and legal permanent residents in bi-national same-sex relationships to sponsor their foreign born partners for immigration to the United States.

On Thursday, September 21, 2006, at 10 a.m. the Committee on Immigration, chaired by Council Member Kendall Stewart, will conduct a hearing to discuss New York City Council Resolution No. 366.  The Committee will hear testimony regarding the bill now before Congress referred to as The Uniting American Families Act (UAFA) and the impact of current immigration law upon binational same-sex couples in New York City.  The Committee expects to hear from the many organizations and individuals, in support of and in opposition to, the rights of binational same-sex partners, and interested members of the public.  
Introduction

According to the 2000 U.S. Census there are currently approximately 36,000 bi-national lesbian and gay couples residing in the United States.
  Under current immigration law, the United States Citizenship and Immigration Services (USCIS) allows U.S. citizens and permanent legal residents to petition for foreign spouses and fiancé(e)’s so that they may immigrate and live with their U.S. partner.
  The citizen or permanent resident can petition for, or “sponsor”, their relatives as well.
  Unfortunately though, when the “spouse” is a person of the same sex such as the 40,000 or so couples identified above, they may not apply because same-sex partners are excluded from the definition of “spouse”.

The importance of this distinction is that innumerable families are suffering a devastating impact not only to their partnerships, but also on their careers, homes, children, livelihoods and lives.  Thousands of U.S. citizens are being forced into exile to other countries to be with foreign-born partners, causing unnecessary financial hardship, separation from family members, children and careers, and loss of valuable skills and resources for our country.  

Background

Family unification has been a stated goal of U.S. immigration policy for more than fifty years.  Even recently, a Congressional commission best acknowledged this policy in when it stated, “Psychologically and socially, the reunion of family members…promotes the health and welfare of the United States”
.  However, immigration policy does not reflect that sentiment for binational same-sex couples.  Current U.S. immigration law does not recognize same sex relationships.  Thus there is nothing a person can do to help their partner remain in the United States. 
Since the enactment of the Defense of Marriage Act (DOMA)
 in 1996, this goal is even more elusive.  The 1996 passage of DOMA did two things.  It declared that no state was obligated to recognize “a relationship between persons of the same sex that is treated as marriage” by any other state or jurisdiction.  And it defined marriage, for all purposes of the federal government, as “only a legal union between one man and one woman as husband and wife”
, therefore foreclosing the possibility that foreign, permanent sex partners of U.S. citizens could be recognized as “spouses” despite the fact that they may have been living together for years, they may own their home together, or that they are raising children together.  

Effect of UAFA passage

The Uniting American Families Act (UAFA) would, if passed, allow U.S. citizens and lawful permanent residents in binational same-sex relationships to sponsor their foreign-born partners for immigration to the United States.  Introduced Congressman Jerrold Nadler (D-NY) and Senator Patrick Leahy (D-VT), the UAFA would fulfill the promise of family unification in the U.S. immigration system by adding the term “permanent partner” to sections of the Immigration and Nationality Act (INA) where “spouse” now appears. Thus, a U.S. citizen or permanent resident could sponsor a permanent partner for immigration to the U.S., just as one can now sponsor a sibling, child, husband or wife. To qualify as the permanent partner of a U.S. citizen or lawful permanent resident one would have to be:

• At least eighteen years of age;

• In an intimate relationship with the sponsoring adult U.S. citizen or legal permanent resident, in which both parties intend a lifelong commitment;

• Financially interdependent with that person;

• Not married or in a permanent partnership with anyone other than that person; and

• Unable to engage with that person in a marriage that is recognized under the

INA.


One of the primary objectives of the act is family unification.  Many adult gay and lesbian individuals fall in love with a foreign national of the same sex and seek to build a life and family with that individual.  U.S. immigration law does not recognize same-sex relationships, however, and this practice often forces the couple to separate or move abroad in order to stay together. The UAFA seeks to fulfill the promise of family unification in the U.S. immigration system by extending immigration eligibility to the foreign-born partners of U.S. citizens and lawful permanent resident partners.

ISSUES AND CONCERNS

In a newly released report, it was found that nearly 40,000 couples would benefit from passage of the UAFA.  Additionally, the report found that 47% of these couples are raising children under the age of 18.
  Advocates for passage of the UAFA claim support for passage because they believe that a legislative alternative directed at obtaining immigration benefits is the best way to achieve immigration benefits for the foreign national same-sex partners of U.S. Citizens and Legal Permanent Residents.  Since only the federal government can make and change U.S. immigration laws, nothing short of federal recognition of same-sex marriages or partnerships would suffice to confer immigration benefits.
Advocates remind the public that a permanent partnership is not marriage. A successful application would confer no benefits other than immigration status.  The UAFA would not open the gates to waves of newcomers. People claiming permanent partnership would have to prove that fact, and undergo the same rigorous investigations that authorities already impose on binational married couples—meaning the bill would not open new possibilities for “marriage fraud.”  According to supporters the UAFA would discourage unlawful presence, and let people live open, honest lives.  For otherwise law-abiding Lesbian, Gay, Bisexual, and Transgender (LGBT) people running out of legal options, their relationships would no longer lead to choices no one should have to make.

Anti-LGBT political and religious leaders often claim that equal rights for gay people threaten the civil rights of all others.  They believe legislation such as the one proposed here would further weaken the family, encourage children to experiment with homosexuality which would put more kids at risk for HIV, hepatitis A, B and C, “gay bowel syndrome,” human papillomavirus (HPV), syphilis, gonorrhea and other sexually transmitted diseases.
   To this group of people, this type of legislation would pit the law and our government against the beliefs of tens of millions of people who believe homosexuality is wrong.
Conclusion

Currently 19 nations around the world allow their citizens to sponsor their same-sex partners for immigration benefits.  The United States does not.  Because the 2000 U.S. Census does not include the couples who avoid being counted out of fear, or those who have chosen to exile or are simply living apart, the 40,000 or so couples which were counted are only a part of a whole population whose families are at the mercy of the U.S. immigration system.  Pubic policies, which aim to promote family stability without providing for same-sex couples, place them at a disadvantage and contribute to familial insecurity.  In a country where nearly one quarter of all same-gender couples are raising children, the UAFA can certainly prevent a lot of families from suffering irreparably if same sex parents are allowed to achieve legal immigrant status.  
� Bi-national couples refers to couples in which one partner is a U.S. citizen or permanent resident and the other partner comes from a different country.


� The Immigration and Nationality Act is the law that governs the admission of all immigrants to the United States. For the part of the law concerning immigrant visas for spouses, please see � HYPERLINK "http://www.uscis.gov/graphics/lawsregs/INA.htm" �INA § 201�, � HYPERLINK "http://www.uscis.gov/graphics/lawsregs/INA.htm" �INA § 203�, and � HYPERLINK "http://www.uscis.gov/graphics/lawsregs/INA.htm" �INA § 204�. The specific eligibility requirements and procedures for applying for immigrant visas and permanent residence are included in the Code of Federal Regulations [CFR] at � HYPERLINK "http://www.uscis.gov/graphics/lawsregs/8cfr.htm" �8 CFR § 204.1�, � HYPERLINK "http://www.uscis.gov/graphics/lawsregs/8cfr.htm" �8 CFR § 204.2�, and � HYPERLINK "http://www.uscis.gov/graphics/lawsregs/8cfr.htm" �8 CFR § 245�.


� “Immediate relatives” of U.S. citizens are exempt from quotas and generally processed quickly through the immigration system; these include spouses and minor children of U.S. citizens, and parents of U.S. citizens who are over twenty-one. There are also “family preference” immigration categories. These include adult children and siblings of U.S. citizens, and spouses, minor children, and adult unmarried children of lawful permanent residents. In these cases there are severe backlogs, and waiting lines of years.





� U.S. select Committee on Immigration and Refugee Policy, “U.S. Immigration Policy and the National Interest”[1981]112.


� Defense of Marriage Act (DOMA). Pub. L. 104-199, 100 Stat. 2419 (Sept. 21, 1996).  In 1996, Congress adopted the federal Defense of Marriage Act (DOMA).  DOMA has two sections, one defining “marriage” for purposes of federal law, and the other affirming federalism principles under the authority granted by Article IV, Section 1 of the Constitution, the Full Faith and Credit Clause. The first section states that for purposes of federal law, marriage means a legal union between a man and a woman.
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