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INT. NO. 165:
By Council Members Dickens, James, Martinez, Seabrook, and Stewart (by request of the Mayor).

TITLE:
To amend the administrative code of the City of New York, in relation to the annual disclosure of financial interests by certain officers and employees of or affiliated with the City of New York.

ADMINISTRATIVE CODE:
Amends section 12‑110 by amending paragraphs (2) and (9) of subdivision (a); paragraph (3) of subdivision (b); paragraph (1), subparagraph (a) of paragraph (3), subparagraphs (b) and (d) of paragraph (8), subparagraphs (a) and (b) of paragraph (9), paragraph (13), paragraph (14) and paragraph (15) of subdivision (d); the introductory sentence to subdivision (e); and subparagraphs (c) and (d) of paragraph (1), and paragraph (2) of subdivision (e) of such section.
Introduction

Today, the Committee on Standards and Ethics is expected to vote on Int. No. 165 which would amend the City’s financial disclosure law.  The purpose of the financial disclosure law is to provide accountability on the part of public servants, and to help insure that there are no prohibited conflicts of interest between a City employee’s official functions and his or her private interests.  Int. No. 165 of 2006, introduced by request of the Mayor, would amend the financial disclosure law to conform it to changes to State Law, make technical amendments, and codify certain longstanding practices of the Conflicts of Interest Board, which enforces the law. 
Background

Current Financial Disclosure Law

The financial disclosure (“FD”) law is administered and enforced by the New York City Conflicts of Interest Board, as mandated by the New York City Charter.
  Elected officials, including the Mayor, Members of the City Council, the Borough Presidents, the Comptroller, and the Public Advocate, are required to file financial disclosure reports.  Local political party officials as defined in the Administrative Code, and all candidates for the above offices must file as well. 

Any New York City employee who is an agency head, a deputy agency head, an assistant agency head, a paid member of any board or commission, a member of the Management Pay Plan in title M4 or higher, or who holds a policymaking position, or who has involvement in contracts, leases, franchises, revocable consents, concessions, or applications for zoning changes, variances, or special permits, is also required to file a financial disclosure report.

If a person who is required to file a financial disclosure report leaves City service, he or she must also file a report for that part of the last year in which he or she was a public servant.   This report is due within 60 days after the employee/official leaves City service or by May 1st, whichever comes first.

Candidates for elective office must file their financial disclosure reports on or before the last date for filing designating petitions pursuant to the Election Law.

Any intentional violation of the financial disclosure law, including a failure to file, failure to include assets or liabilities, or a misstatement of assets and liabilities, is a misdemeanor punishable by imprisonment for not more than one year or by a fine of up to $1,000 or both.
  An intentional violation is also grounds for disciplinary penalties including removal from office.  In addition, any intentional violation of the law can subject the person required to file a report to assessment by the Conflicts of Interest Board of a civil penalty of up to $10,000.

If a report is not filed within one week after the due date, and the filer has not been granted an extension, the late filer is subject to a fine of not less than $250, nor more than $10,000.

History of the Financial Disclosure Law

New York City initiated financial disclosure (“FD”) in 1975, essentially for elected officials, board members, agency heads, deputy agency heads, assistant agency heads, and employees earning $25,000 or more.
  The disclosure required at that time was considerably less extensive than that required under the current law.  Completed FD reports were filed with the City Clerk’s office.

In 1987 the state enacted the 1987 Ethics in Government Act
, which among other things, mandated financial disclosure in counties, cities, towns, and villages with a population of 50,000 or more.  Municipalities that failed to adopt their own FD law were subject to a state FD law, which essentially paralleled the FD law for state officials.
  Among those municipalities, only New York City was mandated to have a financial disclosure law that is “at least as stringent in scope and substance as the provisions of” the state financial disclosure law.
 

In April 1990, after the establishment of the Conflicts of Interest Board (“COIB”), the City amended its FD law to require that FD reports be filed with the COIB instead of with the City Clerk’s office.
  In December 1990, the City amended its FD law to comply with the New York State mandate, in particular, to increase substantially the extent of disclosure.
  Although the amended FD form closely paralleled the state form, the City went beyond the state law with respect to who must file FD reports, resulting in a number of persons filing reports who face little prospect of significant conflicts of interest.  Accordingly, the COIB proposed amendments to the City’s FD law that would, among other things, bring the required classes of filers more in line with the New York State mandate.  Those amendments were drafted by the Law Department with COIB assistance, and were passed in 2003.

In 2003, the state amended Private Housing Finance Law to place the Housing Development Corporation (“HDC”) under the jurisdiction of COIB
, and, in 2006, passed the public Authorities Accountability act of 2005
, which broadens the group of people who are required to file FD to include the officers and employees of non-profit entities and local public authorities that are affiliated with the City.  In order to incorporate these changes to state law, to make several technical amendments, and to codify several COIB practices, the Law Department drafted additional amendments that were introduced on March 1, 2006 at the request of the Mayor as Int. No. 165.

Proposed Amendments


The following amendments to § 12-110 of the New York City Administrative Code are proposed in Int. No. 165:

· Add the HDC to the list of agencies considered to be City employees, and deem members of the HDC board to be compensated for the purposes of FD law
 as required by state law.

· Add tax assessors to the list of required filers, add a “catch-all” for all present and future state additions to the list of required filers, and broaden the section to include the employees of non-profit entities and local public authorities affiliated with the City, as required by state law.

· Add the Mayor’s office and any other agency that does not employ M-levels for managers to the list of agencies, the employees of which must file if their responsibilities involve the independent exercise of managerial or policymaking functions.

· Treat direct payments for official expenses as reimbursements rather than gifts.

· Set forth the procedure for notifying a filer of the COIB’s determination of a filer’s privacy request and his or her right of appeal.

· Authorize the COIB to withhold information in a report from public inspection where the COIB finds that the release of information would constitute a risk to the safety or security of any person, even when the filer does not request that the information be withheld.

· Provide that, when a filer amends his or her report, the original report will remain available for public inspection.

· Make explicit that the COIB may release a filer’s report to a law enforcement agency, for law enforcement purposes, without notifying the filer.

· Make certain technical amendments:

· Add “child” to the definition of “relative,”

· Add children of a spouse to the definition of “unemancipated child,”

· Change “profession or employment” to “employer or business,” and

· Delete duplicative definitions of “relative.”

Discussion
The Housing Development Corporation

The HDC is a public benefit corporation, created by New York State law, which has two of its board members appointed by the Governor of New York.
  Under Public Authorities Law, the HDC is, therefore, a “state authority.”
  Normally, as a state authority, HDC members, officers and employees would be required to file state annual financial disclosure statements.
  Private Housing Finance Law § 653, however, exempts the HDC from all state filing requirements,
 and places the HDC under the jurisdiction of COIB.   Private Housing Finance Law § 653, furthermore, provides that members of the HDC board shall be considered compensated for the purposes of Adm. Code § 12-110, which means board members must file.

Int. No. 165 § 2 codifies this state law by adding the HDC in the list of agencies and organizations that will be considered “city employees” for the purposes of New York City FD law, and by providing that HDC board members shall be deemed to be compensated.

Non-Profit Entities and Local Public Authorities

The Public Authorities Accountability Act of 2005 (“PAAA”) was signed into law on January 13, 2006.  The PAAA, amended the Public Authorities Law by adding a new § 2, defining “local authority” to include public benefit corporations, not-for-profit corporations, local industrial development agencies, and the affiliates of such authorities.    The PAAA also added a new paragraph 3 to § 2825 of the Public Authorities Law, requiring board members, officers, and employees of local public authorities to file annual financial disclosure statements pursuant to Article 18 of the General Municipal Law.

Article 18, § 810 of the General Municipal Law defines “local officer or employee,” as it is used in §§ 811—812, to include the “heads… of any agency, department, division, council, board, commission, or bureau of a political subdivision and their deputies and assistants, and the officers and employees of such agencies, departments, divisions, boards, bureaus, commissions or councils who hold policy-making positions.”  It furthermore states that members, officers and employees of industrial development agencies and authorities shall be considered employees of the municipality for whose benefit the agency or authority was established.  General Municipal Law § 812 states that cities shall require each local officer and employee to file an annual statement of financial disclosure.

The PAAA is much more expansive than current FD law, requiring persons not currently within the City’s definition of “city officers and employees” to file an FD report.  Int. No. 165 § 3 codifies the requirements of the PAAA by requiring all “persons” who meet the requirements of Adm. Code § 12-110 to file a FD report, instead of just “city officers and employees.”

Tax Assessors


The state enacted in 2003, and revised in 2004, a law requiring assessors who are not otherwise required to file a FD report to file one, unless they earn less than $20,000 per year.
  The state law also provides the form of the tax assessor’ FD report, a form that is shorter than the City’s form.
  In order to make explicit COIB’s power to fine non-filing or late-filing assessors, however, Adm. Code § 12-110 needs to be amended to require assessors to file.


Int. No. 165 § 3 requires assessors, who are required by Real Property Tax Law § 336 to file, to file the shortened form prescribed by Real Property Tax Law § 336.

Catch-All


So that Adm. Code § 12-110 will not need to be amended every time state law adds another class to those who are required to file a FD report, Int. No. 165 § 3 adds a “catch-all” provision, requiring “any other person required by New York law” to file.  This provision will catch those required to file by the PAAA.

The Mayor’s Office and Other Agencies


Current FD law requires all city employees who are members of the Management Pay Plan with an “M-level” of M4 or higher to file.  Unfortunately, the Mayor’s office and several other agencies do not assign M-levels, and therefore the COIB may not have a way to require those high-level managers to file.  The current practice in the Mayor’s office is that high-level managers file FD reports voluntarily.


Int. No. 165 § 3 would codify this practice by requiring all employees of the Mayor’s office, or any other agency that does not employ “M-levels,” whose responsibilities involve the independent exercise of managerial or policymaking functions, to file a FD report.

Reimbursements


Int. No. 165 § 6 would clarify that direct payments for official expenses will be considered reimbursements rather than gifts.
Filer Notification


Int. No. 165 §§ 13, 16 restore the requirement that a filer must be notified when his or her FD report is requested by the media, or other member of the public, for public inspection.  This requirement was inadvertently omitted from Local Law 43 of 2003.

Privacy Requests


Int. No. 165 § 14 sets out the procedure by which a filer will be notified of the COIB’s determination of the filer’s request to withhold information from the publicly available portion of a filer’s FD report, and of their right to appeal that determination.

Withholding of Information


Due to security concerns that have developed in recent years, Int. No. 165 § 15 would allow the COIB to redact any information from the publicly available portion of a filer’s FD report, that, in the judgment of the COIB, would compromise the safety or security of any person.

Amended Filings


It is the current practice of the COIB to make available both a filer’s original and amended FD reports for public inspection.  Int. No. 165 § 15 would codify this practice.

Release of Information to Law Enforcement Agencies


Int. No. 165 § 16 makes it explicit that the COIB may release a filer’s entire FD report to any law enforcement agency, provided that the report is requested for a law enforcement purpose, and that the COIB shall not be required to notify the filer of that request to examine his or her FD report.  It has been COIB practice to disclose FD reports to law enforcement agencies for law enforcement purposes without notifying the filer to avoid potential obstruction of justice.  The COIB requires that the law enforcement agency state on official agency letterhead that the information is being requested for a law enforcement purpose before the information will be released.
Technical Amendments


Int. No. 165 makes several technical amendments to make the intentions of Adm. Code § 12-110 clearer.  Int. No. 165 § 2 adds “child” to the definition of “relative,” and § 4 adds the children of a spouse to the definition of “unemancipated child,” both of which were inadvertently omitted from Local Law 43 of 2003.


Int. No. 165 § 5 clarifies Adm. Code § 12-110(d)(3)(a) concerning outside employers or businesses.

Int. No. 165 §§ 7-12 deletes the duplicative definition of “relative” found in several paragraphs and subparagraphs of Adm. Code § 12-110(d).

Effective Date


Int. No. 165 § 17 states that the law will take effect immediately, and would apply to FD reports required to be filed for the calendar year 2005.

� Administrative Code of the City of New York § 12-110.


� Charter § 2603 (d).


� Adm. Code § 12-110(e)(2)(g)(2).


� Adm. Code § 12-110(e)(2)(g)(2).


� Local Law No. 1 of 1975.


� 1987 N.Y. Laws ch. 813.


� See Gen. Mun. Law §§ 811(2), 812(5); Pub. Off. Law § 73-a(3).


� Gen. Mun. Law § 811(1)(a).


� Local Law No. 9 of 1990.


� Local Law No. 84 of 1990.


� Local Law No. 43 of 2003.


� Chapter 494 of the Laws of 2003; codified at Private Housing Finance Law § 653.


� Chapter 766 of the Laws of 2005.


� The City’s FD law exempts unpaid members of boards and commissions from disclosure.  NYC Ad. Code § 12-110(a)(3)(a)(1).  The state law allows no such exemption.  See Gen. Mun. Law §§ 810(3), 812(1)(a)(i).  The COIB has not sought an amendment of the City’s FD law to bring it into compliance in this regard because of the virtually certain negative impact that such a change would have upon the City’s ability to recruit unpaid members of boards and commissions.


� Private Housing Finance Law § 650 et. seq.


� Public Authorities Law § 2(1); "[S]tate  authority" shall mean a public authority or public benefit corporation created by or existing under this chapter or any other law of the state of New York, with one or more of its members appointed by the governor or who serve as members by virtue of holding a civil office of the state, other than an interstate or international authority or public benefit corporation, including subsidiaries of such public authority or public benefit corporation.


� Public Authorities Law § 2825(3).


� General Municipal Law Article 18, Public Officers Law §§ 73, 73-A.


� Adm. Code § 12-110(b)(3)(a)(1).


� Chapter 85 of the Laws of 2004, codified at Real Property Tax Law § 336.


� General Municipal Law § 811(1)(a).





7
11

