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OF
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FOR THE YEAR 1987

No. 42

Introduced by Council Member Leffier; also Council Members Castaneira Colon, Crispino,
Eisland, Harrison, Horwitz, Lisa, Maloney, Michels, Povman, Molinari and Messinger.

A LOCAL LAW

To amend the New York City charter and the administrative code of the city of
New York, in relation to emergency response to releases of hazardous substances
and the recovery of the costs thereof, including the placement of liens on real
property.

Be it enacted by the Council as follows:

Section 1. Declaration of legislative intent and findings. The council finds that the release or
threatened release of hazardous substances into the envirenment presents a substantial danger to
the public health, welfare and the environment. The enactment by the state legislature of a plan
for the management of hazardous wastes has not reduced the need for or authority of the city to
respond to emergencies caused by hazardous substance releases. The council declares that the ra-
sponse measures taken by the city must be effective and thorough so as 1o prevent injury to
human, plant and animal life and damage to property and the environment,

Therefore, the council hereby determines that the department of environmental protection
should specifically be autherized to respond to emergencies caused by releases or threatened re-
leases of hazardous substances into the environment. The council provides herein that responsible-
persons shall be jointly and severally liable for all lawful response and remediation costs incurred
by any city agency authorized by law to respond to such emergencies, including but not limited to
the departments of environmental protection, health and sanitation and the police and fire depart-
ments. It shall be the policy of the city to seek the recovery of such costs in the first instance from
the persons whose actions contributed most to the release or threatened release of hazardous sub-
stances into the environment. The council intends that this local law shall not in any way alter or
limit the functions, powers and duties of the department of health, including but rot limited to its
authority regarding nuisance abatement and declarations of imminent peril.

§2. The opening paragraph of section fourteen hundred three of the New York city charter, as
added by local law number twenty-four for the year nineteen hundred seventy-seven, is amended
to read as follows: .

Except as otherwise provided by law, the commissioner shall have charge and control of and
be responsible for all those functions and operations of the city relating to the provision of a pure,
whoiesome and adequate supply of water, the disposal of sewage and the prevention of air, water
and noise pollution, and shall be authorized to respond to emergencics caused by releases or
threatened releases of hazardous substances. The powers and duties of the commissioner shall in-
clude, without limitation, the following:

§3. Section fourteen hundred three of such charter is amended by adding a new subdivision h
to read as follows:
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h. Emergency response. The commissioner shall have the power to respond 1o emergencies
caused by releases or threatened releases of hazardous substances into the environment. The com-
missioner may (1) implement any response measures deemed to be necessary to protect the public
health or welfare or the environment from a release or threat of release, (2) order responsible per-
sons {o undertake response measures, and {3) recover the costs of response measures incurred by
the department from responsible persons.

. §4. Subparagraphs f and g of paragraph one of subdivision ¢ of section fourteen hundred four
of such charter, as added by chapter nine hundred forty-four of the laws of nineteen hundred
gighty-four, are amended to read as follows:

(f) the prevention of fire and danger to life and property therefrom which are within the juris-
diction of the fire department and which the fire commissioner shall designate by rule or regula-
tion;

() the construction, alteration, maintenance, use, occupancy, safety, sanitary condition,
mechanical equipment and inspection of buildings or structures in the city which are within the
jurisdiction of the department of buildings and which the commissioner of buildings shall desig-
nate by rule or regulation; and

§5. Paragraph one of subdivision ¢ of section fourteen hundred four of such charter is
amended by adding a new subparagraph h to read as follows:

{h) the response to emergencies caused by releases or threatened refeases of hazardous sub-
stances.

§6. Title twenty-four of the administrative code of the city of New York is amended by add-
ing a new chapter six to read as follows:

CHAPTER 6
HAZARDQUS SUBSTANCE EMERGENCIES
SUBCHAPTER 1
SHORT TITLE, POLICY AND DEFINITIONS

§24-601 Short title. This chapter shall be known and may be cited as the “New York city
hazardous substances emergency response law™,

§24-602 Declaration of policy. It is hereby declared to be the public policy of the city to re-
spond to emergencies caused by releases or threatened releases of hazardous substances into the
environment so as 10 preserve, protect and improve the public health, safety and welfare, and to
prevent injury to human, plant and animal life and property. It is the policy of the city that every
person is entitled to an environment free of hazardous substances that are detrimental to life,
health, and enjoyment of property, It is hereby declared that the release or threat of release of
hazardous substances into the environment is a menace to the health, safety and welfare of the
people of the city and may cause extensive damage to the environment and to property. This
chapter shall be liberally construed so as to effectuate the purposes described in this section. Noth-
ing herein shall be construed to abridge the powers of the board of health or the department of
health to engage in any of their authorized activities.

§24-603 Definitions. When used in this chapter:

a. “disposal” means the placing of any hazardous substance into or on any land or water so
that such hazardous substance or any constituent thereof may be released into the environment.

b. “hazardous substance” means each listed hazardous substance or any other chemical sub-
stance which when released into the environment may present a substantial danger to the public
health or welfare or the environment.
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c. “listed hazardous substance” means any substance listed in accordance with section 24-
609. X
d. “*person” means any individual, trust, firm, corporation, joint stock company, association,
partnership, consortium, joint venture, commercial entity or governmental entity.

e. “release” means any spilling, leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching, dumping or disposing into the environment.

f. “response measures™ include actions taken by a city agency or ordered to be taken by a city
agency: (1) to prevent, minimize or mitigate the release of hazardous substances so that they do
not migrate to, or in any other manner, cause or threaten to cause substantial danger to the public
health or welfare or the environment, (2) to clean up or remove released hazardous substances
from the environment, and (3) which are necessary and appropriate to protect the public health or
welfare or the environment from an immediate and substantial danger caused by a release or a
substantial threat of a release of a hazardous substance into the environment, including but not
limited to security measures to protect the public.

g. “‘responsible person” means

(1) any owner, operator, lesses, occupant or tenant, other than a residential lessee, occupant
or tenant, of property at the time there is a release, or a substantial threat of a release, of a hazard-
ous substance from such property into the environment or at the time of any response measures
implemented in connection with any emergency involving such release or threat of release, pro-
vided that if such property is comprised of an owner-occupied residential building consisting of
six or fewer dwelling units used exclusively for residential purposes, an owner of such property
shall be deemed to be a “responsible person™ for purposes of this paragraph, only if the willful,
knowing, reckless or negligent acts or omissions of such owner caused or substantially contributed
1o such release or threat of release, and further provided that a federal or state chartered and regu-
lated financial institution which has received title to the property through abandonment, foreclo-
sure, a deed in leu of foreclosure, or through a judicial or bankruptey order shall not be deemed to
be a “responsible person™ for purposes of this paragraph, unless (i) willful, knowing, reckless or
negligent acts or omissions of such person caused or substantially contributed to such release or
threat of release, or (ii) the title was received in order to secure the underlying credit extension
which had been entered into for the purpose of assisting the responsible person in avoidance of the
provisions of this chapter, or

{2) any person whose acts or omissions caused or substantially contributed to a release, or a
substantial threat of a releass, of a hazardous substance into the environment, provided that
where there is a release, or a substantial threat of a release, of a hazardous substance into the envi-
ronment from property used for residential purposes, a person using such property as a residence
and any invitee or licensee of such person who enters such property, other than an invitee or licen-
see engaged in a business involving the use or transport of any hazardous substance, shall be
deemed to be a “‘responsible person™ for purposes of this paragraph, only if the willful, knowing,
reckless or negligent acts or omissions of such person or invitee caused or substantially contrib-
uted to such release or threat of release, or

(3) any owner, operator, lessee, occupant or tenant of the property at the time of disposal of
any hazardous substance thereon, who had caused, authorized or permitted such hazardous sub-
stance 1o be so disposed, where there is a release, or a substantial threat of a release, of such haz-
ardous substance into the environment, or
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(4) any person who, pursuant to contractual arrangement, accepts or has accepted any hazard-
ous substance for transport, transports such hazardous substance and there is a release, or a sub-
§{antial threat of a release, of such hazardous substance.into the environment, or

(5) any person who by contract, agresment, or otherwise arranged for disposal or treatment or
arranged with a transporter for transpon for disposal or treatment of a hazardous substance
owned or possessed by such person, and there is a release, or a substantial threat of a release, of
sych hazardous substance into the environment; provided, however, that no person, who is an
entity independent from an otherwise responsible person, authorized by the commissioner of en-
vironmental protection to.implement response measures at the site of a release, or a threat of a
release, of a hazardous substance into the environment, shall be deemed to be a “‘responsible per-
son™ éolcly on the basis of any authorized response measures attempted or implemented by such
person at such site, unless such person’s willful, knowing, reckless or negligent acts or omissions
caused or substantially contributed to a release, or a substantial threat of a release, of a hazardous
substance into the environment.

h. *treatment” means any method, technique, or process, including neutralization, designed
1o change the physical, chemical, or biological character or composition of any hazardous sub-
stance so as to neutralize such substance or so as to render such substance nonhazardous, safer for
transport, amenable for recovery, amenable for storage, or reduced in volume. Such term includes
any activity or processing designed to change the physical form or chemical composition of 2 haz-
ardous substance so as to render it nonhazardous.

SUBCHAPTER 2
COST RECQVERY

§24-604 Recovery of emergency response costs. a. Each responsible person shall be jointly
and severally liable without regard to fault, except as otherwise provided in this chapter, for the
total cost incurred by the city for response measures implemented in connection with any emer-
gency involving a release or substantial threat of a release of a hazardous substance into the envi-
ronment.

b..In any action brought by the city to recover its cost for response measures implemented in
connection with any emergency involving a release or substantial threat of a release of a hazardous
substance into the environment, it shall be an affirmative defense that the release or threat of re-
lease of a hazardous substance into the environment was caused solely by,

(1) an act of God;

(2) an act of War;

(3) an act or omission of a third party, other than an employee or agent of the defendant or a
party whose.act or omission occurs in connection with a direct or indirect contractual relationship
with the defendant, if the defendant establishes by a preponderance of the evidence that (A) he
exercised due care with respect to the hazardous substance concerned, taking into consideration
the characteristics of such hazardous substance, in light of all refevant facts and circumstances,
and (B) he took precautions against foreseeable acts or omissions of any such third party and the
consequences that could foreseeably result from such acts or omissions; or

(4) any combination of paragraphs one, two or three.

¢. Nothing in this chapter shall be construed to impair any remedy that a responsible person,
or a guarantor of a responsible person, has or would have, by reason of indemnification, contribu-
tion, subrogation or any other lawful basis against any person, including any action to recover
costs incurred for response measures.



d. Recovery by the city for response measures resulting from a release expressly authorized or
permitted by applicable federal, state or local law shall be pursuant to existing law in lieu of this
section. Nothing in this subdivision shall be construed to affect or modify in any way the obliga-
tions or liability of any person under any other applicable federal, state or local law, including
common law, for damages, injury, or loss resulting from, or for response measures implemented
in connection with, any emergency involving a release or a substantial threat of a release of a haz-
ardous substance into the environment.

§24-605 Lien for emergency response costs. a. All costs incurred by the city, including but not
limited to the costs of the departments of environmental protection, health and sanitation, and
the police and fire departments, for response measures implemented pursuant to this chapter or
any other applicable provision of law shall be a debt recoverable from each responsible person
and a lien upon the real property of or at which an owner, operator, lessee, occupant or tenant is a
responsible person and at which such response measures were implemented,

b, The mayor shall designate the agency or agencies which shall receive for filing the certifi-
cate of expenses prepared in accordance with section 24-606 and shall keep a recerd of all such
costs incurred. Such records shall be accessible to the public during business hours. Within thirty
days after the issuance of a purchase or work order for any response measure such order shall be
entered on the records of the designated agency or agencies. All such records shall constitute no-
tice to all parties.

c. Any lien imposed by this section shall arise at the later of the following;

{1) the time that the amount of any costs incurred by the city for response measures shall have
been definitely computed as a statement of account and an agency designated pursuant to subdivi-
sion b of this section has caused to be filed in the office of the city collector: (i) an entry of the
account stated in the book in which such charges against the property are to be entered, and (i)
copies of any notices of potential liability for such costs and statements reciting the dates such
notices were mailed, received pursuant to section 24-606; and

(2) the third day after a responsible person, who 1s an owner of real property at which the’
response measures were implemented and whose liability for any costs incurred by the city for
such response measures authorizes the imposition of a lien in accordance with subdivision a of
this section, is sent by both certified or registered mail and first class mail notice of such person’s
potential liability for such costs. Such notice may be provided prior to the mailing of the notice
pursuant to subdivision d of this section, but any notice provided pursuant to subparagraph (ii) of
paragraph two of subdivision a of section 24-610 shall not be deemed to be notice of such person’s
potential liability, unless such person’s potential liability is specifically referred to in such notice.

d. A notice stating the amount due and the nature of the costs shall be sent by both certified or
registered mail and first class mail by the city collector within five days after such entry pursuant
to paragraph one of subdivision c of this section to the last known address of the person whose
name appears on the records in the office of the city collector as being the owner or agent or as the
person designated by the owner to receive tax bills or, where no name appears, to the property,
addressed to either the owner or the agent. Such notice shall have stamped or printed thereon a
reference to this section. Such notice shall constitute notice of the potential liability of such owner
for such costs for purposes of paragraph two of subdivision ¢ of this section, where no prior notice
of potential liability for such costs has been sent.

e. The city collector shall maintain copies of any notices of potential liability for the costs of
Tesponse measures, together with statements indicating the dates such notices were mailed, filed
by any agency designated pursuant to subdivision b of this section, and copies of any notices sent




pursuant to subdivision d of this section, together with stalements reciting the dates such notices
were mailed.

f. If such costs are not pald within thirty days from the date that notice is sent pursuant to
subdivision d of this section, it shall be the duty of the city collector to receive interest thereon at
the rate of interest set for late payment of real property taxes pursuant to section 11 224 to be
calculated to the date of payment from the date of entry.

g. Such costs and the interest thereon shall continue to be, until paid, a lien on the property.
Such lien may be satisfied in accordance with the provisions of section thirteen hundred fifty-four
of the real property actions and proceedings law,

- h, Any lien imposed by this section shall be subject to the rights of any mortgagee or lienor
whose interest is perfected before notice of the lien has been filed in the office of the city collector,
as provided in subdivision ¢ of this section. Any such mortgagee or lienor shall be afforded the
same protections against such lien as afforded under law against a judgment lien which arises out
of an unsecured obligation and which arises as of the time of the filing of the notice of the lien
imposed by this section. -

-1, (1) In any proceedings to enforce or discharge the lien, the validity of the lien shall not be
subject to challenge based on (i) the lawfulness of the response measure implemented; or (ii) the
propriety and accuracy of the items of expenses for which a lien is claimed, except as provided in
this subdivision.

(2) No such challenge may be-made except by the owner of the property.

(3) An issue specified in paragraph one which was decided or could have been contested in a
prior court proceeding or action shall not be open to re-examination.

(4) With respect to any issue specified in paragraph one of this subdivision the certificate filed
pursuant to section 24-606 shall be presumptive evidence of the facts stated therein,

J. In addition to establishing & lien, the city may recover such costs and interest thereon by
bringing an action against the responsible person. The institution of such action shall not suspend
or bar the right to pursue any other lawful remedy for the recovery of such costs.

§24-606 Certificate of expenses. Upon the completion of any response measure giving rise to
a lien, the city agency implementing such response measure shall file with the agency or agencies
designated by the mayor pursuant to section 24-605 a certificate setting forth the work done and
the expenses incurred and certifying that such expenses were necessary and proper in the exercise
of its lawful powers and, where applicable, apportioning such expenses among lots or buildings
belonging to different persons. The city.agency implementing such response measure shall also file
a copy of any notices of potential liability for such expenses it has mailed for purposes of para-
graph two of subdivision c of section 24-605 and a statement reciting the date of any such mailing,

SUBCHAPTER 3
HAZARDQUS SUBSTANCE RELEASE; EMERGENCY RESPONSE

§24-607 Definitions. When used in this subchapter:

a. “commissioner” means the commissioner of environmental protection.

b. “department” means the department of environmental protection.

§24-608 Emergency response. a. When the commissioner has reason to believe that there has
been a release or there exists a substantial threat of a release into the environment of a hazardous
substance which may present an immediate and substantial danger to the public health or welfare
or the environment, the commissioner may, in his or her discretion, order any or all responsible
persons to implement any response measures, or to cooperate with and assist the commissioner in
implementing any response measures, deemed by the commissioner to be necessary to protect the
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public health or welfare or the environment, or, if the commissioner, in the exercise of his or her
discretion, concludes that seeking the implementation of any such response measures by a respon-
sible person may be detrimental to public health or welfare or the environment due to the likeli~
hood of delay or the ineffectiveness of such response measures, or for any other appropriate rea-
son, the commissioner may implement such response measures. The commissioner shall, where
appropriate, consult with the commissioner of health, the police commissioner and the fire com-
missioner concerning the need for and implementation of such response measures and orders. The
commissioner may also order the production of documents relevant for determining the nature
and extent of the release or threat of release.

b. Nothing in this subchapter shall be construed to preclude the implementation of response
measures by any other city agency, either prior or subsequent to any response measure imple-
mented pursuant to subdivision a of this section,

§24-609 Hazardous substances list; release notification and response regulatmns a. The com-
misioner shall by regulation establish within one year from enactment of this section, z list of haz-
ardous substances. The commissioner shall consider whether any of the following substances shall
be included on such list: (1) the extremely hazardous substances set forth in a list published pursu-
ant to the emergency planning and community right-to-know act of 1986, (2) the hazardous
wastes identified under or listed pursuant to the resource conservation and recovery act of 1976,
as amended, (3) the hazardous substances referred to in or designated pursuant to the comprehen-
sive environmental response, compensation, and liability act of 1980, as amended, (4) the ele-
ments, compounds and mixtures determined to be hazardous chemicals in accordance with stan-
dards for toxic and hazardous substances promulpated pursuant to the occupational safety and
health act of 1970, as amended, and () the hazardous materials designated pursuant to the haz-
ardous materials transportation act, as amended,

b. The commissioner may promulgate regulations requiring any responsible person who
knows or has reason to know of any release of a listed hazardous substance to immediately notify
the commissioner. Such regulations shall establish the minimum quantity of any listed hazardous'
substance the release of which shall be reported to the commissioner and shall set forth the form
and manner of any notification required, A knowing failure to comply with such notification re-
quirement shall be punishable by a fine of not more than ten thousand dollars, to be recovered in a
civil action brought in the name of the commissioner or in a proceeding before the environmental
control board.

§24-610 Orders to responsible persons; ¢ivil penalties.

a. (1) An order of the commissioner issued pursuant to subdivision a of‘ section 24-608 shall
specify the work to be performed and shall fix a reasonable time for compliance from the date of
service of such order. Such order shall contain a statement that upon failure of the responsible
person to comply with the commissioner’s order within the stated time, the department may per-
form the work specified in the order or apply for a court order directing the responsible person to
comply with the commissioner’s order.

(2) (i) Service of such order shall be made upon the responsible person personally or by certi-
fied or registered mail addressed to the last known address of such person or in any manner pro-
vided for service of process by article three of the civil practice law and rules.

(ii} In instances where the commissioner knows that the responsible person served pursuant
o subparagraph (i) of this paragraph is not the owner of the property at which the response mea-
sures ordered are 1o be implemented, notice that such order has been served, and a copy of such




order, shall be sent by both certified or registered mail and first class mail to the last known ad-
dress of the person whose name appears on the records in the office of the city collector as being
the owner or agent or as the person designated by the owner to receive tax bills or, where no name
appears, to such property, addressed to either the owner or the agent. Such notice shall have
stamped or printed thereon a reference to this section. Any failure to provide written notice as
prescribed by this subparagraph shall not in any way affect the liability of any person for the cost
incurred by the city for any response measures implemented in accordance with this chapter,

(3) A copy of such order shall be filed with the office of the register in the county in which is
situated the property with respect to which such order was issued.

(4) After service of such order upon a responsible person, such person may request a hearing,
except in circumstances of imminent peril in which the commissioner has determined that re-
sponse measures are to be implemented without any delay. The commissioner shall promulgate
rules and regulations setting forth the times within which and the procedures by which requests
for hearings shall be made and hearings shall be held. At such hearing the responsible persons,
shall be entitled to be represented by counsel and to present evidence. The commissioner may
affirm, modify or revoke the order.

b. In addition to any response measures implemented by the commissioner pursuant to sec-
tion 24-608, if the responsible person fails to comply with the commissioner’s order within the
time fixed for compliance pursuant to subdivision a of this section, the department may perform
the work specified in the order, or may apply to any court of competent jurisdiction, upon such
notice and in such manner as the court shall direct, for an order directing the responsible person to
comply with the commissioner’s order.

c. Any responsible person who without sufficient cause, willfully violates, or fails or refuses to
comply with, any order of the commissioner issued pursuant to section 24-608 may be liable: (1)
for a civil penalty of not more than five thousand dollars for each day in which such violation
occurs or such failure or refusal to comply continues; and (2) for an additional civil penalty in an
amount at least equal to, and not more than thres times, the amount of any costs incurred by the
city as a result of such person’s willful violation, or failure or refusal to comply. Such penalties
may be recovered in a civil action brought in the name of the commissioner or in a proceeding
before the environmental control board.

§24-611 Regulations. The commissioner shall have the power to promulgate such rules and
regulations as may be necessary to carry out the purposes of this chapter.

§24-612 Nonexclusivity of remedies. Nothing in this chapter shall be construed to impair or
diminish the power of the commissioner or any other agency to remove, repair, reconstruct, alter
or abate a nuisance or to order any of the foregoing actions or to impose penalties on persons re-
sponsible for such nuisance or its removal, repair, reconstruction, alteration or abatement.

§7. This law shall take effect on the sixtieth day after its enactment into law. Actions neces-
sary to prepare for the implementation of this local law may be taken prior to its effective date,
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CERTIFICATION PURSUANT TO MUNICIPAL HOME RULE LAw § 27
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