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          1  COMMITTEE ON STANDARD AND ETHICS

          2                 CHAIRPERSON SEARS: Good afternoon. My

          3  name is Helen Sears. I'm Chair of the Standards and

          4  Ethics Committee, and for the record, our hearing

          5  has started, our hearing is on Intro 63-A, and you

          6  will please not the time that it is starting.

          7                 I would like to take this time to

          8  welcome all of you to the Committee on Standards and

          9  Ethics hearing, concerning Intro. No. 63-A, which is

         10  a bill designed to strengthen the whistleblower

         11  protections in the City of New York.

         12                 Before we start, I would like to say

         13  I'm joined by my colleagues, and I'll start to the

         14  left, Councilwoman Madeline Provenzano from the

         15  Bronx; Joel Rivera from the Bronx; Melinda Katz from

         16  Queens; Andrew Lanza from Staten Island, and Philip

         17  Reed from Manhattan.

         18                 Thank you for being here. We have two

         19  more Council members coming in, and as they do, I'll

         20  introduce them.

         21                 And we're also joined by Saphora

         22  Liffrak, Counsel to the Committee to my left, and by

         23  Sandy Dillon, who is a special investigator to the

         24  Committee.

         25                 When we last met on this issue in
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          2  late September, we listened to 13 witnesses over the

          3  course of a four and a half hour hearing. The

          4  hearing featured legal luminaries as witnesses,

          5  including but not limited to Susan Shepard, the

          6  City's first female, Department of Investigation

          7  Commissioner, and John Feerick, whose name is a

          8  bylaw for integrity and uprightness.

          9                 We also heard from leading legal

         10  practitioners, who represent whistle-blowers,

         11  including Wayne Outten, a celebrated plaintiffs'

         12  side employment lawyer, and lawyers from DC 37, a

         13  union to whom whistle-blowers often turn.

         14                 We also heard from six

         15  whistle-blowers, so-called front-line troops

         16  themselves. We listened, we learned, and then we met

         17  on several occasions with the Department of

         18  Investigation, the agency mandated to implement what

         19  we enact.

         20                 Why did we do so? Because we are

         21  interested in passing a workable bill, one that

         22  would be approved by the agency, mandated to put it

         23  into practice.

         24                 The result of all of this is that the

         25  bill before you today is the bill that I heartily
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          2  approve. It is a bill that I hope will meet the

          3  approval of the members of this Committee, so that

          4  we may pass it out of Committee today, and have it

          5  become law, a law that will further protect

          6  whistle-blowers, as soon as possible.

          7                 These brave men and women known as

          8  whistle-blowers, need these added protections, and

          9  they need them now, not a year from now or two years

         10  from now.

         11                 Unlike last time, we have a few

         12  witnesses here today. That is because after all that

         13  we have learned, it is clear that a fellow

         14  whistleblower may approach several entities with his

         15  or her own allegation, it ultimately funnels down to

         16  one agency, the New York City Department of

         17  Investigation.

         18                 DOI has made it clear in its early

         19  testimony, in subsequent meetings, that it not only

         20  welcomes but needs to have all whistleblower

         21  complaints end up in one entity.

         22                 Commissioner Rose Gill Hearn, the DOI

         23  Commissioner, is unable to be here today, but her

         24  Chief of Staff, Elizabeth Glazer, and General

         25  Counsel, Marjorie Landa, are going to testify today
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          2  on her behalf.

          3                 This bill is urgently needed. Do you

          4  have any prepared statements?

          5                 MS. GLAZER: Yes, we do.

          6                 CHAIRPERSON SEARS: We have them here.

          7  All right.

          8                 With that, I'm going to ask you to

          9  introduce yourself for the record, and then proceed.

         10                 MS. GLAZER: I'm Elizabeth Glazer, I'm

         11  the Chief of Staff to the Department of

         12  Investigation.

         13                 MS. LANDA: Marjorie Landa, General

         14  Counsel to the Department of Investigation.

         15                 CHAIRPERSON SEARS: Proceed.

         16                 MS. GLAZER: Good afternoon,

         17  Councilwoman Sears, and members of the Committee. My

         18  name is Elizabeth Glazer, I'm Chief of Staff at the

         19  Department of Investigation, and I'm here today with

         20  DOI's General Counsel, Marjorie Landa, to testify in

         21  place of Commissioner Rose Gill Hearn. Unfortunately

         22  Commissioner Gill Hearn is unable to be here because

         23  of a conflict in her schedule.

         24                 I'd like to begin by thanking the

         25  Committee for the incredibly productive joint effort
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          2  spearheaded by Councilwoman Sears that engaged in

          3  with DOI to improve the whistleblower protection

          4  afforded City employees.

          5                 The proposed amendments that the law

          6  encompassed in Intro. 63-A, are the direct result of

          7  these joint efforts, and we believe that when

          8  adopted by the Council, these amendments will make

          9  the existing whistleblower law stronger and more

         10  effective.

         11                 As you know, from Commissioner Gill

         12  Hearn's testimony before this Committee in September

         13  of this year, the protections afforded City workers

         14  under the whistleblower law are critical to enabling

         15  DOI to carry out effectively its mandate to

         16  investigate criminality, corruption, abuse of

         17  authority, conflicts of interest and gross

         18  mismanagement in City government.

         19                 As Commissioner Gill Hearn previously

         20  told this Committee, the majority of complaints

         21  received by DOI come from City workers, since these

         22  employees are in the best position to observe

         23  wrongdoing in City government.

         24                 Therefore, a strong and comprehensive

         25  whistleblower law is key to ensuring the willingness
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          2  and the ability of City workers to come forward.

          3                 In DOI's experience, the existing

          4  whistleblower protections work quite well, as

          5  evidenced by the thousands of employees -- thousands

          6  of complaints received by DOI from City employees

          7  each year.

          8                 Nonetheless, we've concluded that

          9  there are certain ways in which the law needs to be

         10  strengthened. We believe that Intro. 63-A addresses

         11  these needs.

         12                 Specifically, Intro. 63-A

         13  significantly expands the coverage of the

         14  whistleblower law. In its present form the

         15  whistleblower law only protects from retaliation,

         16  employees of City agencies, the head or members of

         17  which are appointed by the Mayor.

         18                 This means that employees of numerous

         19  entities which perform City government functions,

         20  such as the Comptroller's Office, the Public

         21  Advocate's Office and the City Council, are

         22  currently not afforded whistleblower protections.

         23                 Among other things, Intro. 63-A

         24  removes the limitation of coverage to employees of

         25  agencies, the head or members of which are appointed
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          2  by the Mayor, and expands whistleblower protections

          3  to cover these previously unprotected City

          4  employees.

          5                 We believe that this change is

          6  important to the protections of City workers, and to

          7  DOI's fight against corruption.

          8                 Intro. 63-A also further broadens the

          9  scope of the Whistleblower Law by expanding the

         10  types of wrongdoing employees can receive protection

         11  for reporting to, to include abuse of authority and

         12  gross mismanagement.

         13                 Currently, protection under the law

         14  is only afforded to employees who report corruption,

         15  criminal activity, and conflicts of interest.

         16  However, under Mayoral Executive Order 16 and its

         17  amendments, all City workers are required to also

         18  inform DOI of abuses of authority and gross

         19  mismanagement.

         20                 It makes sense then that City workers

         21  should be protected from retaliation for providing

         22  information for the full gamut of categories of

         23  wrongdoing that they're required to report under

         24  Executive Order 16, and Intro. 63-A will now provide

         25  this protection.
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          2                 In addition to broadening the scope

          3  of whistleblower protections, Intro. 63-A also

          4  imposes a public outreach requirement on DOI. This

          5  requirement is entirely in step with the outreach

          6  efforts DOI has engaged in for many years, and has

          7  under Commissioner Gill Hearn placed a special

          8  emphasis on. We agree with the Council the vigorous

          9  outreach to all of those covered by the law is

         10  essential to ensuring its effectiveness.

         11                 All City employees need to know that

         12  they will be protected if they report information

         13  about criminality, corruption, abuse of authority,

         14  conflicts of interest and gross mismanagement in

         15  order to ensure that such reports are actually made.

         16                 Moreover, all City employees need to

         17  know that the information they report must be

         18  brought to the attention of either DOI, the City

         19  Council, the Public Advocate or the Comptroller in

         20  order for the protections of the Whistleblower Law

         21  to be in effect.

         22                 To ensure that all City employees are

         23  aware of the law's protections and its requirements,

         24  Intro. 63-A amends the Whistleblower Law to mandate

         25  this kind of public outreach.
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          2                 Even without this public outreach

          3  amendment having been put into effect, DOI has

          4  reinvigorated under Commissioner Gill Hearn, this

          5  education campaign.

          6                 As Commissioner Gill Hearn previously

          7  reported to this Committee, DOI has expanded its

          8  regular Corruption Prevention Program and has

          9  undertaken a campaign designed to reach all City

         10  employees and inform them of both their obligation

         11  to report corruption, and of the protections

         12  afforded them by the Whistleblower Law.

         13                 Among other things, since July over

         14  230 corruption prevention lectures have been given

         15  by DOI to more than 10,000 employees. In each of

         16  these lectures, the protections afforded by the

         17  Whistleblower Law and its requirements have been

         18  specifically emphasized.

         19                 In addition, a pamphlet has been

         20  distributed to all City employees with their

         21  paychecks that describes their obligation to report

         22  and the protections provided by the Whistleblower

         23  Law when they do so.

         24                 It's our hope that the public

         25  outreach requirements of Intro. 63-A will ensure
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          2  that the level of effort currently engaged in by DOI

          3  will continue into the future.

          4                 I would like to conclude by thanking

          5  this Committee for the way in which it has worked so

          6  productively with DOI in improving the Whistleblower

          7  Law.

          8                 Our collaborative efforts we believe

          9  will result in a stronger law which will provide

         10  broader protections to City workers and improve

         11  DOI's ability to fight broad corruption and

         12  mismanagement in City government.

         13                 Thank you.

         14                 CHAIRPERSON SEARS: Thank you very

         15  much.

         16                 I have, just before I ask a question,

         17  we're joined by David Weprin, member of the Finance

         18  Committee and from Queens.

         19                 Thank you, David.

         20                 One of the questions, why is it so

         21  urgent for whistleblowers to really go before DOI as

         22  its main source for this?

         23                 I know it's been said in the early

         24  hearing that we had, but I think you should restate

         25  it and emphasize why it is necessary.
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          2                 MS. GLAZER: If I get the hang of this

          3  microphone.

          4                 CHAIRPERSON SEARS: We need to have

          5  you heard.

          6                 MS. GLAZER: Sure.

          7                 I think there are a number of

          8  reasons. Primarily by funneling information through

          9  DOI, we ensure that the complaint of the

         10  whistleblower receives the maximum amount of

         11  attention, and has the benefit of all the other

         12  different pieces of information that potentially

         13  might affect the satisfactory outcome of that

         14  complaint.

         15                 So, when you disperse the reporting

         16  requirement throughout law enforcement and other

         17  agencies in the City, you also disperse the amount

         18  of information that you have about a particular

         19  complaint.

         20                 DOI is the repository of all

         21  information about City agencies, receives on a daily

         22  basis all kinds of information. So, when someone

         23  comes with a complaint, we are able to leverage that

         24  information to understand that a complaint that may

         25  seem silly, for lack of a better word, to a District
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          2  Attorney, is not silly at all to us because we've

          3  heard echo, residences of this, through other

          4  pieces, and we're able to knit together all of these

          5  different pieces of evidence, to say, you know,

          6  there's something here, we need to go further.

          7                 I think that in addition, often very

          8  issues that are brought to our attention don't rise

          9  to the level of a criminal prosecution, but they are

         10  incredibly serious issues of conflicts if interest

         11  that undermine the effective running of our

         12  government, and those kinds of, being attuned to

         13  those kinds of conflicts of interest, and the kinds

         14  of remedies that you can have through this Conflicts

         15  of Interest Board, is not something that our able US

         16  Attorneys and District Attorneys are attuned to in

         17  the same way that DOI is because we work every day

         18  hand-in-hand with the Conflicts Board and with the

         19  various disciplinary units within City agencies.

         20                 I think sort of the last reason that

         21  I would point out, is not every agency that I think

         22  was originally contemplated to be encompassed in

         23  Intro 63, has the experience in dealing with

         24  confidential investigations, and we like to think

         25  that there is a certain amount of skill involved in
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          2  handling complaints, ensuring that complainants are

          3  kept, their complaints are kept confidential and

          4  being able to follow that evidence wherever it goes,

          5  and so it makes sense that it be funneled through an

          6  agency that is charged professionally with the

          7  development of this evidence and bringing it to a

          8  satisfactory conclusion.

          9                 CHAIRPERSON SEARS: Tell me, how do

         10  you work with the Conflicts of Interest Board?

         11                 MS. GLAZER: We are the investigative

         12  arm of the Conflicts of Interest Board, so it works

         13  in two different ways, and my learned counsel here

         14  will correct me.

         15                 One, the Conflicts of Interest Board

         16  itself refers complaints that it gets, or that it

         17  has developed to us to further investigate, and then

         18  if it develops into a criminal case, to refer to a

         19  prosecutor's office.

         20                 We, ourselves, develop cases which we

         21  then refer the Conflicts Board for their

         22  determination as to the appropriate penalty or not,

         23  that a certain set of actions merits.

         24                 CHAIRPERSON SEARS: Okay, and one

         25  other question before I turn it over to my
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          2  colleagues.

          3                 The other entities that have intake

          4  that are in this, what recourse do you have if they

          5  don't report it to DOI?

          6                 For instance, it's the City Council,

          7  it's the Comptroller, it's the Public Advocate. If

          8  you're not made aware of this, and yet somehow you

          9  are indirectly, what recourses do you have?

         10                 MS. GLAZER: It's a tree that falls in

         11  the forest. If we never hear about it, we have no

         12  recourse. If we ultimately do hear about it, I do

         13  think that we have to rely upon our relations with

         14  the different entities, the Comptroller's Office the

         15  City Council, the Public Advocate's Office, to offer

         16  them our assistance and to try and persuade them

         17  that it may be a more effective way of dealing with

         18  the complaint to refer to us.

         19                 But ultimately we don't view

         20  ourselves in an antagonistic relationship to any of

         21  these entities, we view our role as a resource to

         22  them to be able to provide the kind of professional

         23  expertise in developing these important complaints.

         24                 CHAIRPERSON SEARS: All right, thank

         25  you.
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          2                 I'm going to now ask if my colleagues

          3  have any specific questions?

          4                 I know we had such an extensive

          5  hearing in September.

          6                 Councilman Reed, I know you had some

          7  questions in the first hearing and you pursued that;

          8  do you have any questions today?

          9                 COUNCIL MEMBER REED:

         10  Uncharacteristically I don't. I think that what has

         11  been worked out and compromised obviously a lot of

         12  time and energy has been going into this. So, I

         13  think I read it the other day, and I'm quite fine

         14  with it. I think it's an achievement on both parts.

         15  Your office is never particularly liked by anybody,

         16  so at this moment we're all embracing each other,

         17  take that as a Christmas present, or a holiday

         18  present anyway.

         19                 Now, I think it's great what we've

         20  accomplished and I'm proud to be a sponsor of it.

         21  Thank you very much for your work on it.

         22                 MS. GLAZER: Thank you, Councilman.

         23                 CHAIRPERSON SEARS: Thank you very

         24  much.

         25                 If there are no further questions,
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          2  we're joined by Councilman Peter Vallone from

          3  Queens, and he is subchairing a Committee hearing

          4  right next door, so I thank you for joining us, and

          5  at another time we'll ask you to repeat it for him.

          6                 Thank you very much.

          7                 MS. GLAZER: Thank you, Councilwoman.

          8  Thank your Committee, for your attention.

          9                 CHAIRPERSON SEARS: And thank you,

         10  really. And thank the Commissioner for us.

         11                 MS. GLAZER: I certainly will.

         12                 CHAIRPERSON SEARS: Our next speaker

         13  is Leonard Polletta from District Council 37.

         14                 Do you have any prepared remarks?

         15                 MR. POLLETTA: I do.

         16                 CHAIRPERSON SEARS: Okay, if we can

         17  get those?  Oh, okay, I think that's being

         18  distributed.

         19                 All right, will you introduce

         20  yourself for the record?

         21                 MR. POLLETTA: Yes.

         22                 CHAIRPERSON SEARS: And then proceed.

         23                 MR. POLLETTA: My name is Leonard

         24  Polletta, and I'm an Assistant General Counsel for

         25  District Council 37 in the Office of the General
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          2  Counsel.

          3                 May I begin?

          4                 CHAIRPERSON SEARS: Yes. Thank you.

          5                 MR. POLLETTA: Good afternoon. My name

          6  is Leonard Polletta. I'm an Assistant General

          7  Counsel for District Council 37. Thank you for

          8  inviting the union to participate in this hearing

          9  this afternoon.

         10                 I have the honor and pleasure of

         11  testifying here today on behalf of Lillian Roberts,

         12  Executive Director of District Council 37, on the

         13  proposed amendments to the City's Whistleblower Law,

         14  Intro. 63-A.

         15                 I testified before this Committee on

         16  September 24th, 2002, in support of Intro. 63, which

         17  was a more expansive and sweeping amendment to the

         18  existing Whistleblower Law, than the bill now before

         19  this Committee.

         20                 District Council 37 embraced Intro.

         21  63 and supported its passage. Although my testimony

         22  on September 24 offered suggestions to improve and

         23  further strengthen the protections afforded to

         24  whistleblowers, the union recognized that Intro. 63

         25  constituted a sweeping expansion, of the current
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          2  Whistleblower Law.

          3                 Intro. 63-A is a less expansive

          4  amendment to the existing law, but a positive step

          5  forward nevertheless.

          6                 But more needs to be done to protect

          7  employees in the fight against fraud, corruption,

          8  mismanagement and abuse of authority.

          9                 Intro. 63-A eliminates two subject

         10  areas from Whistleblower protection, violations of

         11  law and waste of public funds.

         12                 However, it does keep the gross

         13  mismanagement subject from the earlier bill, and

         14  also proposes to add abuse of authority as a

         15  subject.

         16                 As the Department of Investigation

         17  Chief of Staff Ms. Glazer mentioned, this is

         18  consistent with executive order and mirrors

         19  executive order 16.

         20                 The union believes, however, that

         21  Intro. 63-A should be further amended to restore the

         22  violations of the law provision that was contained

         23  in the original 63 as a subject matter to be covered

         24  and protected by the Whistleblower Law.

         25                 Intro. 63-A also omits the term
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          2  harassment or any other discrimination or injury in

          3  the terms or conditions of employment from the

          4  definition of adverse personnel action under Section

          5  12-113 subdvision a.1 of the New York City

          6  Administrative Code.

          7                 This omission limits the protections

          8  contemplated under Intro. 63.

          9                 The Union believes that Intro. 63-A

         10  should be amended to restore that provision. The

         11  Union does not agree that whistleblower protection

         12  should only be afforded to disclosures that are made

         13  to those specific entities enumerated in the

         14  existing law, the Commissioner of Investigation, a

         15  Council member, the Public Advocate or the

         16  Comptroller.

         17                 This narrow limitation on disclosures

         18  will not encourage employees to come forward to

         19  report wrongdoing.

         20                 The Union believes there is a way for

         21  the Council to provide protections for

         22  whistleblowers that report wrongdoing to a larger

         23  number of identifiable entities, for example, law

         24  enforcement agencies that can -- this can be done

         25  while at the same time not displacing the Department
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          2  of Investigation from its central role in the

          3  investigation of whistleblower disclosures and

          4  claims of retaliation.

          5                 DOI can be designated as a primary or

          6  lead investigative agency for the purpose of

          7  investigating whistleblower complaints and claims of

          8  retaliation.

          9                 Whistleblower complaints to other law

         10  enforcement agencies can be afforded protection

         11  under the law, and DOI can remain the lead

         12  investigative law enforcement agency to ferret out

         13  wrongdoing in the City.

         14                 This way DOI remains the primary

         15  investigative agency and whistleblowers that report

         16  wrongdoing to other law enforcement agencies also

         17  receive protection.

         18                 The advantage of expanding the

         19  constituency for receipt of whistleblower reports or

         20  disclosures, is that it not only will protect a

         21  broader group of employees who make disclosures, but

         22  will also foster investigative cooperation among law

         23  enforcement agencies, which is a good thing.

         24                 It will also avoid undue

         25  centralization of investigations in the DOI, which
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          2  has occurred at DOI under past administrations.

          3                 Language can be drafted that provides

          4  protection of whistleblowers who are retaliated

          5  against after reporting wrongdoing to law

          6  enforcement officials, while at the same time

          7  providing that DOI be the lead enforcement agency in

          8  the investigation of wrongdoing.

          9                 This can be accomplished by revising

         10  language, the language of Section 12-113.b.3 to

         11  provide, "all reports of alleged misconduct reported

         12  to law enforcement agencies shall be promptly

         13  reported to the Commissioner of Investigation within

         14  30 days of receipt of the report by such agency.

         15                 The law enforcement agency and the

         16  Commissioner of Investigation shall coordinate the

         17  investigation of the report of misconduct, the

         18  Department of Investigation shall lead the

         19  investigation in accordance with the procedures set

         20  forth herein."

         21                 We think that's a proposal that would

         22  be workable and actually help to encourage

         23  cooperation in the investigation of such complaints.

         24                 The Union also supports the expansion

         25  of the jurisdiction of the Commissioner of
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          2  Investigation under section, proposed under Section

          3  12-113.c.ii of the draft bill.

          4                 It also supports the notice

          5  provisions included in section 12-113.d.1 through 3

          6  of Intro. 63-A mandating that the DOI acknowledge

          7  receipt of a complaint report periodically on the

          8  status of the investigation and issue a final report

          9  at the conclusion of the investigation and a level

         10  of legitimacy that does not exist under the current

         11  law.

         12                 On balance, while Intro. 63-A does

         13  expand the protections for whistleblowers, it does

         14  not go far enough. There is more to do.

         15                 The widespread belief among employees

         16  that a whistleblower puts his or her on the line by

         17  speaking out will not be altered by the passage of

         18  Intro. 63-A.

         19                 The Council needs to provide broader

         20  protections for employees who come forward in order

         21  to crack the culture of go along to get along that

         22  is prevalent in many agencies.

         23                 The Council should turn its attention

         24  to the quality of the investigations conducted by

         25  DOI.
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          2                 The integrity of the investigative

          3  process must be guaranteed. Allegations of

          4  wrongdoing must be seriously investigated and

          5  persons to disclose wrongdoing must be protected

          6  even when the disclosure involves persons in high

          7  places. Employees need to know in advance that their

          8  complaints will be treated seriously and thoroughly

          9  and thoroughly investigated in an objective manner

         10  and that they will be protected from retaliation or

         11  reprisal for disclosing wrongdoing. This City needs

         12  a whistleblower law with real teeth.

         13                 The union would also like to

         14  reiterate several recommendations made in its

         15  September 24th testimony and add a few suggestions

         16  which should be considered by this Committee, which

         17  if enacted will further strengthen the law.

         18                 There should be an appeals process

         19  for whistleblowers to contest determinations by the

         20  DOI.

         21                 DOI should be held accountable where

         22  it does not act promptly or properly to investigate

         23  complaints of retaliation.

         24                 This is a matter of public concern,

         25  not just an issue between an individual employee and
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          2  DOI.

          3                 DOI should be held accountable for

          4  all of its investigations and employees should have

          5  an opportunity to demonstrate before a competent

          6  tribunal that they are entitled to the laws

          7  protection.

          8                 Now where is an employee to go if DOI

          9  does not vigorously investigate or dismisses a

         10  charge of retaliation improperly?

         11                 There is no direct oversight of DOI

         12  whistleblower investigations currently. This is

         13  unfair.

         14                 Employees who have a legitimate basis

         15  for disagreeing with the results of a DOI

         16  investigation, and wish to challenge an

         17  investigation's conclusion, are now required to file

         18  an Article 78 proceeding in Supreme Court.

         19                 Such a lawsuit is expensive and very

         20  difficult to win. When DOI does not act promptly to

         21  protect the whistleblower or a whistleblower or

         22  dismisses a complaint of retaliation, the employee

         23  should have an opportunity to demonstrate that she

         24  or he has been denied the laws protection. An

         25  administrative appeals procedure to the Office of
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          2  Administrative Trails and hearings, for example,

          3  would not only provide complainants with a right to

          4  an administrative hearing, by which they could

          5  challenge a DOI investigation, but also provide the

          6  Council with additional oversight of DOI

          7  investigations of whistleblower activity. Such an

          8  appeals procedure would then provide employees with

          9  an opportunity to a hearing and they would be

         10  entitled to demonstrate that they were wrongfully

         11  denied protection under the law.

         12                 Intro. 63-A also omits the protective

         13  language found in Intro. 63 that set investigative

         14  parameters for DOI.

         15                 The language omitted required DOI to

         16  uphold a claim of retaliation if the evidence showed

         17  that a disclosure protected under the whistleblower

         18  law was "a motivating factor leading to the adverse

         19  personnel action, and if so, whether the agency can

         20  show by clear and convincing evidence that it would

         21  have taken the adverse personnel action

         22  notwithstanding the employee's disclosure."

         23                 This language should be restored to

         24  Intro. 63-A or in some later amendment.

         25                 Intro. 63-A does not contain a
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          2  provision that provides for implementation of

          3  immediate relief on behalf of a whistleblower

          4  retaliated against, pending conclusion of a DOI

          5  investigation.

          6                 It is important to short circuit the

          7  damage from retaliation that occurs when a

          8  whistleblower is victimized by superiors in full

          9  view of coworkers and there is no official action

         10  taken to protect the employee.

         11                 And, lastly, the union believes,

         12  still believes, that it is important for agencies to

         13  post the law in the workplace on employee bulletin

         14  boards. While it is very important to give employees

         15  copies of the law and provide lectures and videos

         16  explaining the law's protections, it is very

         17  important for the City to publicly pose the law in

         18  the workplace.

         19                 Posting sends a message every day. It

         20  will serve as a permanent reminder and a source of

         21  constant reference for employees. It sets a tone

         22  that mismanagement, public waste and corruption are

         23  anathema to the City's operation.

         24                 I'll be happy to answer any questions

         25  the Committee members may have about my testimony.
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          2                 Thank you very much for inviting the

          3  Union to come and testify today.

          4                 CHAIRPERSON SEARS: Thank you very,

          5  very much.

          6                 Do any of my colleagues have any

          7  questions?

          8                 Your testimony is conclusive. So I

          9  thank you very much.

         10                 MR. POLLETTA: Thank you.

         11                 CHAIRPERSON SEARS: Thank you. Your

         12  participation was very helpful in reaching this

         13  process.

         14                 MR. POLLETTA: Thank you.

         15                 CHAIRPERSON SEARS: Thank you.

         16                 With that we will be ready to take a

         17  vote in about one minute.

         18                 Councilman Miller, our Speaker, is

         19  not in the building, so we will keep the vote open,

         20  but we have one Councilman that I believe may be

         21  downstairs so we will just wait a moment for him.

         22                 I really want to thank this Committee

         23  for being here on a Friday, snowing, at 1:00 in the

         24  afternoon, and to have a complete attendance, as we

         25  do, has shown your commitment to this bill and what

                                                            30

          1  COMMITTEE ON STANDARD AND ETHICS

          2  it means for City employees and what it means for

          3  the City of New York.

          4                 This really worked on a complete

          5  overhaul of 63, and I really thank you. Voting it

          6  out of Committee is a very good thing for the City

          7  of New York, so I thank you for being here.

          8                 And I think with that, we're going to

          9  call for the vote. Yes, we are ready to call the

         10  vote.

         11                 COUNCIL CLERK: Sears.

         12                 CHAIRPERSON SEARS: Aye.

         13                 COUNCIL CLERK: Provenzano.

         14                 COUNCIL MEMBER PROVENZANO: Aye.

         15                 COUNCIL CLERK: Reed.

         16                 COUNCIL MEMBER REED: Aye.

         17                 COUNCIL CLERK: Rivera.

         18                 COUNCIL MEMBER RIVERA: Aye.

         19                 COUNCIL CLERK: Katz.

         20                 COUNCIL MEMBER KATZ: Aye.

         21                 COUNCIL CLERK: Vallone.

         22                 COUNCIL MEMBER VALLONE: Aye.

         23                 COUNCIL CLERK: Weprin.

         24                 COUNCIL MEMBER WEPRIN: Aye.

         25                 COUNCIL CLERK: Lanza.
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          2                 COUNCIL MEMBER LANZA: Aye.

          3                 COUNCIL CLERK: By a vote of eight in

          4  the affirmative, zero in the negative and no

          5  abstentions, the item is adopted, Council Members,

          6  please sign the Committee report and the vote will

          7  be held open.

          8                 CHAIRPERSON SEARS: I thank you very

          9  much.

         10                 And for my colleagues who are not on

         11  the bill, by all means, just let us know and we'll

         12  be happy to add you as a co-sponsor.

         13                 Please know at this time this

         14  Committee on Standards and Ethics is adjourned.

         15                 (Hearing concluded at 1:55 p.m.)
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          2              CERTIFICATION

          3

          4

          5     STATE OF NEW YORK   )

          6     COUNTY OF NEW YORK  )

          7

          8

          9                 I, CINDY MILLELOT, a Certified

         10  Shorthand Reporter and Notary Public in and for the

         11  State of New York, do hereby certify that the

         12  foregoing is a true and accurate transcript of the

         13  within proceeding.

         14                 I further certify that I am not

         15  related to any of the parties to this action by

         16  blood or marriage, and that I am in no way

         17  interested in the outcome of this matter.

         18                 IN WITNESS WHEREOF, I have hereunto

         19  set my hand this 6th day of December 2002.
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         25                          CINDY MILLELOT, CSR.

                                                            33

          1

          2             C E R T I F I C A T I O N

          3

          4

          5

          6

          7

          8

          9            I, CINDY MILLELOT, a Certified Shorthand

         10  Reporter and a Notary Public in and for the State of

         11  New York, do hereby certify the aforesaid to be a

         12  true and accurate copy of the transcription of the

         13  audio tapes of this hearing.

         14

         15

         16

         17

         18

         19

         20

         21

         22

         23

         24                 -----------------------

                              CINDY MILLELOT, CSR.

         25

